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EDITORIAL NOTE 

 
Lexkhoj Publication is committed to bring the highest quality research to the widest possible 

audience through an unparalleled commitment to quality and reliability. It is established with the 

objective of promoting academic research and fostering debate on contemporary legal issues all 

across the world. Lexkhoj Publications collectively bring together leading scholars in the field to 

cover a broad range of perspectives on all the key issues in national and international law. 

Lexkhoj is delighted to announce this Issue of the Lexkhoj Research Journal of Law and Socio-

Economic Issues which is an international journal, publishing critical approaches to socio-legal 

study and multi-disciplinary analysis of issues related to law and socio-economic. The journal will 

strive to combine academic excellence with professional relevance and a practical focus by 

publishing wide varieties of research papers, insightful reviews, essays and articles by students, 

established scholars and professionals as well as by both domestic and international authors. 

Authors should confirm that the manuscript has not been, and will not be, submitted elsewhere at 

the same time. 

The Journal provides a forum for in-depth analysis of problems of legal, social, economic, cultural 

and environmental transformation taking place in the country and word-wide. It welcomes articles 

with rigorous reasoning, supported by proper documentation. The Journal would particularly 

encourage inter-disciplinary articles that are accessible to a wider group of Social activist, 

economist, Researcher, policy makers, Professionals and students. 

This quarterly issue of the journal would like to encourage and welcome more and more writers to 

get their work published. The papers will be selected by our editorial board that would rely upon 

the vibrant skills and knowledge immersed in the paper. 

Needless to say, any papers that you wish to submit, either individually or collaboratively, are much 

appreciated and will make a substantial contribution to the early development and success of the 

journal. Best wishes and thank you in advance for your contribution to the Lexkhoj Research 

Journal of Law and Socio-Economic Issues. 
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GENERAL STUDY ON PROBATION OFFENDER IN THE INDIAN 

CONTEXT AND STUDY OF IMPORTANT PROVISIONS OF 

PROBATION OF OFFENDERS ACT 

Shama Innus Jamadar 

P.E.S. Modern Law College, Pune  

ABSTRACT 

Probation is one of the alternative methods that judges can use instead of imprisonment as a 

safer non-custodial alternative. In modern days, this correctional system is gradually being used 

by magistrates. The release of prisoners on probation is a recovery device ordered by the court 

for people convicted of criminal offences, under which the probationer resides in the 

community and manages his own life under terms enforced by the court or other constituted 

body, and is subject to oversight by a probate authority, according to the United Nations 

Department of Social Affairs. The termination of the probationary term has the dual function 

of prevention and change. It provides the probationer with the requisite assistance and support 

in his recovery while still acting as an appropriate barrier to hold him away from crime by 

threatening him with an unexpired sentence. The United Nations proposes that both countries 

implement and strengthen the probation mechanism as a major reform method for criminal 

prevention and criminal care. The emphasis of this paper is on the legal and institutional 

implications of probation, and the means by which probation in India can be made more 

successful. 

Keywords: Probation, Code of Criminal Procedure, Indian Penal Code, The Probation of 

Offenders Act. 

 

INTRODUCTION 

The word 'Probation' derives from the Latin word "PORBO" meaning "I prove my merit" and 

"Probation" meaning "Approval test" to evaluate whether a person can survive without 

breaching the law in society. As a consequence, probation refers to the method of showing 

one's worth and cultivating a character that allows one to be freed. Probation means "prove my 



 

worth" etymologically. Probation is one of the steps that courts can use instead of incarceration 

as a safer non-custodial alternative.1 

“Allowing a person guilty of any minor crime to go at large, with a suspension of sentence 

during good conduct, and usually under the supervision or guardianship of a probation officer,” 

according to Black's Law Dictionary. Mahatma Gandhi wrote, "Love the offence, not the 

criminal," showing the value of the reform philosophy. The Probation of Offenders Act, 1958, 

follows the same principle which is not practically punishable.2 

Probation is one of the alternative methods that judges can use instead of imprisonment as a 

safer non-custodial alternative. In modern days, this correctional system is gradually being used 

by magistrates.3 A span of time when a criminal must act properly and not commit any further 

offences in order to prevent being returned to prison, according to the Cambridge dictionary.4 

“The release of a prisoner from jail, subject to a term of positive conduct under supervision,” 

according to the Oxford dictionary.5 

 

CONCEPT OF PROBATION 

The definition of probation should not be viewed by the court as leniency or mercy. As a civil 

obligation and a compassionate intervention, probation provides an inmate with the potential 

for supervised recovery. It is a type of therapy that is deliberately selected where there is 

evidence to assume that it will fulfil the offender's desires while maintaining society's interests 

at the same time. A type of positive care of oversight by a probation officer means the notion 

of probation. Rather than deterrence and retaliation, probation focuses on criminal recovery, 

preventive action, and readjustment, with the intention of avoiding more deviant conduct. 

 

 

 
1 Diganth Raj Sehgal, A Study on the Probation of Offenders Act, http://www.blog.ipleaders.in-a-study-on-the-

probation-of-offenders-act/pdf. 
2 Sri Janani M, A Significant analysis of Probation of Offenders Act, 1958, http://www.racolblegal.com>a-

significant-analysis-of-probation-of-offenders-act-1958/pdf 
3 Ritesh Kumar, Probation and Parole: A Comparative study, LEGAL DESIRE, 

http://www.legalsire.com.probation.parole.comarative.study.legal.sedire.pdf 
4 The Cambridge Dictionary, http://www.dictionary.combridge.org?dictionary.english.probation/pdf 
5 The Oxford dictionary, https://www.lexico.oxford.dictionary.com/en/definition/probation 

https://blog.ipleaders.in/author/diganth/
http://www.blog.ipleaders.in-a-study-on-the-probation-of-offenders-act/pdf
http://www.blog.ipleaders.in-a-study-on-the-probation-of-offenders-act/pdf
http://www.dictionary.combridge.org/?dictionary.english.probation/pdf
https://www.lexico.oxford.dictionary.com/en/definition/probation


 

HISTORICAL PERSPECTIVE OF PROBATION LAW IN INDIA 

Probation was first officially recognized in India in 1898, when section 562 of the Code of 

Criminal Procedure, 1989, was enacted. Under the clause of this section, at the discretion of 

the judge, the first defendant convicted of fraud, fraudulent misappropriation or any other crime 

under the IPC punished by imprisonment of not more than 2 years will be released on probation 

in good behaviour. Later, the Children Act, 1908, also allowed the court to release those 

criminals on probation for good behaviour.6 

In 1916, the central government formed a committee to discuss the provision of a code of 

criminal procedure. It recommended, in fact, that section 562 be amended and its provision 

applied to other cases as well. The scope of probation regulations was further enlarged by the 

1923 legislation. The first prisoners were to be treated more liberally as a result of the 

Recommendation of the Indian Prison Reform Committee (1919-1920), and could also be 

released unconditionally following admonition. 

The first offenders were classified in two groups:- 

➢ Male adult offenders over 21 years of age. 

➢ Young male adult offenders under 21 years of age and female offenders of any age. 

In addition to crimes under the IPC, the parole of prisoners on probation may be applied to 

offences falling under special enactments. In Bombay, Madras, and Calcutta, a number of 

Remand homes, rescue homes, accredited colleges, and industrial schools were formed to deal 

with the extended probation. The Indian government drafted a copy of an inmate probation bill 

and circulated it to the then-provincial government for their input. However, owing to the 

Regional Governments' preoccupation, the bill could be progressed further. The Government 

of India later told the local governments in 1934 that there were no chances of a central law 

being enforced on probation and that relevant laws were to be enacted on the lines of the drafted 

Bill.7 It was subsequently revised in 1974, and the portion was changed to 360. Section 360 

specifies the order for discharge in good behavior on probation or after admonition. 

 
6 Pragati Ghosh, Historical perspective of Probation law in India, 

http://www.shareyouessays.com/essays/historical-perspective-of-probation-law-in-india/pdf 
7  Nancy Shamim, Probation Law in India, http://www.scribd.com/document/290809291/probation-law-in-

india/pdf.  

 

http://www.scribd.com/document/290809291/probation-law-in-india/pdf
http://www.scribd.com/document/290809291/probation-law-in-india/pdf


 

THE PROBATION OF OFFENDERS ACT, 1958 

The Salient Features of the Act are as follows: 

• The Probation of Offenders Act of 1958 was enacted with the intention of establishing 

a system that encourages amateur and first-time offenders to improve while being free 

of the detrimental effects of jails and convicted criminals. 

• The Act allows for the parole of first-time prisoners following due admonition for those 

convicted under Sections 379, 380, 381, 404, and 420 of the Code of Criminal Law, as 

well as those who are sentenced to two years in jail, a fine, or both. 

• The Act authorizes the release on probation of prisoners based on good behaviour, 

provided that the crime claimed to have been committed by the offenders is not 

punishable by life imprisonment or the death penalty. 

• The Act empowers the Judge to require the defendant to pay a fair amount to the victim 

for the damages he has incurred as well as the expense of the trial. 

• The act empowers prisoners who are under the age of 21 to be committed to jail. This 

law, however, would not extend to those that are guilty of offences that bear a life 

sentence.8 

• The act empowers the court to grant a warrant of arrest or summons to him and his 

promises ordering them to meet the court on the date and time prescribed in the 

summons if the terms of bail are not met by a prisoner released on probation of good 

behavior. 

• The act entrusts probation officers with the duty of supervising and supporting 

probationers entrusted to them in their attempts to improve and pursue jobs.9 

 

 

 

 
8 Naina Agarwal, All about Probation of Offenders of Offenders act 1958, http://www.lateslaws.com/articles/all-

about-probation-of-offenders-act-1958-pdf. 
9Kapil Khamal, Salient Features of the Probation of Offenders, http://www.shareyouressay.com/119361/10-

salient-features-of-theo-probation-of-offenders-act-1958.16th-novemder-2016.  

 

http://www.lateslaws.com/articles/all-about-probation-of-offenders-act-1958-pdf
http://www.lateslaws.com/articles/all-about-probation-of-offenders-act-1958-pdf
http://www.shareyouressay.com/119361/10-salient-features-of-theo-probation-of-offenders-act-1958.16th-novemder-2016
http://www.shareyouressay.com/119361/10-salient-features-of-theo-probation-of-offenders-act-1958.16th-novemder-2016


 

THE OFFENCE FOR WHICH PROBATION CANNOT BE GRANTED UNDER THE 

ACT 

In normal circumstances the Probation of the offenders’ act is not applicable to: 

1. Section 409, 467 and 471 of the IPC, these sections deal with breach of trust by public 

servants, forgery of valuable security and will and documents used as a genuine forgery. 

2. Probation of the offenders’ act, 1958 does not grant the release on the grounds of kidnap or 

abduction. 

3. The act refrains from providing release of habitual offenders. 

4. Section 325 of the IPC, this section speaks about the violence that causes grievous hurt. 

Thus, the probation of the offender act does not provide a release on this basis. 

 

 

PROBATION INTRODUCED UNDER OTHER ENACTMENTS IN INDIA 

1. The Reformatory Schools Act, 1897 

This act, which has since been repealed following the enactment of the Children Act of 1960, 

included a clause about the discharge of a juvenile delinquent, even a female, after due 

admonition or release on probation for good behavior, or requiring him to be delivered to his 

father, guardian, or relative on the enforcement of a bond with or without sureties, to be 

responsible for the young offender's good performance for any pecuniary crime. 

2. The Suppression of Immoral Traffic in Women and Girls Act, 1956 

Offenders may be released following an admonition or on probation for good performance 

under the Act's guidelines. But it was only for the first offenders that the provision of probation 

under the act was available. However, the provision exempted anyone who kept or ran brothels 

or seduced a woman or girl in detention from the safety of the law. 

3. Prevention of Begging Act, 1959 

Many Indian states have passed laws to discourage begging, which is both a challenge and an 

embarrassment to civilization. As a part of the Bombay Prevention of Begging Act, 1959, 



 

anybody considered to be a beggar must be detained in a licenced school for a period of not 

less than one year and not more than three years. However, if the judge is satisfied, if the court 

is satisfied, a person will be released after admonition or on a bond with or without probation 

promises. 

4. Juvenile Justice (Care and Protection of Children) ACT, 2000 

In addition, the Children Act of 1960 and the new Juvenile Justice (Care and Protection of 

Children) Act of 2000 have provided for the release of children who had performed offences 

under probation of good conduct and placement under the care of either parent, guardian, or 

other fit person, subject to such parent, guardian, or other fit person executing a bond, with or 

without surety, or other fit institution.10 

 

IMPORTANT PROVISION OF PROBATION OF OFFENDERS ACT 

The clause is narrowly divided into general procedural and substantive laws concerned with 

prisoners' probation. In section 562 of the Code of Criminal Law, 1898, the first clause to deal 

with probation was. Following the 1973 amendment, probation was dealt with under section 

360 of the Code of Criminal Procedure.11 

1. ADMONITION (SECTION 3) 

Section 3 deals with the authority of the judiciary to release prisoners upon notice. The 

reprimand is the only term in the admonition. This provision empowers the release of prisoners 

without the punishment provided for in the Indian Penal Code or any other applicable 

legislation. 

2. PROBATION OF GOOD CONDUCT (SECTION 4) 

The most relevant clause of the act is Section 4. It states that an inmate will be placed on 

probation for good behaviour without facing a court term of incarceration.12 

 
10 S Aatif 23, The Juvenile Care and Protection of Children Act, 2000  http://www.legalserviceindia.com 

article.the-juvenile-care-and-protection-of-children-act-2000/pdf. 
11 A Study in the Indian Context- Probation of Offenders Act, http://www.legalserviceindia.com probation-a-

study-in-the-indian-context-probation-offendes-act/pdf. 
12 Harjinder Singh, “Probation of offenders act 1958”, http://www.harjindersingh.in probation-of-offenders-act-

1958.pdf. 



 

3. COST AND COMPENSATION (SECTION 5) 

If a prisoner is discharged under section 3 or section 4 of the Probation of Offenders Act, 1958, 

the court may order: - The defendant to pay restitution to the claimant for the damage or 

accident that happened to him. - The expense of the proceeding that the court may find fair. 

4. OFFENDERS UNDER 21 YEARS OF AGE (SECTION 6) 

The limit on the incarceration of prisoners under 21 years of age is addressed in Section 6 of 

the Probation of Offenders Act, 1958. This rule specifies that prisoners under the age of 21 are 

not returned to jail where the offence is not so serious as to require life or death incarceration.13 

5. REPORT OF PROBATION OFFICERS (SECTION 7) 

The provision that the report of the Probating Officer is kept secret is dealt with in Section 7 

of the Probation of the Offenders Act, 1958. No report from the Probation Officer is mandatory 

for the implementation of Section 4 of the Probation of Offenders Act, but if the prisoner is 

under 21 years of age, the report is needed under Section 6 of the Probation of Offenders Act. 

However, where such a report is available on the record, the court is bound by section 4 of the 

Act to not neglect it and to take it into account.14 

6. DUTIES OF PROBATION OFFICERS (SECTION 14) 

The roles of a probation officer are addressed in Section 14. Both obligations are subject to 

the limits and requirements set down in particular directions by the court: -  

➢ Ask about the appropriate conditions and surroundings of the probationer's home and 

return to the court. 

➢ Advising and aiding prisoners with the paying of charges and restitution, as well as 

supervising probationers put under his supervision and assisting them in seeking jobs. 

➢ Advise and support the discharged prisoners according to section 4.  

➢ Execute specified duties.15 

 
13 Amrita Malik, “Probation of offenders act academic “,http://www.lawctopus.com academic-probation-of-

offenders-act/pdf. 
14 Sanju Gangaraddi, “Report of Probation officer to be confidential- Probation of offenders act”, 

http://www.shareyouessays.com-section-7-report-of-probation-officer-to-be-coficential-probation-of-offenders-

act/pdf. 
15 Duties of a Probation Officer, SOCIAL WORK DEGREE GUIDE, 

http://www.socialworkdegreeguide.com>duties-of-a-probation-officer-social-work-degree-guide/pdf. 

http://www.shareyouessays.com-section-7-report-of-probation-officer-to-be-coficential-probation-of-offenders-act/pdf
http://www.shareyouessays.com-section-7-report-of-probation-officer-to-be-coficential-probation-of-offenders-act/pdf


 

PROCEDURE 

The proper stage at which a court may issue a probation order is at the time of the judgement 

being pronounced. The judge can grant such an order without even requiring a period from the 

probation officer, or he may choose to request a report from the probation officer. However, it 

is often best to seek a briefing from the probation officer and, at times, it is hardly enough for 

the presiding judge to make up his mind as to whether or not the accused should be entitled to 

the privilege of release on probation. 

After weighing the pertinent facts, the court must make a clear decision regarding the offender's 

age. It would be proper for the court to request the probation report before the trial is concluded 

in order to prevent gaps in the case's resolution. In the event of a warrant, the probation officer 

is instructed to prepare the offender's probation report at the point the allegation is framed.16 

The Supreme Court in Municipal Corporation Delhi v. State of Delhi and another17 held that 

the High Court did not order a report from the authority to review the actions of the accused 

until extending the protection of probation of the offender act to the accused, as provided by 

section 4 of the Probation of Offenders Act. Accordingly, his release on probation without such 

a report is entirely unconstitutional. Furthermore, the perpetrator had hid the fact that he had 

been found guilty on both occasions.18 

 

RECOMMENDATIONS 

➢ Probation may be focused on a case-history investigation. 

➢ Excessive monitoring and supervision of delinquents leads them to become abusive to 

probation officers. 

➢ Recidivists have a history of violating probation. 

➢ Probation requires unequal practises and therefore contradicts the statutory protections 

set down in Articles 15 and 21. 

➢ Organizing probation under state tutelage at a natural stage would be beneficial. 

 
16 R. Harish, Mrs. V. Udayavani, General Study on Probation of Offenders act, http://www.acadpubl.eu hub. 

General-study-on-probation-of-offendes-act/pdf   
17 Appeal (crl.) 660 of 2005 
18 Ashok Bhan And Dr. Ar. Lakshmanan Justice, M.C.D v/s State of Delhi and Another on 29 April 2005 crl 

number appeal 660 of 2005. 



 

➢ The consistency of the probation service must be strengthened by rendering the 

probation staff's service arrangements more rewarding. 

➢  A national uniform educational framework for probation staff with a focus on social-

work and rehabilitative methods will serve a helpful function to increase the efficacy 

of the probation service in India.  

➢ In view of this requirement, the court should make extensive use of this provision. 

 

CONCLUSION 

The goal of the criminal justice system is to change the offender and, by taking action against 

the offender, to ensure society's protection and the welfare of its citizens. Therefore, it is a 

correctional measure. This goal is not only accomplished by incarceration; other alternatives 

such as parole, admonition with a fine, and probation will also be used. Probation may also be 

effective in situations where individuals commit suicide due to family conflict, financial 

distress, the death of close friends, or other related reasons. 

 

  


