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EDITORIAL NOTE 

Lexkhoj Publication is committed to bring the highest quality research to the widest possible 

audience through an unparalleled commitment to quality and reliability.  It is established with 

the objective of promoting academic research and fostering debate on contemporary legal 

issues all across the world. Lexkhoj Publications collectively bring together leading scholars 

in the field to cover a broad range of perspectives on all the key issues in national and 

international law. 

Lexkhoj is delighted to announce the Issue of the Lexkhoj Research Journal of Law and 

Socio-Economic Issues whichis an international journal, publishing critical approaches to 

socio-legal study and multi-disciplinary analysis of issues related to law and socio-economic. 

The journal will strive to combine academic excellence with professional relevance and a 

practical focus by publishing wide varieties of research papers, insightful reviews, essays and 

articles by students, established scholars and professionals as well as by both domestic and 

international authors.Authors should confirm that the manuscript has not been, and will not 

be, submitted elsewhere at the same time.  

The Journal provides a forum for in-depth analysis of problems of legal, social, economic, 

cultural and environmental transformation taking place in the country and word-wide. It 

welcomes articles with rigorous reasoning, supported by proper documentation. The Journal 

would particularly encourage inter-disciplinary articles that are accessible to a wider group of 

Social activist, economist, Researcher, policy makers, Professionals and students.  

This quarterly issue of the journal would like to encourage and welcome more and more 

writers to get their work published. The papers will be selected by our editorial board that 

would rely upon the vibrant skills and knowledge immersed in the paper.  

Needless to say, any papers that you wish to submit, either individually or collaboratively, 

are much appreciated and will make a substantial contribution to the early development and 

success of the journal. Best wishes and thank you in advance for your contribution to the 

Lexkhoj Research Journal of Law and Socio-Economic Issues. 
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TRIPLE TALAQ 

* Monika Singh   

 

 

ABSTRACT 

“Like the Hindu society changed a lot, we abolished child marriage, dowry, and sati. I 

believe that there should be a healthy discussion in the Muslims society regarding this issue 

and they should chalk out a solution”.                                                                    

                                                                                                                          Venkaian Naidu 

Islam is one of the oldest religions around the world today and after Christianity. It is the 

second most followed religion in the world. Mohammeddan law applies upon the Muslims. 

Muslim law in India mean “the Muslim governed by Muslim Personal Law”
1
 which was 

passed by the British living in India. The British government also passed an act for Muslims 

wives to uplift their rights, rathely the Dissolution of Muslim marriage Act
2
. These act 

contained the detailed provision about divorce and triple talaq was one of them & therefore 

it was among the India Muslim to dissolve marriage triple talaq. 

 

INTRODUCTION: 

In these day one of the most recent debate in Muslim Law is triple talaq (instant talaq) given 

by the husband which is illegal, void & sinful in Muslim law. The Muslim law has been yet 

not define the proper legal process of triple talaq by the husband. 

Firstly what is Triple Talaq in Muslim Law? Talaq in its primitive sense mean dismission. In 

its literal meaning ―setting free‖,  letting loose or taking off any ―ties‖ or restraints. In 

accordance with the procedure laid down by Islamic law talaq is repudiation of marriage by 

the husband. Triple talaq is also mean known as ‗talaq-e-mughallaza‘ that mean irrevocable 

divorce. It is form of divorce which is practiced by the Muslims in India. 

In today‘s digital world, generation of religion, some husband started triple talaq to their 

distant wives just by mentioning talaq three times in row instantly via social media such as 

                                                           
1
Shariat Act, 1937 

2
 1939 
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facebook, whatapp, and message etc this is an unfair practice according to Muslim law. The 

triple talaq is creating many problems to India society as some of the women are downed to 

street and some committing suicide. 

BACKGROUND: 

Muslim family affairs in India are governed by the Muslim Personal Law (Shariat) 

Application Act, 1937
3
 . It was one of the first acts to be passed after the Government of 

India Act, 1935. The Muslims follow the Mahomedan law as in the provisions, and they are 

basically laid down by their Prophet. The triple talaq impact on Muslims women, they are 

deny equal status & dignity which is available to women under the constitution. There are 

unreasonable classifications which deny to Muslim women the full enjoyment of fundament 

right guaranteed under the constitution. It may be true say ―that only some women are 

directly & actually affected by triple talaq , polygamy & Halala, the fact remains that every 

women who is subject to said law lives under treat fear or prospect of these  practices being 

invoked against her, which in turn impacts her status, her choices, her conduct & her right of 

life with dignity‖ said by centre. The Muslim women face the treat of a sudden, oral, out of 

the court divorce. The 22 Muslim majority Islamic countries could ban the practice of the 

Talaq-ul-biddat. 

In traditional Islamic jurisprudence triple talaq is considered to be a particularly disapproved, 

but legally valid, form of divorce.
 
Changing social conditions around the world have led to 

increasing dissatisfaction with traditional Islamic law of divorce since the early 20th century 

and various reforms have been undertaken in different countries. Contrary to practices 

adopted in most Muslim-majority countries, Muslim couples in India are not required to 

register their marriage with civil authorities. Muslim marriages in India are considered to be a 

private matter, unless the couple decided to register their marriage
4
 . Owing to these historical 

factors, the checks that have been placed on the husband's unilateral right of divorce by 

governments of other countries and the prohibition of triple talaq were not implemented in 

India
5
.
 
 

 HISTORY ON TRIPLE TALAQ
 

                                                           
3
 (often called the "Muslim Personal Law"). 

4
 under the Special Marriage Act of 1954 

5
 Triple talaq law panel studies practices of Muslim nations 
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Shayara Bano, a 35 year –old resident  of Uttarakhand, filed a petition in the Supreme Court 

in 2015 and sought a ban on the practice after her husband ended their 15-year marriage by 

sending a letter with the word talaq written thrice. Several other women lined up with their 

petitions over the following months. Women cannot pronounce triple talaq and are required 

to move a court for getting divorce
6
 under the Shariat Act, 1937. 

The matter is full of debate and controversies on gender equality, human rights and 

secularism, still government and the Supreme Court have been involved in addressing them. 

Under Muslim law define two form of talaq(Divorce):- 

(a) Talaq-ul-sunnat 

(b) Talaq-e-biddat 

The talaq-e-biddat is a matter of ―personal Law‖ of Sunnis Muslim, belonging to the Hanafi 

school it has been practiced by them, for at least 1400 years
7
. The practices of polygamy & 

Halala among Muslim are already under the challenge. The talaq-e-biddat case based on 

unconstitutional right validity of certain practices Muslim personal law. The Supreme Court 

cannot accept the petitioners claim, because the challenged raised is in respect of an issue of 

―Personal Law‖ which has constitutional protection. The court was framers of the 

constitution, who placed matter of jurisdiction in constitutional court. 

During the continuous of sayara Bano case on 8
th

 Dec 2016 , Allahabad high Court observed 

in ruling that the practice of triple talaq was unconstitutional & violated the right of the 

Muslim women. Rasid omar‖ Triple talaq a cruel & most demeaning form of divorce 

practiced by Muslim community‖. The Allahabad high court call triple talaq unconstitutional, 

say no personal law board is above constitution. 

THE LAW AND TRIPLE TALAQ 

 India has separate sets of personal laws for each religion governing marriage, divorce, 

succession, adoption and maintenance. While much of the Hindu law overhaul began in
8
  and 

continues, activists have long argued that Muslim personal law has remained mostly 

unchanged. The court has made it clear that it will not examine the Islamic custom of 

                                                           
6
 Muslim personal law (shariat) Application Act, 1937 

7
 Supreme court strike down 1400 years practice 

8
 1950 



7 
 

polygamy and nikah halala. Nikah halala lets a divorced a Muslim women to remarry her 

husband but after marrying another man and divorcing he latter. 

THE GOVERNMENT ON TRIPLE TALAQ 

             Additional Solicitor General Tushar Mehta is appearing for the Centre and Attorney 

General Rohatgi    is assisting the bench. The government represented by the attorney 

general, has argued that triple talaq cannot enjoy protection under constitution Article 25 that 

allows people to practice their faith. The practices of polygamy and Halala almost Muslims 

are already under challenge before us.  The countries which have abolished ‗talaq-e-biddat‘ 

have been divided into Arab States, Southeast Asian States, and Subcontinental States. The 

government has said it will write a new matrimony law for Muslims to fill a legal vacuum 

should the Supreme Court strike down triple talaq.   

IN DEFENCE OF TRIPLE TALAQ 

Advocate kapil sibal is appearing for AIMPLB(All India Muslim Personal law Board ). The 

AIMPLB an influential group, defends triple talaq as matter of faith and it had requested the 

court to let Muslim find a solution to the issue. The Muslim Personal law practice is protected 

by the right to religious freedom and courts cannot supplant their interpretations over the text 

of scriptures. In May, AIMPLB kapil sibal appearing to backing down a bit when it told the 

court that triple talaq is undesirable and anyone practicing will face social boycott. 

 

TRIPLE TALAQ AND SUPREME COURT 

The triple talaq is historic verdict by 3:2 majority hearing the case will be five judges from 

five different communities — CJI J S Khehar (Sikh) and Justices Kurian Joseph (Christian), 

R F Nariman (Parsi), U U Lalit (Hindu) and Abdul Nazeer (Muslim).  

 Justice of the Supreme Court bench that struck down instant triple talaq. The majority 

of Muslim women, demanding that the practice of ‗talaq-e-biddat‘ which is sinful in 

theology, be declared as impermissible in law. The ‗talaq-e-biddat‘ has adopted an 

aggressive, seeking the invalidation of the practice by canvassing, that it violates the 

fundamental right in part –III of the constitution and violates constitutional morality. It taken 

a major change in modern society. The issue was hotly canvassed in media and people in 

India. After taken all view the Supreme court have arrived at the conclusion, that the Justice 
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J.S Khehar and Justice S Abdul Nazeer(minority verdict) held that ‗Talaq-e-Biddat‘is matter 

of ‗Personal law‘of Sunnis Muslims,belonging to the Hanafi school. The religion is a matter 

of faith and logic. It is not open to a court to accept an egalitarian approach over a practice 

which constitutes an integral part of religion. 

The Justice Kurian Joseph declared that ―what is bad in theology‖ was once good in law but 

after Shariat has been declared as the Personal law, whether what is Quranically wrong can 

be legally right is the issue to be considered. In Shamim Ara Vs State of UP and Another
9
  

held in terms of Article 141, Shamim Ara is the law that is applicable in India. Shamim Ara 

has since been understood by various High Courts across the country as the deprecating triple 

talaq as it is opposed to the tenets of the Holy Quran. Triple talaq lacks the approval of 

Shariat Law. The Shariat having been declared to be Muslim Personal Law by the 1937 Act 

the author ,Asaf A.A. Fyzee in his book out lines of Muhammadan Law,
10

. 

 In recently as in 2016, Mustaque, J. of the High Court of Kerala in Nazeer @Oyoor Nazeer 

V. Shemeema, has inter alia referred to Shamim Ara has disapproved triple talaq. 

The justice RF Nariman and Justice UU Lalit define the triple Talaq (instant talaq) that it 

clearly and obviously  does both, because the section 2 Muslim Personal Law make s Triple 

Talaq ― the rule of decision in case where the parties are Muslims‖. Introduction to Mulla 

islam divides all human action into five kinds, as has been stated by Hidayatullah, Justice. 

There is stated: E. Degrees of obedience. 

(i) First degree: Fard. It is commanded in the Koran ,Hadis or Ijmaa must be obeyed. 

(ii) Second degree: Masnun, Mandub and Mustab. These are recommended actions. 

(iii) Third degree: Jaiz or Mubah. These are permissible actions as to which religion 

indifferent. 

(iv) Fourth degree: Makruh . it is reprobated as unworthy. 

(v) Fifth degree: Haram. That which is forbidden 

The triple talaq fall under within the ―third degree‖, but probably falls more squarely with the 

fourth degree. It will be remembered that under third degree, Triple talaq is permissible 

                                                           
9
 Held though not in so may words ,that triple talaq lacks legal sanctity 

10
  5

th
 edition ,2008 at page 10 
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action as to which religion is indifferent. It is clear therefore, that triple talaq forms no part of 

Article 25(1). The fact that the triple talaq is instant and irrevocable, it is obvious that any 

attempt at reconciliation between the husband and wife by two arbiters from their families, 

which is essential to save the marital tie, cannot ever take place. Also, as understood by the 

Privy council in Rashid Ahmad (supra) .this case, it is clear that this form of  Talaq is 

manifestly arbitrary in the sense that the marital tie can be broken capriciously and 

whimsically by a Muslim man without any attempt at reconciliation so as to save it.  

Till legislation in the matter is considered, we are satisfied in injuncting Muslim husband 

from Pronouncing ‗ talaq-e-biddat‘ as a means for severing their matrimonial relationship . 

the instant injunction, shall in the first instance ,be operative for a period of six months. If 

legislative process commences before expiry of the period of six months, and a positive 

decision emerges towards redefining ‗talaq-e-biddat‘ (three pronouncement of ― talaq‖, at one 

and same time )-as one ,or alternatively, if it is decided that the practice of ‗talaq-e-biddat‘ be 

done away with altogether ,the injunction would continue, till legislation is finally enacted. 

Falling which, the injunction shall cease to operate. 

Case Laws  

Mohd. Ahmed Khan vs Shah Bano Begum And Ors
11

 

 This was one of the landmark judgments in the legal history, in 1985. This case explained 

that what should be included under the decree of the Supreme Court.  

Facts- The issue was that Ms. Bano claimed the maintenance under the Cr.P.C rather than 

through the personal laws, after getting divorced from her husband Mohd. Ahmed Khan. 

According to the personal laws, she could only claim maintenance only during the period of 

iddat, but as in the Indian laws, she had to be given maintenance all through her life, with 

some exceptions too, under which she didn‘t came. 

 Held- As the plaintiff and the defendant were Muslims, were to be governed by the Muslim 

Personal Law. Since the petition was filed under the Cr.P.C, the district court, the High Court 

and the Supreme Court passed their judgments, favoring Ms Shah Bano. This judgment was 

criticized by the AIMPLB, as they claimed that decree of Personal laws was beyond the 

jurisdiction of the courts. The Shah Bano Case received various public stances. Government 

                                                           
11

 AIR 1985 SCR (3) 844 
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then had passed a legislation, termed as ‗The Muslim Women (Protection of Rights on 

Divorce), 1986‘, and aimed to overturn the judgment of the SC. According to this legislation, 

Muslim women were entitled to a ‗fair and just‘ amount of money within the ‗iddat‘ period, 

beyond which, the husband was to have no liability.  

 Ahmedabad Women Action Group (AWAG) v. Union of India
12

  

Facts- According to Muslim laws it allows Muslim men to have four marriages, along with 

the right to divorce, under the concept of Talaq, whereby, the husband possess the right to 

divorce by pronouncing the term ‗Talaq‗, without judicial methods, and this may happen 

without her consent. The PIL was filed in this case addressing both these issues.  

Held- In the light of these arguments, the court was of the opinion that India and Indians have 

been governed by personal laws, regardless of the time period. It was of the view that 

interference by the court would lead to several undesirable results, as the verdict of personal 

laws was beyond the jurisdiction of the courts. The petition was dismissed.  

Shayara Bano v. Union of India and others
13

 

 Facts- This case has brought enthusiasm in everyone‘s mind as it has challenged the concept 

of ‗instantaneous triple Talaq‘ and not the concept of ‗triple Talaq‘. The PIL was filed by Ms 

Shayara Bano. This petition has been greatly been supported and believed to have given a 

chance to those who have suffered. The PIL was initiated by Ms Shayara Bano, a resident of 

Uttarakhand, who was constantly abused by her husband and eventually divorced by way of 

triple talaq at one go. Her difficulty was heard by the Supreme Court of India. India is a 

secular country and its citizens deserve to be happy, content and should always have the right 

to equality and justice.  

Held-The Hon‘ble Supreme Court has chosen to allow the rights of those who truly deserve 

it, is commendable and a positive step towards the injustice that women are subjected to. The 

bench of the Supreme Court has declared the judgment that the triple talaq has been held 

unconstitutional and violative of various articles in the Indian Constitution. 

 

 

                                                           
12

 AIR 1997 (3) SCC 573 
13

 The current triple talaq case 
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 CONCLUSION: 

 Marriage is a very sacred relationship and it should be dissolved in very sacrosanct manner 

irrespective of religion but this corrupt practice of triple talaq violates the basic human rights 

which are conferred upon the women citizens of India. This practice makes Muslim men 

superior to the Muslim women. The after effect of divorce is another vulnerability which a 

woman has to suffer; they become economically poor and socially backward. The society 

does not accept and they are taken for granted even by their own parents. They are taunted 

and treated roughly as if it is they themselves who are responsible for the divorce. It is been 

noted that in the Muslim community, marriage is a contract between a male and a female and 

it is completed only when both the parties pronounce ‗Quboolhai‘ thrice, but then during 

divorce, it is only the husband who can pronounce ‗talaq‘ thrice. This explicitly violates 

Article 14 that every person should be treated equally. Muslim women have to suffer because 

they are Muslim and certain rights have been taken away from them. By this, it is evident that 

there is a violation of Article 15. The most supreme right Article 21 is also violated as 

Muslim women are not given the right to choose about their life by themselves. Article 25 is 

violated as the religious practices under the Muslim community are not protected under this 

article. The Supreme Court once again have gave us hope , and have made us believe in our 

legal system, by declaring triple talaq to be unconstitutional and illegal. It was very important 

as it was violating the articles of the Indian Constitution. It is the need of the hour to provide 

the rights to the Muslim women that can be exercised by them to improve their existing 

condition. Declaring triple talaq without prior efforts of reconciliation should be given a valid 

effect. This concept should come under the ambit of law instead of religion so that it ensures 

justice to every citizen. Instead of talaq-ul-biddat which violates various articles guaranteed 

under the Constitution of India, talaq-ul- ahasan should be promoted being the best method of 

divorce. While pronouncing divorce everyone should be aware of the decision, most 

importantly the wife. The husband should specify the actions for his reason and satisfy the 

court with it too. The state should promote awareness regarding this issue so as to uplift the 

status of Muslim women in the country. According to The Muslim Women (protection of 

right on marriage bill, 2017) the bill make instant triple talaq ‗talaq-e-biddat‘ in any form- 

spoken,in writing or by electronic mean such as email, SMS & whatapps is void and illegal, 

the offence shall be cognizable and non-bailable offence .The punished with imprisonment 

for a term which may extend to three years and fine. 

 


