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EDITORIAL NOTE 

Lexkhoj Publication is committed to bring the highest quality research to the widest possible 

audience through an unparalleled commitment to quality and reliability.  It is established with 

the objective of promoting academic research and fostering debate on contemporary legal 

issues all across the world. Lexkhoj Publications collectively bring together leading scholars 

in the field to cover a broad range of perspectives on all the key issues in national and 

international law. 

Lexkhoj is delighted to announce the Issue of the Lexkhoj Research Journal of Law and 

Socio-Economic Issues whichis an international journal, publishing critical approaches to 

socio-legal study and multi-disciplinary analysis of issues related to law and socio-economic. 

The journal will strive to combine academic excellence with professional relevance and a 

practical focus by publishing wide varieties of research papers, insightful reviews, essays and 

articles by students, established scholars and professionals as well as by both domestic and 

international authors.Authors should confirm that the manuscript has not been, and will not 

be, submitted elsewhere at the same time.  

The Journal provides a forum for in-depth analysis of problems of legal, social, economic, 

cultural and environmental transformation taking place in the country and word-wide. It 

welcomes articles with rigorous reasoning, supported by proper documentation. The Journal 

would particularly encourage inter-disciplinary articles that are accessible to a wider group of 

Social activist, economist, Researcher, policy makers, Professionals and students.  

This quarterly issue of the journal would like to encourage and welcome more and more 

writers to get their work published. The papers will be selected by our editorial board that 

would rely upon the vibrant skills and knowledge immersed in the paper.  

Needless to say, any papers that you wish to submit, either individually or collaboratively, 

are much appreciated and will make a substantial contribution to the early development and 

success of the journal. Best wishes and thank you in advance for your contribution to the 

Lexkhoj Research Journal of Law and Socio-Economic Issues. 
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LEGITIMISING PROSTITUTION IN INDIA 

* Syed Aatif  

Advocate, Supreme Court of India  

 

 

ABSTRACT 

The demand side of the prostitution industry is rapidly emerging on the national and 

international policy agendas, connected to debates on its legalisation and the related subjects 

of criminalisation. The distinction between harm and crime primarily depends on the 

perspective with which an issue is looked at; legalistic or not. The sex industry is a living 

example of the complex relation between concepts of harm and concepts of crime as it has 

long been at the centre of debates of both. Stuart Mill’s harm principle
1
 suggests that 

preventing harmful conduct to others is the rationale for limiting liberty; in a similar way the 

purchasing (and selling) of sexual services is defended by freedom of choice and individual 

autonomy. 

INTRODUCTION: 

Historical background 

In Armenia the noblest families dedicated their daughters to service of goddess Anaitis in her 

temple at Acilisena. In ancient India prostitutes were referred to as devdasi. Initially, they 

were celibate dancing girls used for temple ceremonies and entertained members of the ruling 

class. Somewhere around the 6
th

 century, the practice of „dedicating‟ girls to Hindu gods 

became prevalent into ritualised prostitution. Devdasi in literal terms means God‟s (Dev) 

female servant (Dasi), where young pre-pubertal girls are „married off‟ or „given away‟ in 

matrimony to God or local religious deity of a temple. The marriage usually occurs before the 

girl attains puberty and requires the girl to become a prostitute for members of the upper-

caste community. Such girls are called jogini. The system of devdasi started after the fall of 

Buddhism and records about these start appearing around 1000 AD.
2
 

Prostitution continued from ancient and medieval India and has taken a more gigantic outlook 

in modern India, the system of devdasi still continues according to a report of National 

                                                           
1
 Mill’s ‘harm principle’, Routledge Taylor & Francis Group, ALP, available at: http://documents.routledge-

interactive.s3.amazonaws.com/9781138793934/A2/Mill/MillHarm.pdf (last visited: 25-11-2017). 
2
 Bharatiya Sanskruti Kosh, Ch. IV, Verse 448. 

http://documents.routledge-interactive.s3.amazonaws.com/9781138793934/A2/Mill/MillHarm.pdf
http://documents.routledge-interactive.s3.amazonaws.com/9781138793934/A2/Mill/MillHarm.pdf
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Human Rights Commission of Indian government, “after initiation as devadasis, women 

migrate either to nearby towns or other far-off cities to practise prostitution.”
3
   

India today is home to Asia‟s largest red-light district, Mumbai‟s infamous Kamathipura, 

which originated as a brothel for British occupiers and shifted to a local clientele following 

independence. The Mughals (1526-1857) also witnessed large scale prostitution. Words like 

“tawaif” and “mujra” became common during the era. Mughals patronised prostitution which 

raised status of dancers and singers to higher levels of prostitution. The practice of dedicating 

devadasis was declared illegal by the Karnataka government in 1982 and the Andhra Pradesh 

government in 1988. However, the practice is still prevalent in around 10 districts of North 

Karnataka and 14 districts in Andhra Pradesh. Districts bordering Maharashtra and 

Karnataka, known as “devadasi belt”, have trafficking structures operating various levels. 

Women among them were either deserted by their husbands, or were trafficked through 

coercion and deception. 

 Causes of prostitution 

In India, every hour four women/girls enter this business. Three of them enter without their 

will. Thus, approximately 75% women in the business are forced into it. There are various 

causes of entering into the prostitution industry: 

1. Ill-treatment by parents 

2. Bad company 

3. Family business of prostitution 

4. Social customs 

5. Inability to get into marital relation 

6. Lack of sex education 

7. Prior victim of incest or rape 

8. Early marriage followed by desertion 

9. Economic causes including poverty and economic distress 

                                                           
3
 National Human Rights Commission, A Report on Trafficking in Women and Children in India 2002-2003, Vol. I 

(July, 2004). 
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10. Psychological causes such as desire for physical pleasure, greed, dejection 

These causes are non-exhaustive. They are just certain examples of why people tend to move 

towards this profession. One thing is for sure that someone will not enter this profession 

willingly. Prostitution is a problem in itself and child prostitution is making things more 

complicated. There are around 2.8 million prostitutes in the country and their number is 

increasing. 35.47 per cent of the total number of prostitutes entered the trade before attaining 

18 years of age. 

Gaurav Jain v. Union of India 

In Gaurav Jain v. Union of Indian and others
4
 the petitioner, an advocate, filed a PIL before 

the Supreme Court of India based on an article “A Red Light Trap: Society gives no chance 

to prostitutes‟ offspring” published in a magazine „India Today‟ dated July 11
th

, 1988. The 

petitioner prayed for establishment of separate educational institutions for children of the 

„fallen women‟ (term used in the judgment). The Apex court in its order dated 15-11-1989 

that, “segregating children of prostitutes by locating separate schools and providing separate 

hostels would not be in the interest of the children and the society at large”.
5
 While the Apex 

court did not accept the plea for separate hostels for children of prostitutes, it felt that 

“accommodation in hostels and other reformatory homes should be adequately available to 

help segregation of these children from their mothers living in prostitute homes as soon as 

they are identified”.
6
 The Supreme Court constituted a Committee directing it to submit a 

report giving suggestions for appropriate action. Upon submission, the court formulated a 

questionnaire for decision- 

“1.What are the rights of the children of fallen women, the modules to segregate them from 

their mothers and others so as to give them protection, care and rehabilitation in the 

mainstream of the national life? 

2. What should be the scheme to be evolved to eradicate prostitution, i.e., the source itself; 

and what succour and sustenance can be provided to the fallen victims of flesh trade?” 

The Apex court in its judgment quoted fundamental rights of women and children from the 

Indian Constitution viz., Articles 14, 15, 16, 21, 23, 24, 38, 39, 45, 46 and other relevant 

                                                           
4
 1997 (8) SCC 114 (India). 

5
 Id. 

6
 Id. 
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international instruments. The court deliberated on the reasons of people entering the 

business and continuation of victims in profession and recognised that the victims were poor, 

illiterate and ignorant who are the target group in flesh trade; rich communities exploit them 

and harvest at their misery and ignominy in an organised way, particularly with police nexus. 

It was held that women found in flesh trade should be viewed more as victims of adverse 

socio-economic circumstances rather than as offenders in our society. Equally, the right of 

child is the concern so that fallen women surpass trafficking of her person from exploitation; 

contribute to bring up her children; live a life with dignity; and not to continue in the foul 

social environment. Equally, children have the right to equality of opportunity, dignity and 

care, protection and rehabilitation by the society with both hands open to bring them into 

mainstream social life without pre-stigma affixed on them for no fault of theirs.
7
 The Court 

stated that three „C‟s, viz., Counselling, Cajoling and Coercion were necessary to effectively 

enforce provisions of various statutes. Role of NGOs in rehabilitation and education of 

children was emphasized. Detailed directions were given for rescue, rehabilitation of 

prostitutes and of their children. The Court held that the society was responsible for a woman 

becoming a victim of circumstances therefore society should make reparation to prevent 

trafficking in women, rescue them from red light areas and other such areas in which women 

were driven or trapped in prostitution. Their rehabilitation by socio-economic empowerment 

and justice is the constitutional duty of the State. Their economic empowerment and social 

justice with dignity of person are the fundamental rights and the Court and government 

should positively endeavour to ensure them.  

The judgment in this case was delivered by a two-judge divisional bench of the Supreme 

Court. Dissent was expressed by one of them on two points: firstly, regarding directions 

passed by the other judge on question of prostitution and its eradication (whilst agreeing with 

the directions relating to children of prostitutes and establishment of juvenile homes); and 

secondly on nature and scope of Articles 142 and 145(5) of the Indian Constitution. 

After the judgment, a Review Petition
8
 was filed by the Supreme Court Bar Association 

supported by Gaurav Jain, the original petitioner. The review petition was referred to a larger 

bench of three judges and judgment was delivered on March 30, 1998. The judgment 

pertained to scope and nature of Articles 32, 142 and 145(1) of the Constitution, and the 

directions given in earlier judgment regarding prostitution and its eradication. The second 

                                                           
7
 Id. 

8
 Review Petition (C) No. 1841 of 1997 in Writ Petition (C) 824 of 1988 (India). 
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judgment set aside the directions given in the previous judgment relating to prostitution 

and/or its amelioration; whilst permitting the Union or the State governments to formulate 

their own policies in this area or taking measures to implement them. Therefore, the first 

judgment was overruled by the second judgment. But, the directions made by the judges in 

the first judgment with regard to children of prostitutes and establishment of juvenile homes 

were upheld.
9
 

Consequences of prostitution 

Some of the consequences of prostitution are: 

1. It is a disgraceful profession. It is a gender specific crime that punishes women 

and not men, for their behaviour. An increase in number of prostitutes in any 

society only reveals that the society suffers from family organisation and sexual 

deviance. Life also becomes miserable for many women specially during their old 

age. 

2. It reflects personal disorganisation. The person involved receives condemnation at 

the hands of men and women and is excluded from society. Women suffer great 

personal deterioration than men due to double standards of morality. A prostitute‟s 

life is very often associated with mental conflict, physical strain and irremediable 

loss of status. 

3. It denotes family disorganisation. A married person who engages with a prostitute 

may contract some venereal disease which may affect his/her wife and children. 

Illegitimate sexual relations of wife or husband may also be the cause of friction 

in family and divorce may even be the ultimate result. 

4. It leads to community disorganisation. Prostitution brings widespread 

disorganisation of community in which it operates. In two ways it brings harm to 

the community at large. Its commercial aspect makes it commercially exploitative 

and institutionalised. When it becomes institutionalised, it gets deeply rooted and 

assumes a permanent pattern. Its health aspect is even more dangerous. Not only 

those who are engaged in it suffer from health problems especially venereal 

diseases, but also, they spread to those who come in contact with them as well. 

                                                           
9
 Id. 
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5. It leads to spread of dreadful venereal diseases including AIDS. The business of 

prostitution that is carried on in an uncontrolled manner, especially in big cities is 

leading to spread of venereal diseases which brings in turn many other social 

problems. 

Prevention and control of prostitution 

The measures to curb prostitution can be classified into two categories: 

1. Legal measures 

2. Measures for rehabilitation and protection of Prostitution 

Legal measures- Provisions have been made under the Indian Penal Code, 1860
10

 

(hereinafter, „the IPC‟) such as Section 354, 373, 375 and 495 which made the practice of 

illicit sexual relations a “punishable offence”. Purchasing of young women below the age of 

18 for prostitution and selling them to national and foreign agencies were declared as 

punishable offences. 

Measures for rehabilitation and protection of Prostitution- Institutions like „The Association 

for Moral and Social Hygiene‟ and „The Central Social Welfare Board‟ have rendered 

services in the task of rehabilitation of the prostitutes. The Association for Moral and Social 

Hygiene is a NGO working extensively throughout the country to rehabilitate the prostitutes. 

Main objectives of the association inter alia include (i) mobilising public opinion against 

those who exploit women for sexual purpose; (ii) assisting authorities in effectively 

implementing the legal provisions; (iii) protecting those women who are already trapped in 

the trade and rehabilitating them; (iv) helping prostitutes to get medical aid to get cured of the 

venereal diseases; and (v) conducting surveys and research on the issue. On the 

recommendation of the Advisory Committee of the Central Social Welfare Board, the UPA 

government in its first tenure after getting elected to power in 2009 decided to launch two 

centrally sponsored programmes under the head, “Social and Moral Hygiene and the 

Aftercare Programmes”. Rescue Homes and Protection Centres established under the 

Aftercare Programme can also be utilised as Protective Homes. In addition to these, there are 

also other agencies which are active in helping and reforming prostitutes and finding them 

employment. 

                                                           
10

 The Indian Penal Code, 1860, No. 45, Acts of Parliament, 1860 (India). 
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Legitimising prostitution in India: The road ahead 

Prostitution is a business where a person will obviously not enter willingly or for enjoyment. 

Nobody would like to sell one‟s body. Hence plight of prostitutes and gigolos is very 

important while framing laws governing prostitution. 

Many people are attracted towards this industry because a large sum of money can be made 

in less time without any special qualifications. No specific requirement except for the 

physical attributes also pushes children of prostitutes into the industry. Labelling is so 

inherent in the Indian society that before entering the industry the child is termed a prostitute 

and the result is that no educational institution is willing to admit him or her. Hence, they are 

left with no other option but to enter the flesh industry. 

Some argue that people buy sex because it is being sold, thereby putting the onus completely 

on the prostitute. In economics, there is a principle of demand and supply. Both are 

interdependent. Thus, prostitution industry exists because there are people who are willing to 

pay for sex. Hence, blaming only the prostitutes for the existence of the industry who 

themselves are in a deplorable state is really unfair. The sexual service is not cheap. 

Prostitutes may demand around 1000-2000 INR per hour and this may vary depending upon 

age, attractiveness, experience of sex worker and locality of brothel. Banning them 

completely would create crucial conditions of unemployment for such people who are already 

not qualified or educated. Also, we as a society are a bunch of hypocrites. Even if a person 

wants to come out of the ghettos of this dirty business, our society of hypocrites won‟t let him 

or her live at peace and he or she will continue to be called by names. The label won‟t get 

removed. For instance, Sunny Leone a former porn star and now an actress is getting many 

offers from various directors but our society‟s perception towards her still remains the same 

and she is still called a „porn star‟. 

Laws are made to regulate human conduct. It is necessary to amend laws at pace with the 

changing society. A comprehensive study of various reports of the World Health 

Organisation (WHO), Central Social Welfare Board (CSWB), Centre for Femenist Legal 

Research (CFLR), Joint United Nations Programme on HIV/AIDS (UNAIDS), The Global 

Alliance Against Traffic in Women (GAATW) and Asian Women‟s Human Rights Council 

(AWHRC) reveals that prostitutes in India are mostly minors and a rapid increase has been 

witnessed in their numbers in the recent years. A large number of such sex workers suffer 

from HIV/AIDS and even lack access to medical facilities. The sex industry exists in almost 
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every city of India, although there is a well-defined red light area in such cities but still the 

flesh trade is carried outside such areas as well. 

Given below is an excerpt from an interview of a sex worker (name not revealed) in a brothel 

of Sonagachi, India‟s largest red light area, situated in Kolkata by a member of UNODC: 

“UNODC: We hear non-governmental organizations (NGOs) work on prevention of HIV and 

AIDS among sex workers in Sonagachi. Are you aware of this? 

Sex worker: There are many NGOs here in Sonagachi………We were taught to insist on the 

clients to wear condoms…………They also set up a testing camp of HIV and AIDS. Even if 

we insist on condoms, customers pay an extra 25 percent as a bribe to the aunty(pimp).We 

are not allowed to go to the camps. 

UNODC: Are some of the customers‟ drug users? 

Sex worker: Quite a few are drug users. They are usually addicted to nicotine and 

heroin……… They force you to try drugs with them as well………They usually agree to use 

condoms but cannot as they find it difficult because of the drugs. 

UNODC: Don‟t you want to leave Sonagachi someday and find a good job? 

Sex worker: „Ma'(pimp) will never let me go and she is good to me and this is my home. She 

has promised to send me to Mumbai someday………..Even if I leave this place where will I 

go? The society will always label me as a prostitute. I am scared wherever I will be 

employed, the men will rape me……….. I cannot change that. I wanted to become a nurse 

and take care of people……… I will make sure my daughter is never born into a brothel, is 

educated and lives her dream.” 

This interview is a revelation of not only Sonagachi but every red light area. Camps are 

organised and awareness is being spread but no substantive change is brought in the lives of 

such sex workers. HIV is also spread through truck drivers who engage into sexual relations 

with prostitutes. Reports suggest that most of them have not even heard of HIV/AIDS. They 

are a probable source to spread such diseases as they have multiple sexual partners and admit 

to have unprotected sex. Indian is being labelled to have the highest number of HIV/AIDS 

patients, after Africa. The practice of uncontrolled prostitution business is to be blamed. To 

control such spread of HIV/AIDS in red light areas, legalising them would be of great help. 

As soon as this happens, prostitutes would mandatorily be registered and regular health 
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check-ups would be arranged. If the prostitute is found HIV positive, the registration would 

be cancelled, and the person would be rehabilitated under government programme, such as 

one run by an NGO named Rescue Foundation established in the year 2000 by Late Mr. 

Balkrishna Acharya. The NGO rescues girls trafficked from various parts into India and 

rehabilitated through various protective homes. 

We can learn from various other countries which have legalised this practice. For instance, 

Amsterdam, the Netherlands, is a big hub for red light areas and has one of the largest red 

light area in the world, has a state governed prostitution business. The policies implemented 

there could help us in framing laws for our country. The biggest advantage of legalisation of 

prostitution in the Netherlands was proper regulation of the sex industry and control over 

sexually transmitted diseases (STDs). Prostitutes are registered there, an age bar is imposed 

of minimum 18 years, regular check-ups are conducted, and also a criminal record is 

maintained.  

Legalising the sex industry would yield similar advantages in India as well. The shortcomings 

can always be covered up by a little improvement in the policy. For instance, to curb the 

increase in trafficking, one should not provide work visas and also when registering a person, 

the concerned authorities should enquire if the person is wilfully entering the business, and if 

not so then proper steps to be taken and enquiry be made to ensure that they are not forced 

into it.  

Countries like Austria, Denmark, Germany and Switzerland have legalised prostitution. 

Prostitution is one of the oldest professions of our country, yet not organised and legalised. 

At many places in India, women choose it willingly. They have had made up their mind to 

enter only the sex trade and nowhere else. For instance, Saraniyas is a tribe inhabited in 

Wadia village in Gujarat also known as “village of sex workers” because of the large scale 

prostitution going on there for the past 80 years. Among the Saraniyas, girls are groomed to 

be prostitutes and boys as pimps. The boys are trained to find clients and negotiate rates for 

the girls. Curbing it and eradicating it is not possible in a country like ours where 

unemployment rate is so high. Hence, legitimising them is the only way out. 

Conclusion 

Prostitution is a constantly growing industry in our country. No matter how much we 

condemn it, it exists. The deplorable state of prostitutes in India is a sign of how ill-managed 
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the industry is. The industry doesn‟t exist only because of the prostitutes or the gigolos who 

enter the business but due to various reasons. It exists mostly because there are people who 

turn to such brothels to satisfy their desires. There is demand for prostitution and thus there is 

supply as well. 

Hence, blaming the prostitutes solely is not a solution to the problem. One cannot blame the 

people as well who turn to such brothels to satisfy their desires as choosing one‟s sex life is a 

fundamental right guaranteed under the Constitution. The only way to bring such prostitutes 

and gigolos out from their deplorable state is to legitimise and organise this sector. There is 

no shame in doing so. Most of the developed countries across the globe have an organised 

sex industry as noted above. India can follow it as well. There is no point in shying away 

from the existence of a sex industry in our country more so when India is home to one of the 

biggest brothels in the world. This is a sign of hypocrisy. We need to accept the fact that there 

is a thriving sex industry in our country and legitimising them is a correct approach towards 

recognising the rights of sex workers and giving them their due share. 

 


