
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

LEXKHOJ RESEARCH JOURNAL 

OF LAW & SOCIO-ECONOMIC 

ISSUES 

ISSN: 2456-4524 

Website:www.lexkhoj.com 

E-mail:lexkhoj@gmail.com 

LEXKHOJ PUBLICATIONS 

VOLUME II ISSUE II 



2 
 

 

EDITORIAL NOTE 

Lexkhoj Publication is committed to bring the highest quality research to the widest possible 

audience through an unparalleled commitment to quality and reliability.  It is established with 

the objective of promoting academic research and fostering debate on contemporary legal 

issues all across the world. Lexkhoj Publications collectively bring together leading scholars 

in the field to cover a broad range of perspectives on all the key issues in national and 

international law. 

Lexkhoj is delighted to announce the Issue of the Lexkhoj Research Journal of Law and 

Socio-Economic Issues whichis an international journal, publishing critical approaches to 

socio-legal study and multi-disciplinary analysis of issues related to law and socio-economic. 

The journal will strive to combine academic excellence with professional relevance and a 

practical focus by publishing wide varieties of research papers, insightful reviews, essays and 

articles by students, established scholars and professionals as well as by both domestic and 

international authors.Authors should confirm that the manuscript has not been, and will not 

be, submitted elsewhere at the same time.  

The Journal provides a forum for in-depth analysis of problems of legal, social, economic, 

cultural and environmental transformation taking place in the country and word-wide. It 

welcomes articles with rigorous reasoning, supported by proper documentation. The Journal 

would particularly encourage inter-disciplinary articles that are accessible to a wider group of 

Social activist, economist, Researcher, policy makers, Professionals and students.  

This quarterly issue of the journal would like to encourage and welcome more and more 

writers to get their work published. The papers will be selected by our editorial board that 

would rely upon the vibrant skills and knowledge immersed in the paper.  

Needless to say, any papers that you wish to submit, either individually or collaboratively, 

are much appreciated and will make a substantial contribution to the early development and 

success of the journal. Best wishes and thank you in advance for your contribution to the 

Lexkhoj Research Journal of Law and Socio-Economic Issues. 
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ADULTERY LAWS IN INDIA 

IPC vis a via HINDU MARRRIAGE ACT 

* AAYUSHI JAIN 

SYMBIOSIS LAW SCHOOL 

PUNE 

 

 

ABSTRACT 

Marriage, an institution as sacred and as holy like a prayer of a child. From centuries ago, 

marriages have been a founding stone of the society. However, the large gap between the 

ages of husband and wife, child marriages, and later the western influence on India, has 

excessively been a cause of the breakdown of marriages. 

The purpose of this research article is to review the penal provision of Adultery given under 

Sec 497 of Indian Penal Code in consonance of the Hindu Marriage Act. The provision of 

adultery under Indian Penal Code was added about 250 years ago, with the objective of 

protecting the women of the society, keeping in mind the lack of exposure to the external 

world. They were treated as a property of their husbands. They never had the right to file for 

a divorce or even leave their husbands as it was considered as an offence.  In spite of the fact 

that the society has experienced numerous social, political, sparing and esteem based 

changes inside this drawn out stretch of time, shockingly the corrective arrangement of 

Adultery stays dormant in a similar place. Law is a consistently changing dynamic subject. 

Any law, that neglects to keep pace with the changing circumstances ends up outdated. 

Subsequently, there is a need to return to and review the law and suggest essential changes. 

On one hand where IPC provides for an w broad and general definition the Hindu Marriage 

Act still seems to be caged with the beliefs 250 years old. The research paper is written with 

the view to compare and analyse the two parallel laws.  
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INTRODUCTION: 

Marriages are made in heaven. Marriage, an institution as sacred and as holy like a prayer of 

a child. From centuries ago, marriages have been a founding stone of the society. However, 

the large gap between the ages of husband and wife, child marriages, and later the western 

influence on India, has excessively been a cause of the breakdown of marriages. The drive in 

the couple to keep a relationship going has been diminishing with the increase of the “cosmo 

culture”. As a result the partner tries to find the same emotional comfort and happiness with 

some other partner.  

The purpose of this research article is to review the penal provision of Adultery given under 

Sec 497 of Indian Penal Code in consonance of the Hindu Marriage Act. The provision of 

adultery under Indian Penal Code was added about 250 years ago, with the objective of 

protecting the women of the society, keeping in mind the lack of exposure to the external 

world. They were treated as a property of their husbands. They never had the right to file for 

a divorce or even leave their husbands as it was considered as an offence
1
. In spite of the fact 

that the society has experienced numerous social, political, sparing and esteem based changes 

inside this drawn out stretch of time, shockingly the corrective arrangement of Adultery stays 

dormant in a similar place. Law is a consistently changing dynamic subject. Any law, that 

neglects to keep pace with the changing circumstances ends up outdated. Subsequently, there 

is a need to return to and review the law and suggest essential changes. 

Provisions related to adultery have existed since the very inception of human kind.The code 

of ur-Nammi
2
 dealt with the offence of adultery. Verse 6

3
 of the code laid down that “ if a 

man violates the right of another and deflowers the virgin wife of a young man, they shall kil 

that male”.  

The Ottoman Penal Code 1858
4
, Article 188 lays down that “He who has seen his wife or any 

of his female mahrams, with another in a state of disgraceful adultery and has beaten, injured 

or killed one or both of them will be exempted”, and hence provided a defence to the husband 

if he killed his wife for being in an adulterous relationship
5
.  

                                                           
1
https://jhss10sandyahsieh1.wordpress.com/2012/10/17/what-women-were-200-years-ago/ 

2
http://realhistoryww.com/world_history/ancient/Misc/Sumer/ur_nammu_law.htm 

3
http://realhistoryww.com/world_history/ancient/Misc/Sumer/ur_nammu_law.htm 

4
 Lynn welchman, Extracted provisons from the penal ocdes of Arab states relevant to “crimes of honor” : 

http://www.soas.ac.uk/honour crimes/resources/file55421.pdf 
5
 ibid 

http://www.soas.ac.uk/honour%20crimes/resources/file55421.pdf
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MEANING OF ADULTERY 

Generally, adultery refers to the illegitimate relationship with the opposite sex; sexual 

intercourse between individuals who are not married to each other. The term „adultery‟ has its 

origin in the Latin term „adulterium‟. The term comes from the words „ad‟ (towards) and 

„alter‟ (other)
6
. 

Under the Common Law, the crime of fornication consisted of unlawful sexual intercourse 

between a married woman and a man, regardless of his marital status is adultery. Almost 

every religion condemns it and treats it as an unpardonable sin.
7
 

Adultery in India is a criminal offence as per the Section 497 of the Indian Penal Code, 1860 

(IPC). Adultery generally means a consensual sexual relationship between a married person 

and a person of other sex, who is not the spouse of the married person.
8
 However, it is not 

necessary that the other person is a married person
9
. 

Section 497
10

 of the Penal Code 1860 perceives a consensual intercourse between a man, a 

married or unmarried, and a married woman without the consent or connivance of her 

husband as an offence of adultery. The section states: 

“Whoever has sexual intercourse with a person who is and whom he knows or hasreason to 

believe to be the wife of another man, without the consentor connivance of that man, such 

sexual intercourse not amounting to the offenceof rape, is guilty of the offence of adultery, 

and shall be punished with imprisonmentof either description for a term which may extend to 

five years, or with fine, or withboth. In such case the wife shall not be punished as an 

abettor.”
11

 

The accepted meaning of adultery in relation with matrimonial law in India is as follows: 

“Adultery may be defined as consensual sexual intercourse between a married person and a 

                                                           
6
Jovan Payes, “Adultery and the Old Testament”, http://biblicalfaith.wordpress.com/2008/06/12/adultery 

and-the-old-testament/ 
7
Encyclopaedia Dictionary of Religion (The sisters of St. Joseph of Philadelphia 1979) 

8
Hari Singh Gour, 4 Penal Law of India at 4654 (Law Publishers (India) 11th ed 2009) 

9
SamrajNadar v Abraham Nadachi, AIR 1970 Mad. 434, 437. 

10
 Indian Penal Code,1860. 

11
s 497 of the Indian Penal Code 1860 
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person of the opposite sex, not the other spouse, during the subsistence of marriage”.
12

 Sec 

13(1) (i) of the Hindu Marriage Act, 1955 reads as follows:  

13 Divorce – (1) Any marriage solemnised, whether before or after the commencement of this 

Act, may, on a petition presented by either the husband or the wife, be dissolved by a decree 

of divorce on the ground that the other party- 

(i) has, after the solemnisation of the marriage, had voluntary sexual intercourse 

with any person other than his or her spouse;  

Under IPC and Hindu Marriage Act the act of Adultery is an offence only when committed 

during subsistence of marriage. It also essential that the act of adultery is done with the 

consent of the Respondent i.e the sexual intercourse must have occurred with the consent of 

both the parties. Sexual intercourse with the respondent, when he, or she is unconscious, or 

under influence of drug or liquor, will also not amount to adultery. Similarly, sexual 

intercourse in the belief that the adulterer is his or her spouse will also negate the charge of 

adultery.
13

The essential ingredients of the section are; 

i) there must be sexual intercourse with the consent of the wife. 

ii) the penetration must be sufficient to constitute sexual intercourse necessary to the 

offence,
14

 

iii)  knowledge and reasonable belief that the woman is married to another man and that 

marriage should be lawful and  

iv) the husband who has complained of the adultery had not consented or connived the 

act
15

.  

Adultery as an offence penalizes any man who has a sexual intercourse with any women who 

is not his wife. Thus it is clear that charge of adultery can not be put on a woman. Sec 497 

clearly conveys that the adulteress wife is absolutely free from any criminal charge of 

adultery under IPC.  

                                                           
12

Paras Diwan. Modern Hindu Law, 14th Edition-2001, Allahabad Law Agency, Allahabad: 138-140. 
13

 ibid 
14

 See, Gour, 4 Penal Law of India at 4654-55 (cited in note 1); See also, Section 376, Explanation of Indian 

Penal Code, 1860. 
15

 ibid 
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The purposive rule of statutory interpretation says that an enactment (that is, a statute, a part 

of a statute, or a clause of a constitution) should be interpreted in light of the purpose for 

which it was enacted. It is done by extracting materials from the pre-enactment phase of 

legislation.  

JUDICIAL VIEWS AND DISCUSSION 

At the time when section 497 was enacted and enforced, polygamy was a deep rooted 

practice and women had to compromise their husbands with other wives and his extra marital 

affairs. Women were hence victims of the offence of adultery as they often craved love and 

affection and gave in to any person who offered it. The provision was therefore made to 

prevent men from having sexual relationships outside marriage and to preserve the sanctity of 

marriage.  

The gender bias of this Section has been challenged many a times and recenty in the case of 

Joseph Shine v. Union of India
16

.  

The first important discussion regarding the constitutional validity of the section was held in 

the case of Yusuf Abdul Aziz v The State of Bombay and HusseinbhoyLaljee
17

 where the 

Bombay High Court upheld the constitutional validity of Sec 497
18

. The Court also opined 

that the law even if it was in favour of women wasp protected under the umbrella of Art 

15(3)
19

 which gives the “State to make any laws in favour of children and women.”. 

Even in the appeal to the Supreme Court where the Petitioner contended that the fact the 

offence of Adultery can be committed only by a man and the wife would not even be charged 

as an abettor was an absolute violation of Article 14 and 25 of the Indian Constitution. 

However, Vivian Bose J. like Chagla CJ. Relied on Article 15(3), held that Sec 497 was a 

special provision and was protected by article 15(3). 

It was almost after a decade that the case again came up before the Hon‟ble Supreme Court 

on the grounds of being voilative of Article 14 and 15, the Court held section 497 

constitutionally valid, the court said that the legislature considers adultery as an offence 

against the sanctity of the matrimonial home and the contemplation of law is that a wife 

involved in an illicit relationship is a victim and not the doer of the crime. C.J Y V 

                                                           
16

Writ. Petition (Civil) No. 494 OF 2012 
17

Yusuf Abdul Aziz v The State of Bombay and HusseinbhoyLaljeeAIR 1954 SC 321. 
18

Indian Penal Code, 1860 
19

 Indian Constitution,1950 
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Chandrachud, said that the law is violative against neither Article 14 nor 15, as it is not an 

offence committed against the husband or wife but against the institution of the marriage and 

also the definition of the section specifically excludes the women. 

Further, In V. Revathi vs Union of India & Others
20

it was said that the object is to protect he 

matrimonial unit of marriage between wife and husband so as to promote social good and 

also to save the children from the trauma of their other parent going to jail. And to prevent 

usage of this section by both husband and wife for striking at each other with the weapon of 

criminal law. Thus, there is a reasonable nexus between object and basis of classification of 

the section as required to classify as a valid law under Article 14.
21

 

Upholding the constitutionality of s. 497 of the PC and s. 198 (2) the Cr.P.C, the apex 

courtsaid that the law does not allow either of the spouses to prosecute each other under 

criminal law; a husband is not permitted because the wife is not treated an offender in the eye 

of law. The wife is not permitted as section 198(1) read with section 198(2) does not permit 

her to do so. Moreover there is “reverse discrimination” in favour of women and there  is no  

discrimination against women so far as she is not allowed to prosecute her own husband
22

. 

CRITICISMS OF THE LAW 

The law has considered woman to be a victim not as author of the crime.
23

 This very notion 

of victimhood lies on “the psychological belief of considering oneself helpless, lacking power 

to overcome the situation and in a need of some external agency to take them out of the 

situation.”
24

 The State enhances the state of powerlessness and impotence which is central to 

the ideology of victimhood through this kind of legislation. 

The section 497 is purely gender biased because of the following grounds
25

: 

a. It does not allow the wife to prosecute the woman with whom her husband has adultered 

though it allows the husband to prosecute the man who did adultery with his wife.  

                                                           
20

V. Revathi v. Union of India & Others 1988 AIR 835.   
21

State of West Bengal v Anwar Ali Sarkar AIR 1952 SC 75.   
22

V. Revathi v Union of India AIR 1988 SC 838. 
23

Vishnu, AIR 1985 SC at 1621. 
24

 See, Amartya Bag, Psychology and Politics of Victimhood: A Case Study of Dalits in India 4 (Term Paper, 

KIIT University, 2009), online at http://ssrn.com/abstract=1409054 
25

Vishnu, AIR 1985 SC at 1621. 
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b. It permits the husband to prosecute his disloyal wife but the wife cannot lawfully prosecute 

her disloyal husband. 

c. It has exempted the wife from all types of criminal liability
26

. 

The contention of the Honourable Court is that the community punishes the “the 'outsider' 

who breaks into the matrimonial home and occasions the violation of sanctity of the 

matrimonial tie by developing an illicit relationship with one of the spouse‟s subject to the 

rider that the erring 'man' alone can be punished and not the erring woman. It does not arm 

the two spouses to hit each other with the weapon of criminal law.”
27

 

The special treatment given to the women under cl. 3 of Article 15 should be restricted to 

such cases which must be related to some features or disability which are so peculiar that it 

differentiates women from men as a class
28

.  

The American Supreme Court has stated that where both the sexes are on equal footing and 

discriminations to a particular sex as a class would be like denying the equal protection 

clause as enshrined in the constitution; - “the very kind of arbitrary legislative choice is 

forbidden by the Constitution.”
29

 Even any kind favour may it be positive or negative to the 

women for “administration convenience” would be repealed or struck down as discriminatory 

and unconstitutional.
30

 

It is agreed that the intention of the drafters of the Indian Constitution was to protect the 

vulnerable situation of women however it has also become a stage to abet and commit such 

offence to which they know that punishment has been prohibited.  

ADULTERY UNDER HINDU MARRIAGE ACT 

Section 13(1)(i) of the Hindu Marriage Act, 1955 which reads as under: 

13 Divorce — 

                                                           
26

 ibid 
27

AIR 1985 SC at 1618. 
28

Durga Das Basu, Commentary on the Constitution of India at 1796 (Wadhwa 8th ed 2007); See also, 
Srinivasan v. Padmasini,AIR 1957 Mad 622 
29

Reed v Reed, (1971) 404 US 76, 77. 
30

Frontiero v Richardson, (1973) 411 US 677, 690. 
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(1) Any marriage solemnised, whether before or after the commencement of this Act, may, on 

a petition presented by either the husband or the wife, be dissolved by a decree of divorce on 

the ground that the other party;  

(i) has, after the solemnisation of the marriage, had voluntary sexual intercourse with any 

person other than his or her spouse; 

Hirachand Srinivas Managaonkar Vs Sunanda
31

: - In this case the respondent that is the 

wife filed a petition for divorce seeking judicial separation against her husband. Accordingly 

the high court of Karnataka granted a decree for judicial separation and ordered husband to 

give maintenance charges to his wife and daughter. But the husband after two years filed a 

petition for divorce under section 13(1-A)(a)of the Hindu marriage act, 1955 on the ground 

that there has been no resumption of cohabitation between the parties for more than one year 

after passing the decree of judicial separation. Hence the question before the Supreme Court 

was that whether this can be taken as a ground of divorce even after the husband and the wife 

as in this case are living under the same roof even after the passing of the decree of judicial 

separation. The court held that husband who continued to live in adultery even after the 

passing of decree of judicial separation with his wife will not succeed for a petition of divorce 

under section 13(1-A)(a). 

In W.P. No. 9717 of 1983 by Rev. Dr. P. Victor Premsagar, Moderator, Church of South 

India, Madras and the Bishop in Medak, Church of South India, Medak, referring to the 

Bible, old testament and new testament stressing upon the sacred nature of marriages, of there 

being no room for divorce in the teaching of Jesus with the concession in Matthew 19:7 when 

there is a case of adultery, and finally expressing the opinion that the conditions stipulated for 

divorce for husband and wife may be revised so that both of them have the same 

requirements for divorce under the law and that in view of the stress of the modern society 

and the difficulties faced in families especially in relation to dowry etc., which is prohibited 

in the Christian Church, it may be necessary to consider other grounds than adultery, which 

may make it difficult for the husband and wife and the children to live together in strained 

relationship.
32

 

                                                           
31

Hirachand Srinivas Managaonkar Vs Sunanda (AIR 2001 SC 1285) 
32

Youth Welfare Federation rep. by its Chairman, K.J. Prasad vs. Union of India (UOI) rep. by its Secretary, 

Law Dept. and Anr. Writ Petition No. 9717 of 1983 
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In the same case Sec 10 (1) of Indian divorce Act, 1869 was upheld as being constitutional 

highlighting the right of a man to file a case for divorce on the ground of wife committing 

adultery.  

It has been said that to prove adultery, two elements are necessary to be proved, those being 

the intention to be adulterous, and the opportunity to gratify such an intention.
33

 

It should be noted that direct evidence of adultery is very difficult to adduce in a case of 

adultery, and hence, is not required
34

. The Orissa High Court in a judgment
35

 had held that 

the circumstances should be such, that if regarded together, they lead to an irresistible 

conclusion of commission of adultery. In Subbramma v Saraswathi
36

, the Madras High 

Court held that if an unrelated person is found along with a young wife, after midnight in her 

bedroom in actual physical juxtaposition, unless there is some explanation forthcoming for 

that, which is compatible with an innocent interpretation, the inference that a court of law can 

draw is that the two must be committing an act of adultery together.
37

 

The burden of proof in cases of adultery always lies on the petitioner. It is their responsibility 

and duty to show the court that the respondent has been guilty of adultery. In the landmark 

case of BipinChander v Prabhawati,
38

 the Supreme Court had held that the fact that the 

respondent is guilty of adultery has to be proven beyond reasonable doubt. It should be noted 

that this case was a very long time ago, and with amendments brought about in the statute, 

the modern law holds differently. The offence of adultery need not be proved beyond 

reasonable doubt and can now be proved by preponderance of evidence
39

. The Supreme 

Court[x] has also reiterated the point that that the concept of proof beyond reasonable doubt 

is only to be applied to criminal cases and not to civil matters and certainly not to matters 

where personal relationships such as husband and wife are involved. This is also ascertained 

by the leading case of Dastane v Dastane.
40

 

                                                           
33

Passingham on Law and Practice in Matrimonial Causes, Page 15-16, Third edition 
34

 Supra note I at Pg 145 
35

Banchanidde v Kamladas AIR 1980 ori 171 
36

Subbramma v Saraswathi (1966) 2 MLJ 263 
37

 ibid 
38

BipinChander v Prabhawati, AIR 1957 SC 176 
39

 Sari v Kalyan AIR 1980 CAL 374 
40

Dastane v Dastane. 1975 SCR (3) 967 
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A single act of adultery is enough to grant judicial separation, but not enough to deny 

maintenance under section 125 CrPC
41

.  

REFORMS SUGGESTED BY VARIOUS COMMITTEES 

The Fifth Law Commission in its 42d Law Reports suggested that Section 497 should not be 

removed from the penal code, but it recommended that both the man and the wife should be 

made guilty as there is no valid justification “for not treating the guilty pair alike” and also 

scaled down the maximum punishment from five years to two years as the existing 

punishment is “unreal and not call for in any circumstances”.
42

 The recommended section is 

as follows: 

497. Adultery. – If a man has sexual intercourse with a woman who is, and whom he knows 

or has reason to believe to be the wife of another man, without the consent or connivance of 

that man, such sexual intercourse not amounting to the offence of rape, the man and the 

woman are guilty of the offence of adultery, and shall be punished with imprisonment of 

either description for a term which may extend to two years, or with fine, or with both.
43

 

The Indian Penal Code (Amendment) Bill of 1978 provided for amendment of the section 

497, 

however it was not passed by the legislature. Clause 199 of the draft bill provided for:
44

 

Whoever has sexual intercourse with a person who is, and whom he or she knows, or has 

reason to believe, to believe to be the wife or husband as the case may be, of another person, 

such sexual intercourse not amounting to the offence of rape, commits adultery, and shall be 

punished with imprisonment of either description for a term which may extend to five years, 

or with fine, or with both. 

The draft Bill is different from the 42
nd

 Law Commission Report as it provides punishment 

for the adulterer and restricts the punishment upto 5 years. 

 The Committee on Reforms of Criminal Justice System headed by Justice V.S. Malimath in 

the year 2003 suggested that the section 497 of Indian Penal Code should be amended as to 

                                                           
41

LaxmanNaik v Nalita 2003 II DMC 275 (ori) 
42

 Law Commission of India, Indian Penal Code Report number: 42 326-327 (1972) (“IPC Rep” hereinafter), 

online at http://lawcommissionofindia.nic.in/1-50/Report42.pdf 
43

 Law Commission of India, Indian Penal Code Report number: 42 326-327 (1972) (“IPC Rep” hereinafter), 

online at http://lawcommissionofindia.nic.in/1-50/Report42.pdf 
44

 Ki Vibhute, PSA Pillai‟s Criminal Law at 779 (LexisNexis ButtersworthWadhwa 10th ed 2008). 
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give effect that “whosoever has sexual intercourse with the spouse of any other person is 

guilty of adultery...”.
45

 

CONCLUSION 

We can very easily observe the drastic increase in the breakdown of marriages in the urban 

areas of the country. A part consisting mainly of well-educated and well learned people. Still 

we see every other day some or the other news of a person cheating on their partner with 

someone else.  

Though when the Hindu Marriage Act provisions were made, the women were seen as a 

property of the man. The husband had the ultimate right over his wife, and hence it was 

always said that adultery can be committed by a woman who has a relationship with another 

man without the consent of his husband.  

We can also notice that as per the Hindu Marriage Act, a man can never commit adultery. 

However, the Indian Penal Code provides for a much broader and practical approach the 

offense of Adultery. According to IPC, both man and the women can be held liable for 

adultery as an offence.  

A major loophole that still prevails in the law of adultery, is the extremely heavy burden of 

proof. The act of adultery is usually such that it is done secretively and behind the curtains, 

hence to be able to prove the presence of a sexual intercourse between the adulterer and the 

adulteress in undeniably difficult.  

With the change in times and beliefs, I believe it is high time the vows and marriage are 

revised and so are the laws related to it. Women these days are strong and independent and do 

not belong as a property to their husband or to any other man. On the other hand, even men 

have an equal right to be protected by law and the law must be amended in a manner that 

both the genders must get equal protection before law. Every citizen of India has right to be 

treated equally before law and hence this discrimination also must end. 

 

                                                           
45

 See Ministry of Home Affairs, Government of India, Committee on Reforms of Criminal Justice System 190 

(2003), at 190 


