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EDITORIAL NOTE 

 

LEXKHOJ is delighted to launch its second volume of the criminal law journal. Lexkhoj 

International Journal of Criminal Law is the leading quality journal for all those involved in 

criminal law. Drawing all aspects of the law together in one regular publication, it allows 

quick and easy monitoring of all key developments. Our purpose is to provide a journal that 

offers a multi-disciplinary analysis of issues concerning Criminal Law. The journal strive to 

combine academic excellence with professional relevance and a practical focus by publishing 

wide varieties of research papers, insightful reviews, essays and articles by students, 

established scholars and professionals as well as by both domestic and international authors. 

“An act is not guilty unless the mental state with which it is done is also guilty”. The crime is 

the combination of both Actus reusand Mens rea, and is a single unity. We live in a modern 

society which is subject to major changes that stem from, for instance, internationalization 

and technological development. In many aspects these changes also represent societal 

challenges that demand a rethinking of legal solutions. Our increased connectivity through 

internet has created new opportunities for criminals. Now the crime is not limited to the 

traditional ways. 

We hope that you find Volume III Issue I valuable, that you will help inform others about the 

journal and will consider submitting your own work. The papers will be selected by our 

editors who would rely upon the vibrant skills and knowledge immersed in the paper. We 

welcome your comments so that we may improve the journal in future volumes. 

Needless to say, any papers that you wish to submit, either individually or collaboratively, 

are much appreciated and will make a substantial contribution to the early development and 

success of the journal. Best wishes and thank you in advance for your contribution to the 

Lexkhoj international journal of criminal law. 
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MARITAL RAPE AND IT’S REPUCUTIONS  

*
 Damini Ganguly 

Indore Institute Of Law  

 

AIM OF STUDY 

The basic aim of this research work is to thoroughly study about increase in the ratio of 

Marital Rape around the world, and how it is affecting human rights of the every citizen who 

is a victim of it. This is an issue existing worldwide which is linked with the current situation 

of India. 

OBJECT OF STUDY 

This research work is conducted to Learn and know about Rights of the marital rape victims  

and create an analysis on the topic of Marital rape in India. 

The major objectives of research are enumerated herein under: 

1. To recognize the importance of growing number of marital rape in India by the 

victims spouses. 

2. To show that no Acts and Bills are formed or enacted for the prevention of Marital 

Rape in India. 

3. To approach the material of the topic critically, analyzing and synthesizing 

information to improve the appalling conditions of Marital Rape especially if any of 

the provisions are made for such crimes should be executed in an organized manner. 

And if there aren‟t, then provisions for the victims should be made. 

4. To address the sections relating to Rape for a better view of this topic. 

RESEARCH QUESTION 

Marital Rape is a topic which is less talked about as it represents the adverse conditions of 

our administrative bodies, but this arena has to be looked into as it is violating the human 

rights of every victimized citizen irrespective of their gender. The question of research 

mainly speaks about the „Increase of Marital rape round the country and measures taken or 

not to prevent it.‟  
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METHODOLOGY 

The researcher has used the Doctrinal method upon her research work to study about the 

Marital rape including all sorts of domestic violence happening to people, based on previous 

cases and surveys found. 

INTRODUCTION: 

When someone thinks of rape, the first thing that pops into their mind is to think of someone 

who is a stranger, a malicious person. Usually no one thinks of rape in the context of 

marriage. Even woman themselves find it difficult to believe that a husband can rape his 

wife. After all, how can a man be accused of rape if he is availing his conjugal rights? It is 

indicative that a woman has no right to her own body and her will is subject to that of her 

husband. Though martial rape is the most common and repugnant from of masochism in the 

society, it is well hidden behind the iron curtain of marriage. While the legal definition varies, 

marital rape can be defined as any unwanted intercourse or penetration (vaginal, anal, or oral) 

obtained by force, threat of force, or when wife is unable to consent. Despite the prevalence 

of marital rape, because of marital exemption this problem has received relatively little 

attention from social scientists, practitioners, the criminal justice system and larger society as 

a whole.  

The concept of martial exemption is actually a social view, which states that a husband 

cannot be charged with the rape of his wife. The U.S. and English law subscribe until the 20
th

 

century to the system Covertures, which was a doctrine whereby, upon marriage, a woman‟s 

legal rights and obligations were subsumed by those of her husband. An unmarried woman 

has the right to own property and make contracts in her own name but a married woman does 

not have that right. Covertures were enshrined in the common law of England for several 

centuries and throughout most of the 19
th

 century influencing some other common law 

jurisdiction.  

Marriage was understood as an institution where a husband had control over his wife‟s life, 

control over her sexuality was only a part of the greater control that he had in all other areas 

concerning her. A husband‟s control over his wife‟s body could also be seen in the way 

adultery between a wife and another man was constructed for example; in 1707 English Lord 

Chief Justice John Holt described the act of a man having sexual relations with another man‟s 

wife as “the highest invasion of property.” From this it is completely clear that wife is 
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regarded as a property of the husband and for this reason, in many cultures there was a 

conflation between the crimes of rape and adultery since both were seen as a violation of the 

rights of the husband.  

Rape as crime was constructed as a property crime against a father or husband not as a crime 

against the woman‟s right to self-determination.  

Approximations have quoted that every 6 hours, a young married woman is burnt or beaten to 

death, or driven to suicide from emotional abuse by her husband. The UN Population Fund 

states that more than 2/3rds of married women in India, aged between 15 to 49 have been 

beaten, raped or forced to provide sex. In 2005, 6787 cases were recorded of women 

murdered by their husband‟s or their husband‟s families. 56% of Indian women believed 

occasional wife-beating to be justified. 

The marital rape exemptions can be traced to statements by Sir Mathew Hale, Chief Justice in 

England, during the 1600‟s. He wrote “The husband cannot be guilty of rape committed by 

himself upon his lawful wife, for by their mutual matrimonial consent and contract, the wife 

hath given herself in kind unto the husband, whom she cannot retract.”  

Not surprisingly, thus, married women were never the subject of rape laws. Laws bestowed 

an absolute immunity on the husband in respect of his wife, solely on the basis of the marital 

relations. The revolution started with women activists in America raising their voices in the 

1970‟s for elimination of marital rape exemption clause and extension of guarantee of equal 

protection to women.  

In present day, studies indicate that between 10 and 14% of married women are raped by 

their husbands. The incidents of marital rape soars to 1/3
rd

 to ½ among clinical samples of 

battered women. Sexual assault by one‟s spouse accounts for approximately 25% of rapes 

committed. Women who became prime targets for marital rape are those who attempted to 

flee. Criminal charged of sexual assault may be triggered by other acts, which may include 

genital contact with the mouth or anus or the insertion of objects into the vagina or the anus, 

all without the consent of the victim. It is a conscious process of intimidation and assertion of 

the superiority of men over women. 

Section 375, the provision of rape in the Indian Penal Code, has echoing very archaic 

sentiments, mentioned as it‟s exception clause- “Sexual intercourse by man with his own 
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wife, the wife not being under 15 years of age, is not rape.” Section 376 of IPC provides 

punishment for rape. According to the section, the rapist should be punishment with 

imprisonment of either description for a term which shall not be less than 7 years but which 

may extent to life or for a term extending up to 10 years and shall also be liable to fine unless 

the woman raped is his own wife, and not under 12 years of age, in which case, he shall be 

punished with imprisonment of either description for a term which may extend to 2 years 

with fine or with both. 

This section in dealing with sexual assault in a very narrow purview lays down that, an 

offence of rape within marital bonds stand only if the wife be less than 12 years of age, if she 

be between 12 to 16 years, an offence is committed, however, less serious, attracting milder 

punishment. Once, the age crosses 16, there is no legal protection accorded to the wife, in 

direct contravention of human rights regulations. 

How can the same law provide for the legal age of consent for marriage to be in 18 while 

protecting from sexual abuse, only those up to the age of 16? Beyond the age of `16, there is 

no remedy the woman has.  

Legislators use results of research studies as an excuse against making marital rape an 

offence, which indicates that many survivors of marital rape, report flash back, sexual 

dysfunction, emotional pain, even years out of the violence and worse, they sometimes 

continue living with the abuser. For these reasons, even the latest report of the Law 

Commission has preferred to adhere to its earlier opinion of non-recognition of “rape within 

the bonds of marriage” as such a provision may amount top excessive interference with the 

marital relationship. 

The very definition of rape (section 375 of IPC) demands change. The narrow definition has 

been criticized by Indian and international women‟s and children organizations, who insist 

that including oral sex, sodomy and penetration by foreign objects within the meaning of rape 

would not have been inconsistent with nay constitutional provisions, natural justice  or 

equity. Even international law now says that rape may be accepted a s the “sexual 

penetration, not just penal penetration, but also threatening, forceful, coercive use of force 

against the victim, or the penetration by any object, however slight.” Article 2 of the 

Declaration of the Elimination of Violence against Women includes marital rape explicitly in 

the definition of violence against women. Emphasis on these provisions is not meant to 
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tantalize, but to give the victim and not the criminal, the benefit of doubt. 

Marital rape is illegal in 18 American States, 3 Australian States, New Zealand, Canada, 

Israel, France, Sweden, Denmark, Norway, Soviet Union, Poland and Czechoslovakia. Rape 

in any form is an act of utter humiliation, degradation and violation rather than an outdated 

concept of penile/vaginal penetration. Restricting an understanding of rape reaffirms the view 

that rapists treat rape as sex and not violence and hence, condone such behaviour. 

             

The importance of consent for every individual decision cannot be over emphasized. A 

woman can protect her right to life and liberty, but not her body, within her marriage, which 

is just ironical. Women so far have had recourse only to section 498-A of the IPC, dealing 

with cruelty, to protect themselves against “perverse sexual conduct by the husband”. But, 

where is the standard of measure or interpretation for the courts, of „perversion‟ or 

„unnatural‟, the definitions within intimate spousal relations? Is excessive demand for sex 

perverse? Isn‟t consent a sine qua non? Is marriage a license to rape? There is no answer, 

because the judiciary and the legislature have been silent. 

The 172nd Law Commission report had made the following recommendations for substantial 

change in the law with regard to rape. 

1. „Rape‟ should be replaced by the term „sexual assault‟. 

2. „Sexual intercourse as contained in section 375 of IPC should include all forms of 

penetration such as penile/vaginal, penile/oral, finger/vaginal, finger/anal and 

object/vaginal. 

3. In the light of Sakshi v. Union of India and Others [2004 (5) SCC 518], „sexual 

assault on any part of the body should be construed as rape. 

4. Rape laws should be made gender neutral as custodial rape of young boys has been 

neglected by law. 

5. A new offence, namely section 376E with the title „unlawful sexual conduct‟ should 

be created. 

6. Section 509 of the IPC was also sought to be amended, providing higher punishment 
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where the offence set out in the said section is committed with sexual intent. 

7. Marital rape: explanation (2) of section 375 of IPC should be deleted. Forced sexual 

intercourse by a husband with his wife should be treated equally as an offence just as 

any physical violence by a husband against the wife is treated as an offence. On the 

same reasoning, section 376 A was to be deleted. 

8. Under the Indian Evidence Act (IEA), when alleged that a victim consented to the 

sexual act and it is denied, the court shall presume it to be so. 

The much awaited Domestic Violence Act, 2005 (DVA) has also been a disappointment. It 

has provided civil remedies to what the provision of cruelty already gave criminal remedies, 

while keeping the status of the matter of marital rape in continuing disregard. Section 3 of the 

Domestic Violence Act, amongst other things in the definition of domestic violence, has 

included any act causing harm, injury, anything endangering health, life, etc., … mental, 

physical, or sexual. 

Section 122 of the Indian Evidence Act prevents communication during marriage from being 

disclosed in court except when one married partner is being persecuted for n offence against 

the other. Since, marital rape is not an offence, the evidence is inadmissible, although 

relevant, unless it is a prosecution for battery, or some related physical or mental abuse under 

the provision of cruelty. Setting out to prove the offence of marital rape in court, combining 

the provisions of the DVA and IPC will be a nearly impossible task. 

The trouble is, it has been accepted that a marital relationship is practically sacrosanct. Rather 

than, making the wife worship the husband‟s every whim, especially sexual, it is supposed to 

thrive n mutual respect and trust. It is much more traumatic being a victim of rape by 

someone known, a family member, and worse to have to cohabit with him. How can the law 

ignore such a huge violation of a fundamental right of freedom of any married woman, the 

right to her body, to protect her from any abuse? 

As a final piece of argument to show the pressing need for protection of woman, here are 

some effects a rape victim may have to live with,- 

 Physical injuries to vaginal and anal areas, lacerations, bruising. 
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 Anxiety, shock, depression and suicidal thoughts. 

 Gynecological effects including miscarriage, stillbirths, bladder infections, STDs and 

infertility. 

 Long drawn symptoms like insomnia, eating disorders, sexual dysfunction, and 

negative self image. 

Marriage does not thrive on sex and the fear of frivolous litigation should not stop protection 

from being offered to those caught in abusive traps, where they are denigrated to the status of 

chattel. Apart form judicial awakening; we primarily require generation of awareness. Men 

are the perpetrators of this crime. „Educating boys and men to view women as valuable 

partners in life, in the development of society and the attainment of peace are just as 

important as taking legal steps protect women‟s human rights‟, says the UN. Men have the 

social, economic, moral, political, religious and social responsibility to combat all forms of 

gender discrimination. 

In a country rife with misconceptions of rape, deeply ingrained cultural and religious 

stereotypes, and changing social values, globalization has to fast alter the letter of law. 

 

 

 

 


