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EDITORIAL NOTE 

 

LEXKHOJ is delighted to launch its second volume of the criminal law journal. Lexkhoj 

International Journal of Criminal Law is the leading quality journal for all those involved in 

criminal law. Drawing all aspects of the law together in one regular publication, it allows 

quick and easy monitoring of all key developments. Our purpose is to provide a journal that 

offers a multi-disciplinary analysis of issues concerning Criminal Law. The journal strive to 

combine academic excellence with professional relevance and a practical focus by publishing 

wide varieties of research papers, insightful reviews, essays and articles by students, 

established scholars and professionals as well as by both domestic and international authors. 

“An act is not guilty unless the mental state with which it is done is also guilty”. The crime is 

the combination of both Actus reusand Mens rea, and is a single unity. We live in a modern 

society which is subject to major changes that stem from, for instance, internationalization 

and technological development. In many aspects these changes also represent societal 

challenges that demand a rethinking of legal solutions. Our increased connectivity through 

internet has created new opportunities for criminals. Now the crime is not limited to the 

traditional ways. 

We hope that you find Volume III Issue I valuable, that you will help inform others about the 

journal and will consider submitting your own work. The papers will be selected by our 

editors who would rely upon the vibrant skills and knowledge immersed in the paper. We 

welcome your comments so that we may improve the journal in future volumes. 

Needless to say, any papers that you wish to submit, either individually or collaboratively, 

are much appreciated and will make a substantial contribution to the early development and 

success of the journal. Best wishes and thank you in advance for your contribution to the 

Lexkhoj international journal of criminal law. 
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IMPACT OF EMERGENCY ON FUNDAMENTAL RIGHTS. 

*
 Ankita soni   

Indore Institute Of Law  

 

ABSTRACT 

The constitution of India is unique in respect that it contains a complete scheme for speedy 

re-adjustment of the peace-time governmental machinery in moments of national peril. These 

provisions may appear to be particularly in a constitution which professes to be built upon an 

edifice of fundamental rights and democracy. But the provisions must be studied in the light 

of India’s past history; India had her in glorious days whenever the central power grew 

weak. It is far well that the constitution guards against the forces of disintegration. events 

may take place threatening the very existence of the state and if there are no safeguards 

against such eventualities the state together with all that is desired to remain basic and 

immutable, will be swept away. However, these emergency provisions have their impact on 

Fundamental Rights. This project deals with the impact of emergency provisions on 

Fundamental Rights with relevant case laws.  

INTRODUCTION 

When the constitution of India was under drafting process, the country was passing through a 

stressed period. Amidst partition of the country, communal riots and the problem concerning 

the merger of Princely states including Kashmir, the constitution-makers thought to endow 

the Central Government with the necessary authority, so that, in the hour of emergency when, 

the security and stability of the country and effective functioning of State Governments. 

Fundamental Rights are mentioned in part III of the constitution. They are part of those rights 

which are necessary for the survival of human being with dignity. One can approach courts in 

case of violation of these rights. These rights reflect a desire of the founding fathers of Indian 

Constitution to build a new social order. 

However these rights carry reasonable restrictions with them. Law do not provide any rights 

without reasonable restrictions. As mentioned in the constitution of India all the fundamental 

rights come with restrictions and conditions. Basically, Emergency enlarges the legislative 

power of the Union Parliament, up to that extent that it can make laws for the State and also 

modify provisions regarding revenue matters. As far as Fundamental Rights are concerned, 

during emergency, Article 19 is suspended during the continuance of proclamation power is 

vested in the President to suspend the right of individual to move to the courts in case of 

infringement of their Fundamental Rights except those under Article 20 and Article 21 under 

the constitution of India.  
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Under the President‟s rule the President is empowered with powers to suspend or dissolve the 

state legislative Assembly. The provisions made by the President in view of the rule are 

incidental consequential and must be necessary to give effect to objects of the proclamation. 

Article 357 provides the manner in which the legislative powers are exercised under the 

proclamation. 

1. 1
WHAT IS EMERGENCY PROVISION? 

Emergency provisions can be expressed as „a difficult situation arising due to conflict within 

the country or arising suddenly and demanding immediate action by public authorities under 

powers specially granted to them by the constitution  or otherwise to meet such exigencies‟. 

Dr. Ambedkar claimed that the Indian federation was unique in as much as in times of 

emergency it could convert itself into an entirely unitary state. So in case of emergency the 

President is empowered with the power of suspension of the legislative powers. 

The constitution of India is unique in respect that it contains complete scheme foe speedy re-

adjustments of the peace-time governmental machinery in moments of national perils. These 

provisions may appear to be particularly in a constitution which professes to be built upon an 

edifice of fundamental rights and democracy. The Indian system of government is of quasi-

judicial nature where resembling a federal government, powers are distributed between the 

centre and the state and similar to unitary form because of retention of powers to the Union 

during emergency. Here the state government relinquishes their rights to the central 

government to retain security and pursuit of public welfare. It was at the time when 

neighbouring country, China attacked the northern borders posing a threat to the security of 

India, when for the first time the Union assumed powers to handle such a situation. Since 

then the President was assigned with extraordinary powers to act in situations of Emergency. 

Part XVIII of the Constitution has made provision for three kinds of emergencies: 

 National Emergency 

 Emergency due to failure of constitutional machinery in states 

 Financial Emergencies 

  

1.1)
2
 National Emergency: If the president of the state is not satisfied with a grave                     

emergency exists whereby the security of India or any part is threatened whether by war or 

external aggression or an armed rebellion, then he may proclaim a state of national 

emergency for the whole of India or a part of India. 

Such a proclamation of emergency may be revoked by the president subsequently. 

                                                           
1
 https://www.legalbites.in/emergency-provisions/ last visited on 05/1/18 

2
 http://www.simplydecoded.com/2012/10/15/simple-explanation-of-national-emergency/ 
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The proclamation of emergency made under article 352 may be subjected to the judicial 

review and it is constitutionally can be questioned in a court of law on the grounds of mala 

fide. The proclamation made must be approved by both the houses of parliament within one 

month after the proclamation. The effect of the proclamation of emergency is the emergence 

of the full-fledged Unitary Government. 

Article 352 of the Indian Constitution states that,  

352. 
3
Proclamation of Emergency- (1) If the President is satisfied that a grave emergency      

exists whereby the security of India or of any part of the territory thereof is threatened, 

whether by war or external aggression or [armed rebellion,] he may, by Proclamation, make a 

declaration to that effect [in respect of the whole of India or of such part of the territory 

thereof as may be specified in the Proclamation]. 

[Explanation : A proclamation of emergency declaring that the security of India or any part of 

the territory thereof is threatened by war or by external aggression or by armed rebellion may 

be made before the actual occurrence of war of any such aggression or rebellion, If the 

President is satisfied that there is imminent danger thereof.] 

(2) A Proclamation issued under clause (I) may be or revoked by a subsequent proclamation 

(3) The President shall not issue a Proclamation under clause (I) or a Proclamation     varying 

such Proclamation unless the decision of the Union Cabinet (that is to say, the Council 

consisting of the Prime Minister and other Ministers of Cabinet rank under Article 75) that 

such a Proclamation may be issued has been communicated to him in writing     

(4) Every Proclamation issued under this article shall be laid before each House of Parliament 

and shall, except where it is a Proclamation revoking a previous Proclamation, cease to 

operate at the expiration of one month unless before the expiration of that period it has been 

approved by resolutions of both Houses of Parliament Provided that if any such Proclamation 

(not being a Proclamation revoking a previous Proclamation) is issued at a time when the 

House of the People has been dissolved, or place during the period of one month referred to 

in this clause, and if a resolution approving the Proclamation has been passed by the Council 

of States, but no resolution with respect to such Proclamation has been passed by the House 

of the People before the expiration of that period, the Proclamation shall cease to operate at 

the expiration of thirty days from the date on which the House of the People first sits after its 

reconstitution, unless before the expiration of the said period of thirty days a resolution 

approving the Proclamation has been also passed by the House of the People 

(5) A Proclamation so approved shall, unless revoked, cease to operate on the expiration of a 

period of six months from the date of the passing of the second of the resolutions approving 

the proclamation under clause ( 4 ); Provided that if and so often as a resolution approving 

the continuance in force of such a Proclamation is passed by both Houses of Parliament the 

Proclamation shall, unless revoked, continue in force for a further period of six months from 

the date on which it would otherwise have ceased of operate under this clause Provided 

                                                           
3
 https://indiankanoon.org/doc/1018568/ last visited on 5/1/18 

https://indiankanoon.org/doc/978335/
https://indiankanoon.org/doc/1276323/
https://indiankanoon.org/doc/1596486/
https://indiankanoon.org/doc/1937609/
https://indiankanoon.org/doc/1018568/


7 
 

further that if the dissolution of the House of the People takes place during any such period of 

six months an a resolution approving the continuance in force of such Proclamation has been 

passed by the House of the People during the said period, the Proclamation shall cease to 

operate at the expiration of thirty days from the date on which the House of the People first 

sits after its reconstitution unless before the expiration of the said period of thirty days, a 

resolution approving the continuance in force of the proclamation has been also passed by the 

House of the People. 

(6) For the purpose of clause (4) and (5), a resolution may be passed by either House of 

Parliament only by a majority of the total membership of that House and by a majority of not 

less than two thirds of the members of that House present and voting. 

(7) Notwithstanding anything contained in the foregoing clauses, the President shall revoke a 

Proclamation issued under clause (l) or a Proclamation varying such Proclamation if the 

House of the People passes a resolution disapproving, or, as the case may be, disapproving 

the continuance in force of, such Proclamation. 

(8) Where a notice in writing signed by not less than one tenth of the total number of 

members of the House of the People has been given of, their intention to move a resolution 

for disapproving, or, as the case may be, for disapproving the continuance in force of, a 

Proclamation issued under clause (l) or a Proclamation varying such Proclamation. 

 (a)to the Speaker, if the House is in session; or 

 (b)to the President, if the House is not in session, a special sitting of the  

House shall be held within fourteen days from the date on which such notice is received by 

the Speaker, or as the case may be, by the President, for the purpose of considering such 

resolution. 

(9) The power conferred on the President by this article shall include the power to issue 

different Proclamations on different grounds, being war or external aggression or armed 

rebellion or imminent danger of war or external aggression or armed rebellion, whether or not 

here is a Proclamation already issued by the President under clause (l) and such Proclamation 

is in operation. 

4
BASE OF PROCLAMATION OF EMERGENCY: 

National Emergency’ is imposed due to war, external aggression or armed rebellion i.e. when 

there is a threat to the security of the country or any territory thereof. The president shall not 

issue a proclamation unless a decision of the union cabinet that such a proclamation may be 

issued (or varied), has been communicated to him in writing. Such a proclamation may be 

made even before the actual war, external aggression or rebellion if the president is satisfied 

that there is imminent danger thereof. The provisions of article 352 were made more stringent 

by the constitution 44th amendment act, 1978. To prevent the misuse of emergency 

                                                           
4
 https://www.legalbites.in/emergency-provisions/  last visited on 6/1/18 

https://indiankanoon.org/doc/1456127/
https://indiankanoon.org/doc/1057843/
https://indiankanoon.org/doc/894627/
https://indiankanoon.org/doc/1054978/
https://indiankanoon.org/doc/1843728/
https://indiankanoon.org/doc/1742956/
https://www.legalbites.in/emergency-provisions/
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provisions, the words „armed rebellion‟ were substituted for „internal disturbance‟. The 

expression “internal disturbance” was found to be too vague and wide; it may cover a minor 

disturbance of law and order or even a political agitation. it gave wide discretion to the 

executive to declare emergency even on flimsy grounds. for instance, in 1975, the emergency 

was declared on the ground of internal disturbance by the then prime minister Indira Gandhi 

because the opposition parties had given a call to launch a movement with a view to 

compelling her to resign from her post as her election to the Lok Sabha was declared void by 

the Allahabad high court. Thus, after the 44th amendment, „internal disturbance not 

amounting to armed rebellion‟ would not be a ground for the issue of a proclamation of 

emergency. This change has restricted the scope of what may be known as „internal 

emergency.‟ It may also be noted that the president shall declare emergency only on the 

„written advice‟ of the cabinet and not merely on the advice of prime minister as was done by 

the Prime Minister Indira Gandhi in 1975. She had advised the president to proclaim 

emergency without consulting her cabinet. The cabinet was simply informed about the 

proclamation of emergency. Thus, clause (3) was added to article 352 by the 44th amendment 

to prevent the recurrence of such a situation in future. There have been three proclamations of 

national emergency in India – in 1962 at the time of Chinese aggression, in 1971 in the wake 

of war with Pakistan and in June 1975 on grounds of internal disturbance. 

5
PROCLAMATION’S APPROVAL AND DURATION: 

Every proclamation is required to be laid before each house of the parliament, and is to cease 

to operate at the expiration of 1 month (before 44th amendment, it was two months, without 

the approval of both houses of parliament) from the date of its issue unless in the meantime it 

has been approved by resolutions of both the houses. However, once approved by parliament, 

the proclamation may continue for 6 months at a time unless revoked by the president earlier. 

Resolutions approving the proclamation or its continuance have to be passed by both house of 

parliament by a majority of the total membership and not less than 2/3rd of those present and 

voting. Provided that if and so often as a resolution approving the continuance in force of 

such a proclamation is passed by both houses of parliament the proclamation shall, unless 

revoked, continue in force for a further period of six months from the date on which it would 

otherwise have ceased to operate under this clause. 

6
REVOCATION OF PROCLAMATION: 

Prior to 44th amendment, a proclamation of emergency once approved by both houses of 

parliament could be revoked by the president by making a fresh proclamation. Thus, the 

executive was the sole judge to decide as to when the proclamation should be revoked. In 

other words, once approved by parliament, emergency could remain in force indefinitely i.e. 

so long as the executive wanted it to continue. There was no provision for periodical review 

by parliament every six months. Now, after the 44th amendment, firstly, a proclamation may 

                                                           
5
 https://www.legalbites.in/emergency-provisions/ 

 
6
 http://www.legalservicesindia.com/article/article/position-of-fundamental-rights-during-emergency-589-

1.html last visited on 5/1/18 

https://www.legalbites.in/emergency-provisions/
http://www.legalservicesindia.com/article/article/position-of-fundamental-rights-during-emergency-589-1.html
http://www.legalservicesindia.com/article/article/position-of-fundamental-rights-during-emergency-589-1.html
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be revoked by the president by making a subsequent proclamation. Secondly, the 44th 

amendment requires a periodical review, every six months, of the proclamation by both 

houses of parliament. thirdly, the president shall revoke the proclamation of emergency, if the 

Lok Sabha passes a resolution disapproving the proclamation (or varying it) or its 

continuance in force; for this, a notice in writing signed by not less than one-tenth of the total 

number of members of the Lok Sabha is needed. 

Judicial review of proclamation: – A view was prevalent that the question whether 

emergency exists is essentially a political question entrusted by the constitution to the union 

executive and therefore not justiciable before the court.  

However, in Minerva Mills Ltd. verses UOI, it was held that there is no bar to judicial 

review of the validity of a proclamation of emergency issued by the president under article. 

352. Merely because a question has a political complexion, it is no ground why the court 

should shrink from performing its duty under the constitution if it raises an issue of 

constitutional determination. The court‟s power, however, is limited only to examining 

whether the limitations conferred by the constitution have been observed or not. the court 

cannot go into question of adequacy of the facts and circumstances on which the president‟s 

satisfaction is based unless it can be shown that there is no satisfaction of the president at all 

(in that case the exercise of the power would be constitutionally invalid). Where at all, the 

satisfaction is absurd or perverse or mala fide or based on wholly extraneous and irrelevant 

grounds, it would be no satisfaction at all and it would be liable to be challenged before a 

court of law. 

7
1.2) State Emergency: Article 356 provides that if the President, on receipt of a report from 

the Government of a state or otherwise, is satisfied that a situation has arisen in which the 

Government of the State cannot be carried on by the provisions of the Constitution the 

President may issue a proclamation. By that proclamation, the president may assume to 

himself all or any of the powers vested in the Governor and may declare that the powers of 

the legislature of the State shall be exercisable by the Parliament. The proclamation issued 

under Article 356 must be laid before each House of the Parliament. If the proclamation is 

not approved by both Houses, it will expire in two months. The Proclamation is thus 

approved by Parliament (by simple majority) shall be in operation for six months. However, 

it may be revoked in between or extended further by the Parliament. 

Article 356 of The Indian Constitution states that, 

356. Provisions in case of failure of constitutional machinery in State: 

(1)If the President, on receipt of report from the Governor of the State or otherwise, is 

satisfied that a situation has arisen in which the government of the State cannot be carried on 

in accordance with he provisions of this Constitution, the President may be Proclamation 

                                                           
7
 http://www.minecraftforum.net/  last visited on 6/1/18 

https://indiankanoon.org/doc/1807986/
http://www.minecraftforum.net/
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(a)assume to himself all or any of the functions of the Government of the State and all or any 

of the powers vested in or exercisable by the Governor or any body or authority in the State 

other than the Legislature of the State; 

(b)declare that the powers of the Legislature of the State shall be exercisable by or under the 

authority of Parliament; 

(c)make such incidental and consequential provisions as appear to the president to be 

necessary or desirable for giving effect to the objects of the Proclamation, including 

provisions for suspending in whole or in part the operation of any provisions of this 

constitution relating to anybody or authority in the State Provided that nothing in this clause 

shall authorise the President to assume to himself any of the powers vested in or exercisable 

by a High Court, or to suspend in whole or in part the operation of any provision of this 

Constitution relating to High Courts 

(2)Any such Proclamation may be revoked or varied by a subsequent Proclamation 

(3)Every Proclamation issued under this article except where it is a Proclamation revoking a 

previous Proclamation, cease to operate at the expiration of two months unless before the 

expiration of that period it has been approved by resolutions of both Houses of Parliament 

Provided that if any such Proclamation (not being a Proclamation revoking a previous 

Proclamation) is issued at a time when the House of the People is dissolved or the dissolution 

of the House of the People takes place during the period of two months referred to in this 

clause, and if a resolution approving the Proclamation has been passed by the Council of 

States, but no resolution with respect to such Proclamation has been passed by the House of 

the People before the expiration of that period, the Proclamation Shall cease to operate at the 

expiration of thirty days from the date on which the House of the People first sits after its 

reconstitution unless before the expiration of the said period of thirty days a resolution 

approving the Proclamation has been also passed by the House of the People 

(4)A Proclamation so approved shall, unless revoked, cease to operate on the expiration of a 

period of six months from the date of issue of the Proclamation: Provided that if and so often 

as a resolution approving the continuance in force of such a Proclamation is passed by both 

Houses of Parliament, the Proclamation shall, unless revoked, continue in force for a further 

period of six months from the date on which under this clause it would otherwise have ceased 

to operating, but no such Proclamation shall in any case remain in force for more than three 

years: Provided further that if the dissolution of the House of the People takes place during 

any such period of six months and a resolution approving the continuance in force of such 

Proclamation has been passed by the Council of States, but no resolution with respect to the 

continuance in force of such Proclamation has been passed by the House of the People during 

the said period, the Proclamation shall cease to operate at the expiration of thirty days from 

the date on which the House of the People first sits after its reconstitution unless before the 

expiration of the said period of thirty days a resolution approving the continuance in force of 

the Proclamation has been also passed by the House of the People 

(5) Notwithstanding anything contained in clause (4), a 

https://indiankanoon.org/doc/1330132/
https://indiankanoon.org/doc/526520/
https://indiankanoon.org/doc/644113/
https://indiankanoon.org/doc/881933/
https://indiankanoon.org/doc/1133729/
https://indiankanoon.org/doc/1494036/
https://indiankanoon.org/doc/1243357/
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resolution with respect to the continuance in force of a Proclamation approved under clause 

(3) for any period beyond the expiration of one year from the date of issue of such 

proclamation shall not be passed by either House of Parliament unless 

(a) a Proclamation of Emergency is in operation, in the whole of India or, as the case may be, 

in the whole or any part of the State, at the time of the passing of such resolution, and 

(b) the Election Commission certifies that the continuance in force of the Proclamation 

approved under clause (3) during the period specified in such resolution is necessary on 

account of difficulties in holding general elections to the Legislative Assembly of the State 

concerned: Provided that in the case of the Proclamation issued under clause (1) on the 6th 

day of October, 1985 with respect to the State of Punjab, the reference in this clause to any 

period beyond the expiration of two years. 

DURATION OF PROCLAMATION OF ARTICLE 356: 

Article 356(3) provides that a proclamation relating to state emergency shall be laid before 

each house of parliament and unless both houses approve it by a resolution, it shall cease to 

have effect (except the one which revokes the earlier one) at the expiration of two 

months, unless in the meantime, it has been approved by resolutions of both houses of 

parliament. If approved, it will be valid for six months. 

however, proviso to clause (3) provides that if any such proclamation is issued at the time 

when Lok Sabha is dissolved or the dissolution takes place during the period of two months 

and the proclamation is passed by the Rajya Sabha but not by the Lok Sabha, it shall cease to 

operate at the expiry of 30 days from the date on which the new Lok Sabha meets, unless 

before the expiry of 30 days it has also been passed by the Lok Sabha. 

Article 356(4) provides that the duration of proclamation can be extended by 6 months each 

time by both houses of parliament passing resolutions approving its continuance. the proviso 

to clause (4) lays down that the maximum period for which a proclamation can remain in 

operation is 3 years from the date it is issued under article 356(1). Thereafter, the president‟s 

rule must come to an end and the normal constitutional machinery to be restored in the state. 

Article 356(5) [inserted by 44th amendment], however, lays down that beyond 1 year a 

proclamation can be continued only if emergency under article. 352 were in operation in the 

whole of India or in the whole or any part of the concerned state, and the election commission 

certifies that it is not possible to hold elections to the state legislature. This provision has put 

a restraint on the power of parliament to extend a proclamation; it can be extended beyond 

one year only if special circumstances exist. 

It may be noted that in Punjab, the president‟s rule was imposed for 5 years but for this the 

constitution was amended several times. 

 

https://indiankanoon.org/doc/642128/
https://indiankanoon.org/doc/197419/
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8
REVOCATION OF PROCLAMATION ARTICLE 356: 

A proclamation issued under article 356(1) expires: 

(1) After two months of its making, if it is not presented for approval before both houses of 

parliament. 

(2) Even before two months, if the proclamation on presentation to the houses of parliament, 

fail to get approval from any house. 

(3) after 6 months from the date of proclamation, in case no further resolution is passed by 

the houses of parliament after the passage of the initial resolution approving the said 

proclamation. 

(4) After the expiry of 6 months from the passage of the last resolution of approval passed by 

parliament subject to an overall maximum limit of 3 years from the date of proclamation. 

Continuance of the proclamation beyond one year is subject to special circumstances. 

(5) The date on which the president issues a proclamation of revocation. 

When a proclamation is made under article 356(1), the powers of the state legislature are to 

be exercised by parliament. Parliament can confer on the president the power to make laws 

for the states. Parliament may also authorize the president to delegate such powers to any 

other authority as specified by him subject to such conditions as he may impose [article 

357(1)(a)]. The president may authorize (when the Lok Sabha is not in session), expenditure 

from the state consolidated fund pending its sanction by parliament [article. 357(9c)]. A law 

made under these provisions by parliament or the president, or the authority in which the 

power to make laws is vested under article 357(1) (a), may confer powers and impose duties 

upon the union officers or authorities [article 357(1) (b)]. Such a law continues to have effect, 

to the extent it could not have been made but for the issue of the proclamation under article 

356(1), even after the proclamation ceases. Such a law may, however, be altered, repealed or 

amended by the state legislature [article 357(2)]. Thus, the life of a law made by parliament/ 

president during the operation of article 356 proclamations is not co-terminus with the 

subsistence of the proclamation. The law does not come to an end automatically as soon as 

the proclamation is revoked (though the power of the union to make laws for the state 

concerned on the subject within the state list ceases). An action by the state legislature is 

necessary to change these laws. 

Article 357 of the Indian Constitution States that: 

357. Exercise of legislative powers under Proclamation issued under Article 356 

(1)Whereby a Proclamation issued under clause ( 1 ) of Article 356, it has been declared that 

the powers of the Legislature of the State shall be exercisable by or under the authority of 

Parliament, it shall be competent 

                                                           
8
 https://en.wikipedia.org/wiki/State_of_Emergency_in_India  last visited on 6/1/18 

https://indiankanoon.org/doc/741845/
https://en.wikipedia.org/wiki/State_of_Emergency_in_India
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(a)for Parliament to confer on the President the power of the Legislature of the State to make 

laws, and to authorise the President to delegate, subject to such conditions as he may think fit 

to impose, the power so conferred to any other authority to be specified by him in that behalf; 

(b)for Parliament, or for the President or other authority in whom such power to make laws is 

vested under sub clause (a), to make laws conferring powers and imposing duties, or 

authorising the conferring of powers and the imposition of duties, upon the Union or officers 

and authorities thereof; 

(c)for the President to authorise when the House of the People is not in session expenditure 

from the Consolidated Fund of the State pending the sanction of such expenditure by 

Parliament 

(2) Any law made in exercise of the power of the Legislature of the State by Parliament or the 

President or other authority referred to in sub clause (a) of clause (1) which Parliament or the 

President or such other authority would not, but for the issue of a Proclamation under Article 

356, have been competent to make shall, after the Proclamation has ceased to operate, 

continue in force until altered or repealed or amended by a competent Legislature or other 

authority. 

1.3) 
9
Financial Emergency: 

The president is authorized by article 360 to declare by a proclamation financial emergency if 

he is satisfied that the financial stability or credit of India or any part of its territory is 

threatened. It has to be laid before both houses of parliament and ceases to operate at the 

expiration of two months unless meanwhile approved by the resolutions of the two houses. 

Once approved by parliament, unlike proclamations under article 352, it may continue 

indefinitely until revoked or varied. 

During the operation of financial emergency, the executive authority of the union extends to 

the giving of directions to any state to observe certain specified canons or financial propriety 

and such other direction that the president may find necessary or adequate. These directions 

may include reduction of salaries or allowances of all those serving a state and reserving for 

the president‟s consideration all money bills and other bills under art. 207 after these are 

passed by the state legislatures. The president may also direct reduction in salaries, etc. of all 

those serving in connection with the affairs of union including judges of the Supreme Court 

and the high courts. Thus far, there has been no occasion for the promulgation of financial 

emergency in India. 

2. 10
WHAT ARE FUNDAMENTAL RIGHTS? 

                                                           
9
 https://www.legalbites.in/emergency-provisions/  

 
10

 https://edugeneral.org/blog/polity/fundamental-rights-articles-14-18-19-22-23-24-25-28-29-30-32/ 
 

https://indiankanoon.org/doc/371725/
https://indiankanoon.org/doc/260079/
https://indiankanoon.org/doc/1497987/
https://indiankanoon.org/doc/545288/
https://www.legalbites.in/emergency-provisions/
https://edugeneral.org/blog/polity/fundamental-rights-articles-14-18-19-22-23-24-25-28-29-30-32/


14 
 

Part-III of the Indian constitution from article 12 to 32, contains fundamental rights. Part-III 

of the Indian constitution is called corner stone of the constitution and together with part-4 

(directive principles and state policy) constitutes the conscience of the Constitution. This 

chapter of the Constitution has been described as the Magna Carta of India. 

Fundamental Rights are individual rights that are enforced against the arbitrary invasion by 

the state except, in the case of Article 15(2), Article 17, Article 18(3-4), Article 23 and 

Article 24 where these can be enforced against private individuals also. 

Fundamental Rights not absolute rights and Parliament could put reasonable restriction. The 

grounds for the restriction may be the advancement of SCs, STs, OBCs, women, and 

children; general public order; decency, morality, sovereignty & integrity of India; security of 

the state, friendly relations with foreign states, etc. 

According to Article 12, ‘the state’ includes the: 

 Government and Parliament of India. 

 Government and Legislature of States. 

All local or state authorities such as municipalities, panchayats, district boards, improvement 

trusts etc. within the territory of India or under the control of Government of India. 

The Fundamental Rights are defined as the basic human rights of all citizens. These rights, 

defined in Part III of the Constitution, apply irrespective of race, place of birth, religion, 

caste, creed or sex. Fundamental Rights may well be called the soul of our Constitution. 

These are the very basic rights that are universally recognized as fundamental to human 

existence and indispensable for human development. It guarantees civil liberties such that all 

Indians can lead their lives in peace and harmony as citizens of India. They include individual 

rights common to most liberal democracies, such as equality before the law, freedom of 

speech and expression, freedom of association and peaceful assembly, freedom of religion, 

and the right to constitutional remedies for the protection of civil right. 

The Constitution guarantees six fundamental rights to Indian citizens as follows: 

I. . Right to Equality  (Articles 14 - 18): 

Equality implies provision for equal opportunities persons for their self-development without 

any distinction of religion, caste, sex, wealth or status. The Right to Equality has been 

guaranteed by the Indian Constitution in Articles 14-18. 

 Article 14 - Art. 14 of the Indian Constitution say, “The State shall not deny to any 

person equality before the law or equal protection of the laws within the territory of 

India”. All are equal before the law. That means, no one can claim any special 

privilege. Nobody is above the law of the land. 

 Article 15 - Prohibition of discrimination on grounds only of religion, race, caste, sex 

or place of birth. 

 Article 16 - Article 16 of Indian Constitution ensures equality of opportunity for all 



15 
 

citizens in public employment. It is further provided that in case of public 

employment the State cannot make any discrimination on grounds only of religion, 

race, sex, descent, place of birth or residence 

 Article 17- Article 17 of Indian Constitution declares the abolition of un-touch-ability 

and prohibit its practice in any form. The enforcement men disability arising out of 

„Un-touch-ability‟ shall be an offence punishable in accordance with law . 

 Article 18 - Article 18 of Constitution of India prevents the State from conferring of 

title. Besides, no Indian citizen shall accept any title from any foreign state. This is 

considered to be an important step towards the establishment of social equality in 

India. 

II. Right to Freedom (Articles 19 - 22):  

 Right to freedom of Speech and Expression. 

 Right to freedom of peaceful Assembly with out arms. 

 Right to form associations or Unions. 

 Right to Move freely throughout the territory of India. 

 Right to Residence and settle in any part of the Country. 

 Right to practice any Profession or carry any Trade, occupations. 

III. Right against Exploitation (Articles 23 - 24): 

 Article 23 - Article 23 of Indian Constitution declares Prohibition of traffic in human 

beings and forced labour. 

 Article 24 - Article 24 of Indian Constitution states that the employment of children 

under the age of 14 years in factories or mines, are punishable offences. 

IV. Rights to freedom of Religion (Articles 25 - 28): 

 Article 25 - Article 25 of Indian Constitution clearly enumerates Particulars of 

freedom of conscience and free profession, practice and propagation of religion. 

 Article 26 - Article 26 of Indian Constitution specifies the freedom to manage 

religious affairs. 

 Article 27 - Article 27 of Indian Constitution states the Freedom as to payment of 

taxes for promotion of any particular religion. 

 Article 28 - Article 28 of Indian Constitution includes freedom as to attendance at 

religious instruction or religious worship in certain education institutions. 

Exception - Except when it is in the interest of public order, morality, health or other 

conditions, everybody has the right to profess, practice and propagate his religion freely. 

V. Cultural and Educational Rights (Articles 29 - 30): 

The Constitution provides that every community can run its own institutions to preserve its 

own culture and language. The minorities are also given the right to establish and administer 

educational institutions of their own. 

 Article 29 - Protection of interests of minorities. 

 Article 30 - Right of minorities to establish and administer educational institutions 

 Article 31- Omitted by the 44th Amendment Act 
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VI. Right to constitutional Remedies (Articles 32 - 35): 

 Article 32 - When a citizen finds that any of his fundamental rights has been 

encroached upon, he can move the Supreme Court, which has been empowered to 

safeguard the fundamental rights of a citizen.  This right has been called Soul and 

heart of the Constitution by BR Ambedkar. 

Forms of Writ check - 

The Supreme Court under article 32 and the High Court 226 can issue the writs of habeas 

corpus, mandamus, prohibition, and quo-warranto. 

 Habeas Corpus- It is a Latin word means “To have a body of”. It is an order issued 

by the Court to a person who has detained another person to produce the body of the 

latter before it. 

 Mandamus - It literally means “We Command.” A mandamus is an order from a 

court to an inferior government official ordering the government official to properly 

fulfil their official duties or correct an abuse of discretion. 

 Prohibition - Means “to forbid.” It is issued by the higher court to lower court to 

prevent the latter exceeding its jurisdiction or usurping a jurisdiction that it does not 

posses. 

 Quo- Warranto - It means “By What Authority.” It is issued by the court to enquire 

into the legality of claim of a person to a public office. 

3. 11
FUNDAMENTAL RIGHTS and EMERGENCY PROVISIONS 

War Emergency 

 

If the president is satisfied that a grave emergency exists whereby the security of India 

or any part of its territory is threatened by war, external aggression or armed rebellion, 

he may proclaim a state of emergency under Article 352. 

 

Constitutional Emergency in the States 

 

If the President is satisfied on receipt of a report from the Governor or otherwise that 

a situation has arisen in which the Government of a Sate cannot be carried on in 

accordance with eh provisions of the Constitution, he is empowered to proclaim an 

emergency under Articles 356 

 

Suspension of Fundamental Right 

 

During the period of emergency, as declared under the either of the two categories 

discussed above, the State is empowered to suspend the Fundamental Rights 

guaranteed under Article 19 of the Constitution. The term 'State' is used here in the 
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same sense in which it has been used in the Chapter on Fundamental Rights. It means 

that the power to suspend the operation of these Fundamental Rights is vested not 

only in Parliament but also in the Union Executive and even in subordinate authority.  

 

But Article 20 and Article 21 cannot be suspended in any case 

 

“Suspension of fundamental rights during emergency is a matter of debate and conflicts of 

opinion. It would be a mistake to treat human rights as though there were a trade-off to be 

made between human rights and goals such a security and development. . . . Strategies based 

on the protection of human rights are vital both for our moral standing and the practical 

effectiveness of our actions” - Kofi Annan 

 

Fundamental rights are moral rights which have been made legal by the Constitution. These 

constitutional rights which are „fundamental‟ in character represent rights in the „strong 

sense‟. They are distinct from ordinary legal and constitutional rights because they may not 

be restricted on ground of general utility. The very essence of these rights is that they are 

guaranteed even if the majority would be worse off in doing so, that fundamental rights are 

necessary to protect the dignity of an individual. Invasion of these rights is a very serious 

matter and it means treating a man as less than a man. This is grave injustice and it is worth 

paying the incremental cost in social policy or efficiency that is necessary to prevent it. 

 

After so many conflicts, the question arises on the absoluteness of Fundamental Rights. But 

when we search answer for this very question, as per my opinion, fundamental rights are not 

absolute in nature. The government may impose restrictions on three grounds. The 

government might show that the values protected by the original right are not really at stake 

in the marginal case or at stake only in some attenuated form. 

Alternatively if it may show that if the right is defined to include the marginal case, then 

some competing right, in the strong sense, would be abridged. This is the principle of 

competing rights of other members of society as individuals. Making this „rights‟ choice and 

protecting the more important at the cost of the less important, does not weaken the notion of 

rights. Hence the government may limit rights if it believes that a competing right is more 

important. The third possibility is if it may show that if the right were so defined then the cost 

to society would not be simply incremental but would be of a degree far beyond the cost paid 

to grant the original right, a degree great enough to justify whatever assault on dignity of the 

individual it may result in. 

            The Habeas Corpus Case: 

             The most controversial use of emergency power in the history of India has been   

between 1975 and 1977. The experience of this state of emergency exposed the weaknesses 

and inadequacies of safeguards on use of crisis power by the government. Though restrictions 

were imposed on various rights in this period, the most serious infringement was of personal       

http://www.legalserviceindia.com/constitution/const_home.htm
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liberty, which is the focus on the next section. 

The President issued orders under the Constitution of India, Article 359(1) suspending the        

right of any person to move any court for enforcement of fundamental rights under Article 

14, 21 and 22 and 19 for the duration of the emergency. Following this declaration hundreds 

of persons were arrested and detained all over the country under the swoop of the 

Maintenance of Internal Security Act, 1971. 

 

4. 12
IMPACT OF EMERGENCY PROVISIONS ON FUNDAMENTAL RIGHTS:- 

 

 

4.1) 
13

Effect of National Emergency on FUNDAMENTAL RIGHTS: As soon as 

the emergency is proclaimed on the ground of war or external aggression, all the 

freedoms guaranteed by article 19 are automatically suspended. Article 358 makes it 

clear that in the case of proclamation under article. 352, article. 19 shall not restrict 

the power of the state to make any law or to take any executive action abridging or 

taking away the fundamental rights guaranteed by art. 19. But, any law so made shall, 

to the extent of the incompetency, cease to have effect as soon as the proclamation 

ceases to operate. However, things done or omitted to be done during emergency 

cannot be challenged even after the emergency was over on the ground of the 

concerned emergency law had violated article 19. It may be noted that 44th 

amendment excluded the ground of „armed rebellion‟; thus, if emergency is declared 

on this ground, freedoms guaranteed by art. 19 cannot be suspended. Further, the 

amendment made it clear that article 358 will only protect ‟emergency laws‟ from 

being challenged in a court of law and no other laws which are not related to the 

emergency. Prior to this, the validity of even other laws, which were not related to 

emergency, could not be challenged under article 358.  

The main difference between article 358 and article 359 is that fundamental rights are 

automatically suspended during emergency (article. 358), while under article. 359 it is 

president who gives the order. However, every order made under clause (1) shall, as 

soon may be after it is made, be laid before each house of parliament. Further, under 

article. 359, the fundamental rights are not suspended, it is the right to seek remedy 

that is suspended.  

The constitution (38th amendment) act, 1975, added a new clause (1-a) in art. 359 

which provide that while an order under article. 359(1) is in operation, nothing in part 

3 shall restrict the power of the state to make any law or to take any executive action. 

But, any law so made shall, to the extent of the incompetency, cease to have effect as 

soon as the proclamation ceases to operate (except as respects things done or omitted 
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to be done before the law so ceases to have effect). The 44th amendment, besides 

saving articles 20 and 21 from the purview of emergency also provides that those laws 

that are not related to the emergency can be challenged in a court even during the 

emergency.  

The proclamation of emergency does not invalidate a law which was valid before the 

proclamation.  

In the case 
14

Makhan Singh v. State of Punjab emergency was declared on an 

earlier    occasion during Indo-China war. The person who has been detained under 

the Defence of India rules had no right to move the court for the enforcement of Art 

14, 21 and 22 of the Constitution of India and the right was suspended under Art 359 

of the Constitution of India. The suspension was partial. The rights were suspended 

for legally detained person and not for the persons who have been detained illegally. 

It was for the first time during emergency imposed on 26th June, 1975 that Article 14, 

19, 21 and 22 of the Constitution of India were suspended without any reference to 

any law. The Supreme Court said that a citizen would not be deprived to move the 

court for a writ of habeas corpus of the detention is mala fide.  

The most significant effect is that the federal form of the Constitution changes into u 

nitary. The authority of the Centre increases and the Parliament assumes the power to 

make laws for the entire country or any part thereof, even in respect of subjects 

mentioned in the State List. The President of India can issue directions to the states as 

to the manner in which the executive power of the states is to be exercised. 

During period, the Lok Sabha can extend tenure by a period of 1 year at a time. But the same 

can‟t be extended beyond 6 months after the proclamation ceases to operate. The tenure of 

State Assemblies can also be extended in the same manner. During emergency, the President 

is empowered to modify the provisions regarding distribution of revenues between the Union 

and the States. The Fundamental Rights under Article 19 are automatically suspended and 

this suspension continues till the end of the emergency. But according to 44
th

 Amendment, 

Freedoms listed in Article 19 can be suspended only in case of proclamation on the ground of 

war or external aggression. From the above discussion, it becomes quite clear that emergency 

not only suspends the autonomy of the States but also converts the federal structure of India 

into a unitary one. Still it is considered necessary as it equips the Union Government with 

vast powers to cope up with the abnormal situations. 

In the case Ram Manohor Lohia v. State of Bihar the Supreme Court said that the right of a 

person to move a court is not suspended when he has been detained in violation of the 

mandatory provision of the Defence of India act. The order of the president did not form a bar 

to all applications for the release for the detention under the act. 
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In the case 
15

Ghulam Sarwar v. Union of India it was held that Presidents order which has 

been issued under Art. 359 (1) of the Constitution of India cannot be challenged as being 

discriminatory.  

In the case 
16

ADM Jabalpur v. Shiv Kant Shukla, right to move the court to enforce Article 

21 of the Constitution of India was suspended under Article 359 of the Constitution of India 

during internal emergency (1975-1977). In this case the Presidents order was the one issued 

during emergency declaring that the right of any person to move the court for any 

enforcement of the right given by Art. 14, 21 and 22 of the Constitution of India and all 

proceeding pending in any court for the enforcement of the rights shall remain suspended for 

the period during the period of emergency.  

Supreme Court said in the view of the presidential order dated June 27th, 1975 no person has 

any locus standi to move any writ petition under article 226 before a high court for habeas 

corpus or any other writ or order or direction to challenge the legality of an order of detention 

on the ground that the order is not under or in compliance with the Act or the 44th 

Amendment of the constitution brought several changes. Under Article 352 of the 

Constitution of India which used to get suspended by the proclamation of emergency will not 

get suspended if the ground of emergency is only armed rebellion and not war or external 

aggression.  

Right to life and personal liberty under Art 20 and 21 of the Constitution of India cannot be 

suspended during emergency. It was also said that the Cabinet must communicate the 

decision of proclamation of emergency in writing. The proclamation of emergency must be 

approved by the houses within one month and to continue the emergency it must be re 

approved by the houses every six months. The emergency can be revoked by the houses by 

passing a resolution by the 1/10 member of a house. The term of the Lok Sabha was reversed 

back from 6 years to 5 years.  

In the case of 
17

M M Pathak vs Union of India a settlement between LIC and its employees 

was made to pay cash bonus to the employees. But during 1977 the LIC Act, 1976 passed by 

the parliament during emergency has made the settlement ineffective. The employees who 

could not get their cash bonuses challenged the validity of the act.  The Supreme Court held 

that the rights guaranteed to the citizens under Art 14 to 19 of the Constitution of India are 

not suspended during emergency but their operation is suspended. As soon as the emergency 

is over, the rights can be enforced. The employees will get their bonuses when the emergency 

will get over and their rights can be enforced.  The law which is not related to emergency can 

be challenged in the court during emergency.    
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CONCLUSION: 

 

The history of Indian constitution with respect to fundamental rights and their stability with 

emergency provisions is full of vagueness and ambiguity. From the very beginning of “the 

case of habeas corpus” and Makhan Singh to the landmark case of S.R. Bommai, the 

provisions and conditions are getting better and better. Initially even the suspension of art. 20 

and 21 during emergency was valid, though those rights are not given by “the constitution” 

but by nature itself. None of the courts had the right and power to look into the matter of 

cases which were related to emergency. 

Fundamental rights which the constitution guarantees to the citizen of India are called 

fundamental because they are the basic to the development of human personality. These 

rights are guaranteed to the citizen of India by the Constitution and no one can encroach upon 

them and infringe the right of a citizen. Our legal system also provides remedies to those 

citizens whose fundamental rights have been violated. But only when an emergency is 

declared in the country, these rights can be suspended by the Central Government. These 

rights of the citizens can be suspended only up to the law which is related to the emergency 

and is mentioned in the Presidents order. But even during the period of emergency there are 

two rights which cannot be suspended are right to life and personal liberty under Article 20 

and 21 of the Constitution of India. These rights can be enforced during the period of 

emergency by moving the court under Article 32 of the Constitution of India. So, it is the 

duty of the citizens of India to protect the country from any kind of war, external aggression, 

armed rebellion or internal disturbances. The citizens should take initiatives for the 

development of the country and protect the country. 
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