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EDITORIAL NOTE 

 

LEXKHOJ is delighted to launch its second volume of the criminal law journal. Lexkhoj 

International Journal of Criminal Law is the leading quality journal for all those involved in 

criminal law. Drawing all aspects of the law together in one regular publication, it allows 

quick and easy monitoring of all key developments. Our purpose is to provide a journal that 

offers a multi-disciplinary analysis of issues concerning Criminal Law. The journal strive to 

combine academic excellence with professional relevance and a practical focus by publishing 

wide varieties of research papers, insightful reviews, essays and articles by students, 

established scholars and professionals as well as by both domestic and international authors. 

“An act is not guilty unless the mental state with which it is done is also guilty”. The crime is 

the combination of both Actus reusand Mens rea, and is a single unity. We live in a modern 

society which is subject to major changes that stem from, for instance, internationalization 

and technological development. In many aspects these changes also represent societal 

challenges that demand a rethinking of legal solutions. Our increased connectivity through 

internet has created new opportunities for criminals. Now the crime is not limited to the 

traditional ways. 

We hope that you find Volume III Issue I valuable, that you will help inform others about the 

journal and will consider submitting your own work. The papers will be selected by our 

editors who would rely upon the vibrant skills and knowledge immersed in the paper. We 

welcome your comments so that we may improve the journal in future volumes. 

Needless to say, any papers that you wish to submit, either individually or collaboratively, 

are much appreciated and will make a substantial contribution to the early development and 

success of the journal. Best wishes and thank you in advance for your contribution to the 

Lexkhoj international journal of criminal law. 
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Custodial violence of Police in India in the light of “International Convention 

against Torture, 1984” to protect the Human Rights of Prisoners. 

*
 Rhea Banerjee  

Indore Institute Of Law  

 

ABSTRACT 

Custodial violence a kind of violence taking place in the custody whether legal or not, which 

is not warranted by the law of the land. Violence may be subtle or extreme like abusing, 

emotional or physical violence, thrashing and beating, rape or even death. The nature of 

custdy may be judicial, police or under any institution obliged to take care of the inmates like 

hospitals, homes etc. Custodial violence is a calculated assault on human dignity. 

Custodial Violence is one of the upcoming agendas in the arena of human rights violation 

and therefore a convention was adopted by the General Assembly of the United Nations on 

10 December 1984, namely the Convention against Torture and Other Cruel, Inhuman or 

Degrading Treatment or Punishment (the “Torture Convention”) . 

India also ratified to the convention and thus  introduced a bill for protecting the human 

rights of the prisoners “The Prevention of Torture Bill”, 2010  which seeks to provide 

punishment for torture committed by government officials. The Bill defines torture as 

“grievous hurt”, or danger to life, limb and health. Complaints against torture have to be 

made within six months. The sanction of the suitable government is required before a court 

can entertain a complaint. Custodial Violence is a sensitive topic and thus it should be 

handled tactfully or else it can result into something grave. 

 

INTRODUCTION 

This has been rightly quoted by Hunter S. Thompson that “We cannot expect people to have 

respect for law and order, until we teach respect to those we have entrusted to enforce those 

laws.”    

Accordingly, the views one holds about the penal laws, no one can question its significance 

to society. This is the Law on which men place their ultimate reliance for protection against 

all the deepest injuries that human conduct can inflict on individuals and institutions. By the 

same token, penal law governs the strongest force that we permit official agencies to bring to 

bear on individuals.
1
 Criminal Law is enormously essential in a society for maintaining law 

and order. Criminal Law has to be strong enough both in its contents as well as in its 

implementation, without being oppressive. This quality is needed in all branches of law but is 

too crucial in criminal law since the stakes involved are exceptionally high in terms of social 

                                                           
1
 Hari Om Gautam, Victims of Crime and the Law (2001) p.5.  

https://www.goodreads.com/author/show/5237.Hunter_S_Thompson
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injuries of various kinds.
2
 When the rule of law crumples, it is replaced by Matsyanyaya 

which means the law of jungle. Matsyanyaya means a state of affairs where the big fish 

devours the smaller one.
3
 

Friedman has listed five functions of a State on the basis of its activities. These are, as 

protector, as provider, as entrepreneur, as economic controller and lastly, as an arbitrator. Out 

of these, State as protector is the primary function to be performed. 
4
Whereas Joseph Raz has 

reduced primary function of law to four of which criminal law promotes desirable behavior of 

human being and prevents undesirable behavior and according to him this function is the 

most basic and elementary that the law performs.
5
 It was thought that traditional function was 

the only legitimate function of state which was based on the doctrine of Police State which no 

more holds the truth. Criminal Law, now a days insists to protect the primary rights of 

persons against any kind of intentional invasion by others. 

The Indian history is warranted by the fact that human rights jurisprudence has always 

engaged a place of prime importance in India‟s rich legacy of historical tradition and culture. 

The truth is that what the West has revealed about human rights now, India had embedded the 

same in its deep-rooted traditions since time immemorial. In accordance with the Latin phrase 

“nulla poena sine lege”, a person can be punished for an offence only in accordance with the 

law. Having understood the term „Police‟ and the expression „Human Rights‟, it is necessary 

to identify the concept of „Human Rights Violations in Police Custody‟. This concept is 

known and has been seen in many ways like police brutality, police torture, police excesses, 

custodial violence and lock-up crimes. The general meaning attributed to this concept is that 

people in custody are not being treated with absolute dignity and rights, which the citizens in 

a model democratic state deserve.  

The practice of causing degradation to the status of an individual, any physical or mental 

harassment to him, or any deprivation of his personal liberty or fundamental rights of 

freedom in police custody can be treated as human rights violations under police custody. But 

sardonically this is considered necessary for law enforcement by police and other 

investigative agencies of the state and central government. The word „torture‟ today has 

become synonymous with the darker side of human civilization. The term custody is neither 

defined in the procedural laws nor in the substantive laws. But it means protective care.
6
 

DEFINITION OF “CUSTODIAL VIOLENCE” 

Torture or violence in simple words or in a layman‟s language means „cruelty‟, „atrocity‟, and 

„hurt‟ purposely causing great pain- physical and mental in order to punish or to get 

information or to forcibly make one to confess to something. According to the dictionary 

                                                           
2
 Ahmad Siddique and Afzal Qadri, Criminology (2007) p.19.  

3
 Markandey Katju J., Individual Liberty and Criminal Law (2010) p.45. 

4
 W. Friedman, Law in a Changing Society (2008) p.506.  

5
 Joseph Raz, The Authority of Law (2002) p.169. 

 
 

6
 R.E. AlIen, Concise Oxford Dictionary of Current English (1990) p.286 
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meaning violence means action which harms or damages physically and where a great force 

or energy is used. Torture means, the action of causing great pain either as a punishment or to 

make him/her say or do something. When the violence or the torture goes beyond the 

tolerable limits of the victim, it leads to death. However, torture has not been defined in the 

Constitution of India or in other penal laws. It is a shadow on civilization.
7
 It is one of the 

worst crimes in the civilized society, governed by rule of law and poses a somber threat to an 

orderly society.  

“Custody means more than possession, it means care.” According to the dictionary 

meaning custody is the legal right or duty to take care of somebody. It is the state of being 

secured or kept in prison temporarily, especially by the police. Police custody does not 

necessarily mean formal arrest. It may also include some kind of surveillance and restriction 

on the movement of the person concerned by the police.
8
 When a judge grants custody over 

an offender to the correctional authority, he is at once declaring that the correctional authority 

has power over the offender and that this must be used to promote the health of the 

wrongdoer. The word custody implies guardianship and protective care. Even when applied 

to indicate arrest or incarceration, it does not carry any threatening symptoms of violence 

during custody. No civilized law postulates custodial cruelty- an inhuman trait that springs 

out of a vicious desire to cause suffering when there is no possibility of any retaliation, a 

senseless exhibition of superiority and physical power over the one who is overpowered or a 

collective wrath of hypocritical thinking.
9
  

Custodial violence means any kind of violence happening in the custody whether legal or not, 

which is not acceptable by the law of the land. Violence may be subtle or extreme like 

abusing, emotional or physical violence, thrashing and beating, rape or even death. The 

nature of custody may be judicial, police or under any institution obliged to take care of the 

inmates like hospitals, homes etc. or may be in the hands of terrorist organizations or armed 

groups or insurgents etc. Custodial violence means torture in police or other kind of custody. 

CUSTODIAL TORTURE LEADING TO HUMAN RIGHTS INFRINGEMENT  

The expression „Human Rights‟ has not been specifically defined in any declaration or 

covenant of the United Nations or in the Constitution of India. But these are generally 

understood as the rights which are inherent in our nature and without which we can‟t live as 

human beings. We get these rights by merely being born as human beings. The term „police‟ 

apply to a body of civil officers with responsibility of maintaining law and order, peace, 

safety of life and property. Police has to prevent, control, and investigate the crimes 

happening in the society. 
10

 

                                                           
7
 Punjab Police Academy, Phillaur, Custodial Crimes: Some Observations (1997) p.10. 

8
 Mihir Adhikary v. State, 1983 Cri LJ (Cal) 1559.. 

9
 Sonakshi Verma, Sustainable Development definition- Custodial death, 

http://experiencefestival.com/wp/article/custodial death. 
10

 25 M.C.Desai, Venkata Ramaiya’s Law Lexicon with Legal Maxims, (1996) p.92. 
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Formally and officially the role and functions of police are prescribed by the law and the 

administrative command. However people perceive the police role as an all pervasive one. As 

the most visible aim of state administration, which is available to people around the clock 

throughout the year, the police is entrusted with many tasks not consigned to them under the 

law. To efficiently discharge their duties, the help and cooperation of the general public is 

requisite, which is possible only when it functions ethically and lawfully and treats the people 

with courtesy and dignity. But the common understanding amongst the general public or the 

reflection of the police is such that people don‟t wish to have any contact with the police 

because the police to achieve proper law and order situation, many a times goes aboard. In its 

zeal to find out the real culprit, it infringes the human rights of the people under their 

custody. To take a person in custody is to limit his freedom and not torture him without any 

valid authorization. 

PRESENT SITUATIONS AMOUNTING TO CUSTODIAL VIOLENCE   

The Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or 

Punishment has defined „torture‟ as “any act by which severe pain or suffering, whether 

physical or mental, is intentionally inflicted on a person for such purposes as obtaining from 

him or a third person information or a admission, punishing him for an act he or a third 

person has committed or is suspected of having committed, or intimidating or coercing him 

or a third person, or for any reason based on biasness of any kind, when such pain or 

suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public 

official or other person acting in an official capacity. It does not include pain or suffering 

arising only from actions inherent in or incidental to lawful sanctions.
11

 

The involvement, instigation of or consent or acquiescence of a public official is mandatory 

to define torture. According to Article 1(2) of the Convention against Torture, the 

involvement of a public official or other person acting in an official capacity is mandatory, 

for the definition of torture is without prejudice to any international instrument or national 

legislation which does or may contain provisions of wider application.
12

 The definition is 

broad in scope as it has taken into consideration the physical as well as mental pain or 

suffering of the victim. But the definition explicitly excludes „pain or suffering arising only 

from inherent or incidental to lawful sanctions‟. This exclusion has created a loophole. Under 

the Convention „torture‟ is allowed to continue if and as prescribed by the law of the land. It 

means that the „lawful‟ torture may continue in the States which are parties to the 

Convention. 
13

 

Custodial violence is a calculated assault on human dignity. Custodial violence in all forms is 

on a rise due to various reasons. When a person is arrested and detained in the custody he is 

                                                           
11

 Article 1 of the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or 
Punishment. 
12

 Torture in India, Asian Centre for Human Rights, p.47. 
13

 R.S.Saini, Custodial Torture in Law and Practice with reference to India (1994) as referred in (1999) Cri LJ 
p.38 
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subjected to inhumane treatment for the purpose of extracting true and correct information 

from him. This kind of treatment lowers one‟s self esteem and sometimes when the pain 

becomes unbearable, the arrestee resort to self-killing (suicide) and in many cases the 

custodians or the protectors kill the inmates in the garb of enforcing law and order. 

This kind of brutal treatment mostly results in the death of those persons in the custody. 

When these deaths occur particularly in the custody of police, it is only the police who is to 

be blamed for all of this as it is common that when the death of an arrestee or prisoner occurs, 

either in the lock up or inside jail, the deceased at the time of his death was under the control 

of police and jail authorities.
14

 

Custodial violence and custodial deaths are perhaps the worst crimes in a civilized society 

and is a matter of concern for many reasons. Police crimes associated with violence dampen 

the common man‟s feeling regarding safety and security of the society. Repeated occurrences 

of heinous crimes have wider impact in people‟s mind. Courts all over the world have upheld 

the human rights of the accused and observed that the torture of innocent people by the 

custodians of law is inhuman, degrading and barbaric and death in custody is perhaps one of 

the worst kinds of crime in a civilized society.
15

 It is only fit and proper that such a complex 

problem merits has to be undertaken on many fronts. Other than this, they should be 

considering the ratification of some of the needed legal changes and administrative 

improvements and modulations too for the policemen, defense, etc.  

According to the law of the land, custodial violence and death in the lock-ups strike a blow at 

the very rule of law, which demands that the powers of the executive should not only be 

resulting from law but also that the same should be limited by law. Those laws, which 

obstruct the judiciary, should be strictly banned. These violations are committed under the 

shield of „uniform‟ and „authority‟ between the four walls of police station, lock-up and 

prison, where the victim is totally helpless. The quality of a nation‟s civilization can be 

largely measured by the methods it uses in enforcing criminal law. The situation is 

aggravated by the fact that the persons who are supposed to be the protectors of the citizens 

are violating the law.
16

 

In recent years, third degree torture and custodial deaths have become an intrinsic part of 

police investigations and the injury inflicted on the prisoners is sometimes unbearable. Of 

course there is no doubt that police has contributed a lot towards the maintenance of public 

peace and order, in safeguarding the life and liberty and freedoms of its citizens but this does 

not give them the license to inflict injuries to the people in their custody and violate their 

fundamental and human rights. 

Many reports suggest that in 20- 30% cases medical personnel in one way or the other are 

involved in cases of custodial violence. In the diagnosis process, improper reports can make 

                                                           
14

 R.S.Verma, Law Relating to Custodial and Human Rights (1998) p.3. 
15

 31 Dr. KVK Santhy, Police Torture: Legal Issues and Remedies-yahoo Mail, 18/07/2012. 
16

 33 D.K.Basu v. State of West Bengal, 1997(1) SCC 416. 
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them party to heinous crimes by their act of screening the offender. Their wrong and 

misleading reports allow the torturers or the abettors of custodial violence to get scot free. 

They help in devising techniques to inflict torture which is physically not visible. So, the role 

of a doctor in such scenario is very critical. Prisoners have human rights and custodial 

violence is the confession of the failure to do justice to a living man. For a prisoner, all 

fundamental rights are an enforceable reality, though restricted by the fact of imprisonment. 

Death of a person in custody whether of police or judicial or any other institution amounts to 

custodial death. Police officials are also beneath the rule of law and not above it and can be 

held responsible for the violation of human rights of a person.
17

 

It is really unfortunate that, State, supposed to be the guardian and promoter of human rights 

becomes the chief violator. Both the central and State Governments are still being condemned 

by the human rights activists and civil liberty organizations for their slack attitude towards 

safeguarding the fundamental freedoms and human dignity. But undermining all these efforts, 

human rights violations are increasing day by day and life and liberty of the citizens are still 

being jeopardized by mounting incidents of State violence. Men, women and even children 

are subjected to such custodial crimes. The magistrate inquest is mandatory for any death of a 

person in custody to ensure examination of the circumstances leading to death. Beyond 

magistrate‟s inquest and in recent year‟s information to Human Right Commissions, however 

there is no formal public scrutiny of in-prison deaths and under such situation many 

preventable factors leading to death remains unexplored.
18

 

The inalienable rights and inviolable rights are always violated by the authority which ought 

to protect them i.e. custodian- viz. police, judiciary, jailors, armed forces, care takers of 

different institutions or homes or other detaining authorities authorized to arrest, detain and 

interrogate against any offence in question. Articles 20(3), 21 and 22 of the Constitution of 

India provides important fundamental rights to the citizens of India like right to life, not to be 

compelled to be a witness against himself and protection against arrest and detention.
19

 

Personal liberty is a sacred and cherished right under the Constitution of India. The 

expression „life or personal liberty‟ has been held to include the right to live with human 

dignity and thus, it would also include within itself a guarantee against torture, custodial 

violence and assault by the State or its functionaries. This sacred and cherished right i.e. 

personal liberty has an important role to play in the life of every citizen. Life or personal 

liberty includes a right to live with human dignity and there is an inbuilt guarantee against its 

violation. The cry of justice becomes louder and warrants immediate remedial measures 

whenever rule of law is not adhered to.
20

 

THE „TORTURE CONVENTION‟ 

                                                           
17

 Sonakshi Verma, Sustainable Development Definition- Custodial Death, Ram Manohar Lohiya National Law 
University, 12/20/2009. 
18

 http://shodhganga.inflibnet.ac.in/bitstream/10603/75380/11/11_chapter%203.pdf 
19

 http://shodhganga.inflibnet.ac.in/bitstream/10603/75380/11/11_chapter%203.pdf 
20

 Munshi Singh Gautam v. State of M.P., AIR 2005 SC 402. 
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The Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or 

Punishment (the “Torture Convention”) was adopted by the General Assembly of the United 

Nations on 10 December 1984 (resolution 39/46). The Convention entered into force on 26 

June 1987 after it had been ratified by 20 States. The Torture Convention was the result of 

many years‟ work, initiated soon after the adoption of the Declaration on the Protection of All 

Persons from Being Subjected to Torture and Other Cruel, Inhuman or Degrading Treatment 

or Punishment (the “Torture Declaration”) by the General Assembly on 9 December 1975 

(resolution 3452 (XXX)). 

In fact, the Torture Declaration was planned to be the starting-point for further work against 

torture. In a second resolution, also adopted on 9 December 1975, the General Assembly 

requested the Commission on Human Rights to study the question of torture and any required 

steps for ensuring the effective observance of the Torture Declaration (resolution 3453 

(XXX)). Two years later, on 8 December 1977, the General Assembly specifically requested 

the Commission on Human Rights to draw up a draft convention against torture and other 

cruel, inhuman or degrading treatment or punishment, in the light of the principles embodied 

in the Torture Declaration (resolution 32/62).
21

 

The Commission on Human Rights began its work on this subject at its session in 

February-March 1978. A working group was set up to deal with this item, and the main basis 

for the discussions in the working group was a draft convention presented by Sweden. During 

each of the subsequent years until 1984 a similar working group was set up to continue the 

work on the draft convention.
22

 

Jurisdiction 

The discussion centered round the concept of so-called universal jurisdiction. In other 

words, the question was whether each State should undertake, in respect of torture, to assume 

jurisdiction not only based on territory or the offender‟s nationality but also over acts of 

torture committed outside its territory by persons not being its nationals. The principle of 

universal jurisdiction – which had already been accepted in conventions against hijacking of 

aircraft and other terrorist acts – was eventually accepted and found its place in article 5, 

paragraph 2, of the Torture Convention.
23

 

 

International Implementation 

As the effectiveness of the Torture Convention, like that of many other human rights 

conventions, would depend to a large extent on the supervision system, the implementation at 

the international level gave rise to extensive discussions. It was finally decided that a 

                                                           
21

 http://legal.un.org/avl/ha/catcidtp/catcidtp.html 
22

 J. Herman Burgers and H. Danelius, The United Nations Convention against Torture. A Handbook on the 
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Dordrecht, 
Martinus Nijhoff Publishers, 1988. 
23

 Ibid 
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Committee against Torture would be set up (article 17 of the Torture Convention) with the 

following tasks: 

  (i)   To receive, study and comment on periodic reports from the States parties on the 

measures they have taken to give effect to their undertakings under the Convention 

(article 19); 

  (ii)  To initiate an investigation when there is reliable information which appears to 

contain well-founded indications that torture is being systematically practised in the 

territory of a State party (article 20); 

  (iii) To receive and examine complaints by one State party of violations of the 

Convention by another State party (article 21); and 

  (iv) To receive and examine applications by individuals claiming to be victims of a 

violation of the Convention by a State party (article 22). 

However, the competences of the Committee against Torture under (ii), (iii) and (iv) were 

not made compulsory but apply with the following modifications: 

- A State party may “opt out” and declare that it does not recognize the Committee‟s 

competence to initiate investigations under article 20 (article 28); 

- The Committee‟s competence to examine inter-State complaints only applies when a 

State party has specifically recognized this competence (article 21); 

- The Committee‟s competence to examine applications by individuals only applies 

when a State party has specifically recognized this competence (article 22).
24

 

 

Working of the Committee 

 

The Committee against Torture holds two annual sessions. At each session, the 

Committee examines reports from a number of States parties. Each report is 

examined orally in the presence of one or more representatives of the State 

concerned. Each State whose report is to be examined at a session is informed in 

advance of the main questions the Committee wishes to be discussed. After the 

examination of each report the Committee adopts its conclusions and 

recommendations. 
25

The Committee may also adopt general comments on specific 

provisions of the Convention or issues related to their implementation. 

The Committee against Torture has also set up a working group to prepare the 

examination of individual communications received under article 22 of the Torture 

Convention. The working group examines the admissibility and merits of the 

                                                           
24 Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, 

New York, 18 December 2002, General Assembly resolution 57/199. 
25

  J. Herman Burgers and H. Danelius, The United Nations Convention against Torture. A Handbook on the 
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Dordrecht, 
Martinus Nijhoff Publishers, 1988. 

 

http://www.un.org/ga/search/view_doc.asp?symbol=a/res/57/199
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communications and makes recommendations to the Committee. 

 

 

THE PREVENTION OF TORTURE BILL, 2010 

The bill was introduced in the Lok Sabha as a measure to ratify the UN Convention against 

Torture (CAT), 1975. The Bill seeks to classify custodial torture as a punishable offence and 

defines torture as „grievous hurt‟ or danger to life, limb and health. It provides that 

complaints of torture must be made within six months of the occurrence and that courts may 

take cognizance of such complaints only with the prior permission or sanction of the 

executive government. There are certain drawbacks in the bill like the definition is not in 

accordance or in consonance with the definition given under CAT and is limited to custodial 

violence done in order to extract a confession; it doesn‟t include mental pain or suffering and 

many other acts which may constitute as torture otherwise; it also doesn‟t provide for 

minimum punishment to the guilty and doesn‟t talk about compensation to the victim and 

there is no independent agency to deal with and to investigate such complaints of torture. 

Highlights of the Bill •  

The Prevention of Torture Bill, 2010 seeks to provide for punishment for torture committed 

by government officials. The Bill defines torture as “grievous hurt”, or danger to life, limb 

and health. Complaints against torture have to be made within six months. The sanction of 

the appropriate government is required before a court can entertain a complaint.  

Key Issues and Analysis •  

The definition of torture  

(a) is inconsistent with the definition of torture in the Convention against Torture, 

(b) requires the intention of the accused to be proved,  

(c) does not include mental pain or suffering, and  

(d) does not include some acts which may constitute torture. • 

The Bill dilutes existing laws by imposing a time limit of six months and requiring prior 

government sanction for trying those accused of torture. Existing laws do not have such 

requirements. There is no independent authority to investigate complaints of torture, and no 

provision for granting compensation to torture victims has been made. 
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Main features of the Torture Bill 

 

Features Explanation 

Definition of 

„torture‟ 

A public servant or any person with a public servant‟s  consent 

commits torture if all three conditions are met: 

1. An act results in (i) Grievous hurt to any person  (Grievous hurt 

as defined in the Indian Penal Code – includes damage to limbs 

or organs); or (ii) danger to life, limb or health (mental pr 

physical) of any person, and 

2. The act is done intentionally, and 

3. The act is done with the purpose of getting information or a 

confession. 

When is torture 

punishable? 

1. When it is committed for gaining a confession or other 

information for detecting an offence, and 

2. The torture is committed on certain grounds such as religion, 

race, language, caste, or „any other ground‟. 

Conditions 

under which 

courts can 

admit 

complaints 

1. The complaint has to be made within six months of the torture 

having been committed. 

2. The approval of the central or state government appointing the 

accused public servant has been taken. 

 

 

CONCLUSION 

Custody constitutes the most critical and delicate area of human rights in a civilized society. 

The prison conditions blatantly infringe upon the basic human rights of the persons who are 

in the custody whether legal or illegal. Former Justice A.N.Mulla of Allahabad High Court 

once opined that, “there is not a single lawless group in the whole of the country where 

record of crime comes anywhere near to record of the single organized unit known as the 

Indian police.”  

Since long, physical and mental violence against a person was officially and legally admitted 

or accepted as a valid or good method of investigation or interrogation in various countries 

including India. The government as the omnipotent and omnipresent teacher should teach the 

whole population by its example. If the government becomes a law breaker, it breeds 

contempt for law and cannot stop people from such infringement of law as Government is 

itself advocating that, directly or indirectly. There are many cases referring to custodial 
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violence and death at times like in the case D.K.Basu vs. State of West Bengal, 1996 and one 

of the recent cases of Sreejiv‟s death in police custody in Kerala which was questioned by his 

brother Sreejith by sitting on the pavement outside the office of CBI for almost 2 years. 

Although there are various machineries functioning in order to keep peace and order in the 

society in their own respective fields according to the provisions of the Constitution of India 

and according to the mandate, rules and regulations framed by their own bodies which 

regulate them or according to the law enacted by the Parliament of India or by the respective 

State legislatures. We have Constitutional safeguards, Jail Manuals, Police Manuals, Criminal 

Procedure Code, 1973, Civil Procedure Code, 1908, Indian Penal Code, 1860 and Indian 

Evidence Act, 1861, Universal Declaration of Human Rights, Prohibition of Torture and 

Other Inhuman or Degrading Treatment and other National and International Conventions 

which protects the rights of the people under any kind of custody. These functionaries were 

introduced long ago but how well they are implemented is still a dubious question for our 

society? Our situation presently is a bit critical as we are not having exact numbers of such 

cases but this doesn‟t mean that they don‟t exist, thus in order to bring transparency, our 

legislature has to be more stringent with their laws as well as with their execution. 

 

 


