
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

LEXKHOJ RESEARCH JOURNAL 

OF LAW & SOCIO-ECONOMIC 

ISSUES 

ISSN: 2456-4524 

Website:www.lexkhoj.com 

E-mail:lexkhoj@gmail.com 

LEXKHOJ PUBLICATIONS 

VOLUME II ISSUE I 



LRJLASEI                                          Volume II Issue I                                   ISSN 2456-4524 
 

2 
 

 

    EDITORIAL NOTE 

Lexkhoj Publication is committed to bring the highest quality research to the widest possible 

audience through an unparalleled commitment to quality and reliability.  It is established with 

the objective of promoting academic research and fostering debate on contemporary legal 

issues all across the world. Lexkhoj Publications collectively bring together leading scholars 

in the field to cover a broad range of perspectives on all the key issues in national and 

international law. 

Lexkhoj is delighted to announce the Issue of the Lexkhoj Research Journal of Law and 

Socio-Economic Issues whichis an international journal, publishing critical approaches to 

socio-legal study and multi-disciplinary analysis of issues related to law and socio-economic. 

The journal will strive to combine academic excellence with professional relevance and a 

practical focus by publishing wide varieties of research papers, insightful reviews, essays and 

articles by students, established scholars and professionals as well as by both domestic and 

international authors. Authors should confirm that the manuscript has not been, and will not 

be, submitted elsewhere at the same time.  

The Journal provides a forum for in-depth analysis of problems of legal, social, economic, 

cultural and environmental transformation taking place in the country and word-wide. It 

welcomes articles with rigorous reasoning, supported by proper documentation. The Journal 

would particularly encourage inter-disciplinary articles that are accessible to a wider group of 

Social activist, economist, Researcher, policy makers, Professionals and students.  

This quarterly issue of the journal would like to encourage and welcome more and more 

writers to get their work published. The papers will be selected by our editorial board that 

would rely upon the vibrant skills and knowledge immersed in the paper.  

Needless to say, any papers that you wish to submit, either individually or collaboratively, 

are much appreciated and will make a substantial contribution to the early development and 

success of the journal. Best wishes and thank you in advance for your contribution to the 

Lexkhoj Research Journal of Law and Socio-Economic Issues. 
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OFFENCES RELATING TO MARRIAGE UNDER THE IPC – A CRITICAL 

ANALYSIS 

* SYED AATIF  

Advocate, Supreme Court of India  

 

ABSTRACT 

The Indian Penal Code
1
 (IPC) is the principal legislation governing substantive criminal law 

in India. Apart from the general nature of offences, the code also makes specific provisions 

for certain offences. Chapter XX is one of them. 

 This chapter consists of certain provisions that govern the marital life of individuals 

and punishes people for breaching the sanctity of the institution of marriage. However, just 

like other provisions under the Code, provisions under this chapter have their loopholes and 

have been subjected to misuse. 

 This paper shall try to focus on all such loopholes and shortcomings. 

INTRODUCTION 

Under the IPC, Chapter XX comprising of 6 provisions detailing different offences, but all 

relating to the institution of marriage, punishes individuals for breaching its sanctity. 

The Indian culture gives huge respect to this institution. As Dr. S. Radhakrishnan observes, 

―Marriage is not a mere convention but an implicit condition of human society..... It is an 

adjustment between the biological purposes of nature and the sociological purposes of man.... 

It is an institution, it is a device for the expression and development of love.‖
2
 It is closely 

connected with the institution of family. 

Marriage is an institution of society which can have very different implications in different 

cultures. Its purpose and forms may differ from one society to the other, but it exists 

everywhere. It is the very foundation of a civil society, as regarded by all religions uniformly. 

Family is the most significant unit of society and marriage is its foundation. Both have a long 

history of their own.Among Hindu social heritage, marriage has never been looked at from 

the materialistic point of view. The Rigveda itself speaks of the sanctity of the institution of 

                                                           
1
 Act 45 of 1860. 

2
 Dr. S. Radhakrishnan, Religion and Society (1956). 
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marriage.
3
 Ever since, the institution of marriage has attained social and religious sanction. It 

is a matter of religious duty for Hindus. Hindu shastrakaras have prescribed that girls should 

marry as soon as they attain marriageable age. A girl who continues to stay in her father’s 

home more than three years after attaining puberty, is called a “Vrishala” or a “sudra”, that 

is a very low type, and the father or the guardian of such a girl is said to be incurring a great 

sin. 

As per Islam, marriage is considered a contract but yet enjoys a high sanctity. When a 

Muslim marries, he or she is said to have completed half of its deen (religion). Some of the 

relevant verses from the Holy Quran are: 

―And marry those among you who are single (i.e. a man who has no wife and the woman who 

has no husband) and (also marry) the Salihun (pious, fit and capable ones) of your (male) 

slaves and maid-servants (female slaves). If they be poor, Allah will enrich them out of His 

Bounty. And Allah is All-Sufficient for his creatures’ needs, All-Knowing (about the state of 

the people).‖
4
 

―And among His Signs is that He created for you wives from among yourselves, that you 

may find repose in them, and He has put between you affection and mercy. Verily, in that are 

indeed signs for a people who reflect.‖
5
 

―....(Lawful to you in marriage) are chaste women from the believers and chaste women from 

those who were given the Scriptures (Jews and Christians) before your time when you have 

given them due Mahr (bridal-money given by the husband to his wife at the time of 

marriage), desiring chastity (i.e. taking them in legal wedlock) not committing illegal sexual 

intercourse....‖
6
 

Hence, marriage is considered not only a respectable but a sacred institution in all religions. 

Thus, breaching the sanctity of the institution is a great sin and probably that is the reason 

why the Indian law, which gives immense respect to religious communities, punishes 

offenders for breaching the sanctity of the institution of marriage. 

                                                           
3
 Rig Veda, Hymn XXXII, Verse 3 (English Translation by R.T. Griffith). 

4
 The Holy Quran, Surah An-Nur, Ch. 24, Verse 32 (Dr. Muhammad Muhsin Khan, Translation of the meanings 

of The Noble Qur’an in the English Language (King Fahd Complex, Madinah, KSA)).  
5
 The Holy Quran, Surah Ar-Rum, Ch. 30, Verse 21 (Dr. Muhammad Muhsin Khan, Translation of the meanings 

of The Noble Qur’an in the English Language (King Fahd Complex, Madinah, KSA)). 
6
 The Holy Quran, Surah Al-Ma’idah, Ch. 5, Verse 5 (Dr. Muhammad Muhsin Khan, Translation of the 

meanings of The Noble Qur’an in the English Language (King Fahd Complex, Madinah, KSA)). 
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Relevant provisions under IPC 

Section 493: Section 493 is the first provision under Chapter XX. The provision
7
 punishes a 

man for deceitfully cohabitating with a woman under the belief of lawful marriage. The 

essence of the offence is, therefore, practice of deception by a man on a woman as a 

consequence of which the woman is led to believe that she is lawfully married to him 

although she is not and then make her cohabit with him.
8
 The provision does not presuppose 

a marriage between the accused and the victim necessarily by following a ritual or marriage 

by customary ceremony. It is clearly laid down and emphasized that there should be an 

inducement of belief in the woman that she is lawfully married to the accused and the 

inducement of belief of the lawful marriage cannot be interpreted so as to mean or infer that 

the marriage has to be in accordance with any custom or ritual or under the Special Marriage 

Act. If the evidence on record indicate inducement of belief in any manner in the woman 

which cannot possibly be enlisted but from which it can reasonably be inferred by ordinary 

prudence that she is a lawfully married wife of the man accused of an offence under Section 

493, the same will have to be treated as sufficient material to bring home the guilty under this 

section. Interpretation of the provision in any other many including an assertion that the 

marriage should have been performed by customary rituals or in similar manner only in order 

to establish that a belief of marriage has been induced, is bound to frustrate the very object 

and purpose of the provision for which it has been incorporated in the IPC which is clearly to 

prevent the deceitful act of a man inducing the belief of a lawful marriage for the purpose of 

cohabitation merely to satisfy his lust for sexual pleasure.
9
 

In a case where a man and woman exchanged garlands, the man promising to marry formally, 

had sex, impregnating the woman, it was held that the exchange of garlands did not amount 

to falsely inducing the woman to believe that she was married to the man. Section 493 was 

not attracted.
10

 When there is ample evidence to the effect that only on the deceitful 

representation of the accused the complainant believed herself to be a lawfully married wife 

                                                           
7
 493. Cohabitation caused by a man deceitfully inducing a belief of lawful marriage- Every man who by deceit 

causes any woman who is not lawfully married to him to believe that she is a lawfully married to him and to 

cohabit or have sexual intercourse with him in that belief, shall be punished with imprisonment of either 

description for a term which may extend to ten years, and shall also be liable to fine. 
8
 Ram Chandra Bhagat v. State of Jharkhand, 2013 (1) SCC 562. 

9
 Id. 

10
 Amruta Gadtia v. Trilochan Pradhan, 1993 CrLJ 1022 (Ori). 
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of the accused and as she had cohabited with the accused, there cannot be any doubt with 

regard to the commission of an offence under this provision.
11

 

Rape and Section 493: The complainant made the allegation of fraud played by the petitioner 

by suppressing the fact of earlier marriage and the alleged physical relations were under a 

belief that she is a legally wedded wife of petitioner. A bare reading of provision of Section 

493 and 495 of IPC show that bodily relationship or sexual intercourse by a husband with his 

second wife falls under the category of offence under the aforesaid sections and it cannot be 

treated as rape defined under Section 375.
12

 It is an independent offence, the cognizance of 

                                                           
11

 Supra Note 9. 
12

 [375. Rape. – A man is said to commit ―rape‖ if he –  

(a) penetrates his penis, to any extent, into the vagina, mouth, urethra or anus of a woman or makes her to do so 

with him or any other person; or  

(b) inserts, to any extent, any object or a part of the body, not being the penis, into the vagina, the urethra or 

anus of a woman or makes her to do so with him or any other person; or  

(c) manipulates any part of the body of a woman so as to cause penetration into the vagina, urethra, anus or any 

part of body of such woman or makes her to do so with him or any other person; or 

(d) applies his mouth to the vagina, anus, urethra of a woman or makes her to do so with him or any other 

person,  

under the circumstances falling under any of the following seven  

descriptions:-  

First.- Against her will.  

Secondly.- Without her consent.  

Thirdly.- With her consent, when her consent has been obtained by putting her or any person in whom she is 

interested, in fear of death or of hurt.  

Fourthly.- With her consent, when the man knows that he is not her husband and that her consent is given 

because she believes that he is another man to whom she is or believes herself to be lawfully married.  

Fifthly.- With her consent when, at the time of giving such consent, by reason of unsoundness of mind or 

intoxication or the administration by him personally or through another of any stupefying or unwholesome 

substance, she is unable to understand the nature and consequences of that to which she gives consent.  

Sixthly.- With or without her consent, when she is under eighteen years of age.  

Seventhly.- When she is unable to communicate consent.  

Explanation 1.- For the purpose of this section, ―vagina‖ shall also include labia majora.  

Explanation 2.- Consent means an unequivocal voluntary agreement when the woman by words, gestures or any 

form of verbal or non-verbal communication, communicates willingness to participate in the specific sexual act:  
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which can be taken by the Court on the basis of complaint filed by the complainant herself. 

Therefore, the cognizance of Section 376
13

 is against the settled principles of law.
14

 

                                                                                                                                                                                     
Provided that a woman who does not physically resist to the act of penetration shall not by the reason only of 

that fact, be regarded as consenting to the sexual activity.  

Exception 1- A medical procedure or intervention shall not constitute rape.  

Exception 2- Sexual intercourse or sexual acts by a man with his own wife, the wife not being under fifteen 

years of age, is not rape.] 
13

 [376. Punishment for rape. – (1) Whoever, except in the cases provided for in sub-section (2), commits rape, 

shall be punished with rigorous imprisonment of either description for a term which shall not be less than seven 

years, but which may extend to imprisonment for life, and shall also be liable to fine.  

(2) Whoever,-  

(a) being a police officer, commits rape-  

(i) within the limits of the police station to which such police officer is appointed; or  

(ii) in the premises of any station house; or  

(iii) on a woman in such police officer’s custody or in the custody of police officer subordinate to such police 

officer; or  

(b) being a public servant, commits rape on a woman in such public servant’s custody or in the custody of a 

public servant subordinate to such public servant; or  

(c) being a member of the armed forces deployed in area by the Central or a State Government commits rape in 

such area; or  

(d) being on the management or on the staff of a jail, remand home or other place of custody established by or 

under any law for the time being in force or of a women’s or children’s institution, commits rape on any  

inmate of such jail, remand home, place or institution; or  

(e) being on the management or on the staff of a hospital, commits rape on a woman in that hospital; or  

(f) being a relative, guardian or teacher of, or a person in a position of trust or authority towards the woman, 

commits rape on such woman; or 

(g) commits rape during communal or sectarian violence; or  

(h) commits rape on a woman knowing her to be pregnant; or  

(i) commits rape on a woman when she is under sixteen years of age; or  

(j) commits rape, on a woman incapable of giving consent; or  

(k) being in a position of control or dominance over a woman, commits rape on such woman; or  

(l) commits rape on a woman suffering from mental or physical disability; or  

(m) while committing rape causes grievous bodily harm or maims or disfigures or endangers the life of a 

woman; or  
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Section 494: This provision punishes bigamy. The provision
15

 does not apply to Muslim 

males who are allowed to marry more than one wife, but it applies to Muslim females, and to 

Hindus, Christians
16

 and Parsis
17

 of either sex. The provision, inter alia, requires the 

following ingredients to be satisfied- 

1. The accused must have contracted first marriage; 

2. He must have married again; 

3. The first marriage must be subsisting; 

4. The spouse must be living.
18

 

There must be at the time of marriage, a previous valid and subsisting marriage.
19

 Hence, a 

void first marriage will not attract an offence in case of a valid subsequent marriage. Divorce 

dissolves a valid marriage, and parties obtaining such dissolution can re-marry.
20

  

                                                                                                                                                                                     
(n) commits rape repeatedly on the same woman, shall be punished with rigorous imprisonment for a term 

which shall not be less than ten years, but which may extend to imprisonment for life, which shall mean 

imprisonment for the remainder of that person’s natural life, and shall also be liable to fine.  

Explanation.- For the purposes of this sub-section, -  

―armed forces‖ means the naval, military and air forces and includes any member of the Armed Forces 

constituted under any law for the time being in force, including the paramilitary forces and any auxiliary forces 

that are under the control of the Central Government or the State Government;  

―hospital‖ means the precincts of the hospital and includes the precincts of any institution for the reception and 

treatment of persons during convalescence or of persons requiring medical attention or rehabilitation;  

―police officer‖ shall have the same meaning as assigned to the expression ―police‖ under the Police Act, 1861 

(5 of 1861); 

―women’s or children’s institution‖ means an institution, whether called an orphanage or a home for neglected 

women or children or a widow’s home or an institution called by any other name, which is established and 

maintained for the reception and care of women or children.] 
14

 Mahesh Kumar Dhawan v. State of M.P., 2012 CrLJ 1639. 
15

 494. Marrying again during lifetime of husband or wife- Whoever, having a husband or wife living, marries in 

any case in which such marriage is void by reason of its taking place during the life of such husband or wife, 

shall be punished with imprisonment of either description for a term which may extend to seven years, and shall 

also be liable to fine. 

Exception- This section does not extend to any person whose marriage with such husband or wife has been 

declared void by a court of competent jurisdiction, nor to any person who contracts a marriage during. the life of 

a former husband or wife, if such husband or wife, at the time of the subsequent marriage, shall have been 

continually absent from such person for the space of seven years, and shall not have been heard of by such 

person as being alive within that time provided the person contracting such subsequent marriage shall, before 

such marriage takes place, inform the person with whom such marriage is contracted of the real state of facts so 

far as the same are within his or her knowledge. 
16

 The Indian Christian Marriage Act, 1872 (Act 15 of 1872). 
17

 The Parsi Marriage and Divorce Act, 1936 (Act 3 of 1936). 
18

 Pashaura Singh v. State of Punjab and Anr., AIR 2010 SC 922.  
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On second marriage under the Special Marriage Act
21

, J. S.I. Jafri of the Allahabad High 

Court has observed, ―Notwithstanding the fact that the personal law permits a Muslim male 

to contract four marriages, if a second marriage is contracted under the Special Marriage Act, 

1954 vis-a-vis the fact that he has a legally wedded wife who has been married to him under 

the Mohammedan law, S. 494 has to claw at the erring male... Mohammedan law does not 

take preference over Special Marriage Act, 1954... There being no saving clause for the 

applicant to purge him of the charges u/s. 494..., the applicant is liable to be punished under 

[this section].‖
22

 

The exception to the provision lays down three conditions viz., (a) Continual absence of one 

of the parties for the space of seven years; (b) The absent spouse not having been heard of by 

the other party as being alive within that time; and (c) The party marrying must inform the 

person with whom he or she marries of the above fact. 

Locus standii to file complaint- As per Section 198 of the Code of Criminal Procedure, 

1973
23

, no court shall take cognizance of an offence punishable under Chapter XX except 

upon a complaint made by some person aggrieved by the offence. Where the aggrieved 

person is the wife, complaint may be made on her behalf by her father, mother, brother, 

sister, son or daughter or by her father’s or mother’s brother or sister, (with the leave of the 

Court), by any other person related to her by blood, marriage or adoption.    

Section 495: The offence mentioned in this Section
24

 is an extension of and an aggravated 

form of the offence mentioned under Section 494. In a case, the complainant (second wife) 

has adduced enough evidence to prove that the accused had concealed the fact of the former 

marriage by assuring her that he had taken divorce from his first wife and subsequently 

married her by performing the essential Hindu rites and ceremonies in accordance with 

Section 7 of the Hindu Marriage Act
25

. It is undisputed that the accused firstly got married to 

Smt. Vijay Saini and thereafter to the complainant, as admission to this effect has been made 

                                                                                                                                                                                     
19

 Smt. Padi and Ors. v. Union of India, AIR 1963 HP 16. 
20

 Santosh Kumari v. Surjit Singh, AIR 1990 HP 77. 
21

 The Special Marriage Act, 1954 (Act 43 of 1954). 
22

 Anwar Ahmed v. State of U.P., 1991 CrLJ 717. 
23

 The Code of Criminal Procedure, 1973 (Act 2 of 1974). 
24

 495. Same offence with concealment of former marriage from person with whom subsequent marriage is 

contracted- Whoever commits the offence defined in the last preceding section having concealed from the 

person with whom the subsequent marriage is contracted, the fact of the former marriage, shall be punished with 

imprisonment of either description for a term which may extend to ten years, and shall also be liable to fine. 
25

 The Hindu Marriage Act, 1955 (Act 25 of 1955). 
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by the accused himself in his statement under Section 313 CrPC. Accused was rightly 

convicted under this section.
26

    

Section 496: This section
27

 punishes fraudulent or mock marriages. It applies to cases in 

which a ceremony is gone through which would in no case constitute a marriage, and in 

which one of the parties is deceived by the other into the belief that it does constitute a 

marriage, or in which effect is sought to be given by the proceeding to some collateral 

fraudulent purpose. 

Section 497: The provision
28

 punishes a person for having sexual relations with a wife of 

another man. The cognizance of this offence is limited to adultery committed with a woman 

married to another man, and the male offender alone is liable to be punished. Thus, adultery 

is an offence committed by a third person against the husband in respect of his wife. It is not 

necessary that the adulterer should know whose wife the woman is, provided he knew she 

was married.
29

 In Sowmithri Vishnu v. Union of India
30

, the Apex Court observed, ―...No 

grievance can then be made that the section does not allow the wife to prosecute the husband 

for adultery. The contemplation of the law evidently is that the wife, who is involved in an 

illicit relationship with another man, is a victim and not the author of the crime. The offence 

of adultery as defined in section 497 is considered by the Legislature as an offence against the 

sanctity of the matrimonial home, an act which is committed by a man, as it generally is. 

Therefore, those men who defile that sanctity are brought within the net of law.....Law does 

not confer freedom upon husbands to be licentious by gallivanting with unmarried woman. It 

only makes a specific kind of extramarital relationship an offence, the relationship between a 

man and a married woman the man alone being the offender.‖ The Court further observed: 

―We hope this is not too right but an under inclusive definition is not necessarily 

discriminatory...The law, as it is, does not offend either Article 14 of Article 15 of the 

Constitution‖. No Court shall take cognizance of the offence under section 497 upon a 

                                                           
26

 Babu Ram Saini v. State of Uttaranchal, 2013 CrLJ 1896 (Utt). 
27

 496. Marriage ceremony fraudulently gone through without lawful marriage- Whoever, dishonestly or with a 

fraudulent intention, goes through the ceremony of being married, knowing that he is not thereby lawfully 

married, shall be punished with imprisonment of either description for a term which may extend to seven years, 

and shall also be liable to fine. 
28

 497. Adultery- Whoever has sexual intercourse with a person who is and whom he knows or has reason to 

believe to be the wife of another man, without the consent or connivance of that man, such sexual intercourse 

not amounting to the offence of rape, is guilty of the offence of adultery, and shall be punished with 

imprisonment of either description for a term which may extend to five years, or with fine, or with both. In such 

case the wife shall be punishable as an abettor. 
29

 Madhub Chunder Giri, (1873) 21 W.R. (Cr.) 13 (India). 
30

 A.I.R.1988 S.C. 835 (India). 
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compliant made by husband of the woman, or, in his absence, made with the leave of the 

Court by some person who had care of such woman on his behalf at the time when such 

offence was committed. Likewise, if the husband is a minor (below the age of 18), or is an 

idiot or a lunatic or is due to sickness unable to make a complaint, some other person can do 

so on his behalf.
31

 When a person having got an ex-parte (one sided) divorce from a court 

marries a second time and the first wife manages to get the ex-parte divorce overturned, the 

person cannot be prosecuted for bigamy since at the time of the second marriage, he was 

divorced.
32

   

Section 498: From bare perusal of this provision
33

 it becomes clear that adultery is necessary 

in this case as well. Enticing or taking away a married woman with criminal intent is an 

offence. The woman should be enticed or taken away for the purpose of making her have 

illicit intercourse with another person.
34

 

Critical Analysis 

Provision of Section 493 is bias and vague: This provision punishes a man cohabitating with 

a woman deceitfully inducing in her a belief of lawful marriage. In the present times woman 

have become clever and misuse of women related laws is frequent. Women today are not so 

innocent and the occurrence of such an event seems a distant possibility. Women today make 

voluntary sexual relations with anybody and then waive-off their responsibility by shifting it 

all on the man and playing the victim card. False rape cases are being witnessed everyday and 

it’s quite possible that a woman can misuse this provision in law as it punishes only the man. 

Hence, it is gender bias and violation of the equality provision under the Constitution.   

Adultery law is flawed: Adultery is still considered the offence of marital property and treats 

Aboriginal women as patients, not those who initiated the crime and hence not punishable as 

accessories. Hence, the law is gender bias. The provision is so framed that a husband cannot 

prosecute wife for committing adultery with another man but he can prosecute such man with 

whom his wife committed the offence. The law also doesn’t make female adultery 

punishable. ―Thus the law permits neither the husband of the offering wife to prosecute his 

                                                           
31

 The Code of Criminal Procedure, 1973, No. 2, Acts of Parliament, 1974 (India). 
32

 Krishna Gopal Divedi v. Prabha Divedi, (2002) 10 SCC 216. 
33

 498. Enticing or taking away or detaining with criminal intent a married woman- Whoever takes or entices 

away any woman who is and whom he knows or has reason to believe to be the wife of any other man, from that 

man, or from any person having the care of her on behalf of that man, with intent that she may have illicit 

intercourse with any person, or conceals or detains with that intent any such woman, shall be punished with 

imprisonment of either description for a term which may extend to two years, or with fine, or with both. 
34

 Singana Naga Nooka Chakrarao v. State of AP, 2007 CrLJ 3466. 
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wife nor does the law permit the wife to prosecute the offending husband for being disloyal to 

her.‖
35

 Also, the law doesn’t provide remedy to a woman whose husband has committed 

adultery with another woman, which is also violation of the gender neutrality clause provided 

in the Indian Constitution.
36

 The court misses out on the point that the wife has no relief 

under criminal law though the same provision is given to the husband, and in case where 

woman is unmarried, the woman cannot be prosecuted altogether. This is a clear violation of 

the principle of natural justice.
37

 Amendments to the law were recommended by the 42
nd

 Law 

Commission Report
38

 and the Malimath Committee Report, 2003
39

 but the law remained 

unchanged. 

Defective provision of bigamy: The provision under IPC punishing bigamy does not make 

any mention of the fact that it shall not be applicable in case of personal laws allowing 

multiple marriages. This is one of the biggest conflicts in the secular and personal laws. 

Whereas, Muslim personal law allows more than one marriage and is perfectly valid, this 

provision not making it an explicit exception is a big flaw in the law under the IPC.    

Mock marriages: This provision under Section 496 is quite similar to Section 493 with the 

only difference that under Section 493 deception is requisite on part of the man. The offence 

under Section 496 requires no deception, cohabitation, or sexual intercourse as a sine qua 

non, but a dishonest or fraudulent abuse of the marriage ceremony. Hence, this offence 

                                                           
35

 K. I. Vibhute, “Adultery” in the Indian Penal Code: Need for a Gender Equality Perspective, (2001) 6 SCC 

(Jour) 16, http://www.supremecourtcases.com/index2.php?option=com_content&itemid=5&do_pdf=1&id=941.  
36

  15. Prohibition of discrimination on grounds of religion, race, caste, sex or place of birth.- (1) The State shall 

not discriminate against any citizen on grounds only of religion, race, caste, sex, place of birth or any of them. 

(2) No citizen shall, on grounds only of religion, race, caste, sex, place of birth or any of them, be subject to any 

disability, liability, restriction or condition with regard to— 

(a) access to shops, public restaurants, hotels and places of public entertainment; or 

(b) the use of wells, tanks, bathing ghats, roads and places of public resort maintained wholly or partly out of 

State funds or dedicated to the use of the general public. 

(3) Nothing in this article shall prevent the State from making any special provision for women and children. 

[(4) Nothing in this article or in clause (2) of article shall prevent the State from making any special provision 

for the advancement of any socially and educationally backward classes of citizens or for the Scheduled Castes 

and the Scheduled Tribes.] 

[(5) Nothing in this article or in sub-clause (g) of clause (1) of article 19 shall prevent the State from making any 

special provision, by law, for the advancement of any socially and educationally backward classes of citizens or 

for the Scheduled Castes or the Scheduled Tribes in so far as such special provisions relate to their admission to 

educational institutions including private educational institutions, whether aided or unaided by the State, other 

than the minority educational institutions referred to in clause (1) of article 30.] 

37
 SUBASH C. KASHYAP, CONSTITUTIONAL LAW OF INDIA 481 (Universal Law Publications 2008). 

38
 LAW COMMISSION OF INDIA 42

nd
 REPORT. 

39
 MALIMATH COMMITTEE REPORT ON THE CRIMINAL JUSTICE SYSTEM, 2003. 
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completely depends on the intention of the individual which at times becomes difficult to 

prove and hence, this provision in law can also be subjected to grave misuse.         

Conclusion 

Laws are meant to benefit the society and hence must be perfect. However, they are also a 

human creation and flawlessness being the mirage of any human creation, even laws have 

succumbed to cracks and crevices. 

Offences against marriages under the IPC also have their flaws and shortcomings and these 

must be removed in order to effectuate a better law. 

The bias and vague provision under Section 493 needs suitable amendments to suit the 

present modern times where women have become clever and cunning and misuse such laws 

to harass innocent men. 

The adultery law is vague on various counts ranging from being gender bias to being in 

conflict with other laws. Also, the law fails on the account that it doesn’t take into 

consideration the fact that many personal laws allow polygamy and hence, the conflict 

between personal laws and the secular laws becomes apparent. Amendments to the same are 

the need of the hour. 

The conflict between secular and personal laws in case of bigamy needs to be removed to 

protect rights of those who are allowed polygamy as per their personal laws. 

The provision regulating mock marriages is vague as at times it becomes difficult to prove 

the intention of the individual. This needs to be sorted for a more effective provision. 

Laws must impart justice and not eradicate it. 

  

 


