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   EDITORIAL NOTE 

Lexkhoj Publication is committed to bring the highest quality research to the widest possible 

audience through an unparalleled commitment to quality and reliability.  It is established with 

the objective of promoting academic research and fostering debate on contemporary legal 

issues all across the world. Lexkhoj Publications collectively bring together leading scholars 

in the field to cover a broad range of perspectives on all the key issues in national and 

international law. 

Lexkhoj is delighted to announce the Issue of the Lexkhoj Research Journal of Law and 

Socio-Economic Issues whichis an international journal, publishing critical approaches to 

socio-legal study and multi-disciplinary analysis of issues related to law and socio-economic. 

The journal will strive to combine academic excellence with professional relevance and a 

practical focus by publishing wide varieties of research papers, insightful reviews, essays and 

articles by students, established scholars and professionals as well as by both domestic and 

international authors.Authors should confirm that the manuscript has not been, and will not 

be, submitted elsewhere at the same time.  

The Journal provides a forum for in-depth analysis of problems of legal, social, economic, 

cultural and environmental transformation taking place in the country and word-wide. It 

welcomes articles with rigorous reasoning, supported by proper documentation. The Journal 

would particularly encourage inter-disciplinary articles that are accessible to a wider group of 

Social activist, economist, Researcher, policy makers, Professionals and students.  

This quarterly issue of the journal would like to encourage and welcome more and more 

writers to get their work published. The papers will be selected by our editorial board that 

would rely upon the vibrant skills and knowledge immersed in the paper.  

Needless to say, any papers that you wish to submit, either individually or collaboratively, 

are much appreciated and will make a substantial contribution to the early development and 

success of the journal. Best wishes and thank you in advance for your contribution to the 

Lexkhoj Research Journal of Law and Socio-Economic Issues. 
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INTERFACE BETWEEN COMPETITION COMMISSION OF INDIA AND 

SECURITIES AND EXCHANGE BOARD OF INDIA 

* Meet R. Shah  

Gujarat National Law University 

 

Chapter I: Introduction 

The securities market is the mirror of the nation’s economy. A nation cannot grow without 

the smooth functioning of its securities market. In India, the Competition Commission of 

India (CCI) and the Securities and Exchange Board of India (SEBI) regulates the financial 

market. CCI is constituted under the Competition Act, 2002 whereas SEBI is constituted 

under the SEBI Act, 1992; and CCI is a general regulator whereas SEBI is a sector specific 

regulator.  

In India, the Monopolies and Restrictive Trade Practices Act, 1969 (MRTP Act, 1969) was 

the first enactment on competition law. The 1969 Act was based on the socio-economic 

philosophy enshrined in the Directive Principles of State Policy as enshrined in the 

Constitution of India. Later, in the speech of Shri Yashwant Sinha, Minister of Finance while 

introducing the Budget for the Year 1999-2000 opined that the MRTP Act, 1969 has become 

obsolete in certain areas in the light of international economic developments relating to 

competition laws. In October 1999, the Government of India constituted a High Level 

Committee under the Chairmanship of Mr. SVS Raghavan (Raghavan Committee) to advise a 

modern competition law. On the basis of the recommendations of the Raghavan Committee, a 

draft competition law was prepared and presented in November 2000 to the Government and 

the Competition Bill was introduced in the Parliament, which referred the Bill to its Standing 

Committee. After considering the recommendations of the Standing Committee, the 

Parliament passed in December 2002 the Competition Act, 2002. The 1969 Act repealed. The 

Competition Act, 2002 was enacted to provide for the establishment of a Commission. 

Competition Commission of India functions as a market regulator.   

Post 1991, various sector specific regulators were bought into existence. The first and 

perhaps the most important of them being the SEBI. The earliest legislative effort to regulate 

the securities market in India was made by the Bombay Securities Contracts Control Act, 

1925 which was enacted to „regulate and control certain contracts for purchase and sale of 

securities in the City of Bombay and elsewhere in the Bombay Presidency‟. Later, based on 
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the recommendations of A.D. Gorwala Committee in August 1951, the Securities Contracts 

(Regulations) Act, 1956 was enacted with the objective of preventing „undesirable 

transactions in securities by regulating business of dealing therein, by prohibiting options 

and by providing for certain matters connected therewith‟.  

For a healthy growth of capital markets and to prevent malpractices in trading, the 

Government subsequently decided to ‘set up a separate board for the regulation and orderly 

functioning of Stock Exchange and the securities industry’. Subsequently, the Cabinet 

Committee on Economic Affairs approved the broad features of SEBI. Subsequently, vide 

Notification No. 1 (44) SE/86 dated 12.04.1988, the SEBI was established as an 

administrative body which functioned under the administrative control of the Ministry of 

Finance of the Central Government. In the speech of Shri Manmohan Singh, Minister of 

Finance while introducing the budget for the year 1991-92 promised to confer statutory 

powers to SEBI. SEBI was finally established as a statutory authority through an Ordinance 

promulgated on 30.01.1992 by the President of India. 

SEBI, as a sector specific regulator and developer, brings distinct challenges to competition 

law and policy. The role of SEBI and CCI can be complimentary. However, at times, the 

interface between the two could also be a source of tension. Any conflict between SEBI and 

CCI affects the nation at large – market players, common men, market economy, national 

economy etc.  

Chapter II: Preamble 

The Preamble of a statute is a part of the Act and is an admissible aid to construction. The 

Preamble is expected to express the scope, object and purpose of the Act comprehensively.
1
 

In the words of Sir John Nicholl, „it is to the Preamble more specially that we are to look for 

the reason or spirit of every statute‟.
2
It may recite the ground and cause of making the 

statute, the evils sought to be remedied or the doubts which may be intended to be settled.
3
 

Therefore, keeping into consideration the given backdrop, it is very important to compare the 

Preamble of the Competition Act, 2002 and SEBI Act, 1992.  

 

                                                           
1
Dr. Avtar Singh and Dr. Harpreet Kaur, Introduction to the Interpretation of Statutes (3

rd
Edn., LexisNexis 

2009) 93 
2
N.S Bindra, Interpretation of Statutes (9

th
Edn., LexisNexis 2006) 40 

3
Justice G.P. Singh, Principles of Statutory Interpretation (10

th
Edn., Wadhwa& Company 2006) 150 
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Preamble to the Competition Act, 2002 

An Act to provide, keeping in view of the economic development of the country, for the 

establishment of a Commission to prevent practices having adverse effect on competition, to 

promote and sustain competition in markets, to protect the interests of consumers and to 

ensure freedom of trade carried on by other participants in markets, in India, and for matters 

connected therewith or incidental thereto 

The Preamble to the Competition Act, 2002 provides for four major objectives to be achieved 

by establishing a Commission. The Commission shall prevent practices having adverse effect 

on competition, promote and sustain competition in markets, protect the interests of 

consumers and ensure freedom of trade.
4
 According to the Statement of Objects and Reasons 

as appended to the Competition Bill, 2001
5
, the focus of the Indian competition law is upon 

promoting competition rather than cubing monopolies.
6
 It is to be noted that the Preamble to 

the Act is translated verbatim into the functions of CCI under section 18 (1) of the Act
7
.   

The broad objective is to facilitate competition and to regulate the market. While this 

objective being in focus, the 2002 Act aims at promoting competition which ensures 

efficiency and optimal allocation of resources for the benefits of consumers, encouraging 

innovation, controlling concentration of economic power, ensuring fair distribution of income 

and wealth, protecting consumer and public interests.
8
 

Talking about the broad role of the Commission, the Report of the Raghavan Committee 

stated that administration and enforcement of competition law requires an administrative set 

up. The administrative set up should take a proactive stand to promote competition by 

proceeding against those who violate the provision of competition law and thereby interfere 

                                                           
4
Adi P. Talati and Nahar S. Mahala, Competition Act, 2002: Law, Practice and Procedure (1

st
Edn., Commercial 

Law Publishers India Pvt. Ltd. 2006) 13  
5
 The opening para reads as: the natural corollary of this (1991 L.P.G policy) is that the Indian market should be 

geared to face competition from within the country and outside. The Monopolies and Restrictive Trade Practices 

Act, 1969 has become obsolete in certain respects in the light of international economic developments relation 

more particularly to competition laws and there is need to shift our focus from curbing monopolies to promoting 

competition  
6
D.P. Mittal, Competition Law and Practice (3

rd
Edn. Taxmann Publications Pvt. Ltd. 2011) 47; Speech of Shri 

Yashwant Sinha Minister of Finance Introducing the Budget for the Year 1999-2000; available at: 

http://www.indiabudget.gov.in/bspeech/bs19992000.pdf  
7
 Section 18 (1) of the Competition Act, 2002: Subject to the provisions of this Act, it shall be the duty of the 

Commission to eliminate practices having adverse effect on competition, promote and sustain competition, 

protect the interests of consumers and ensure freedom of trade carried on by other participants, in markets in 

India  
8
 D.P. Mittal, Competition Law and Practice (3

rd
Edn. Taxmann Publications Pvt. Ltd. 2011) 7 
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with the fair and free functioning of the markets.
9
 The Committee strongly recommended that 

the Commission shall be the sole recipient of all complaints regarding infringement of the 

Competition Act, 2002 from whatsoever source it may be.
10

 

Preamble to the SEBI Act, 1992 

An Act to provide for the establishment of a Board to protect the interests of investors in 

securities and to promote the development of, and to regulate, the securities market and for 

matters connected therewith or incidental thereto 

The Preamble to the SEBI Act, 1992 remains faithful to the twin objectives identified in the 

Statement of Purpose and Approach
11

 prepared after the Cabinet Committee on Economic 

Affairs approved the broad features of SEBI in July 1987.
12

  It is to be noted that the 

Preamble to the Act is translated verbatim into the functions of SEBI under section 11 (1) of 

the Act
13

. Thus, the Preamble represents the objectives and goals of SEBI as an regulatory 

institution.
14

 

Although the Preamble treats both the regulatory and developmental role on the same 

pedestal, the regulatory role is subservient to the developmental role and is in face in its aid.
15

 

The Supreme Court noted that the Act is a piece of social welfare legislation aiming to 

protect the interests of common men.
16

 It is an economic legislation distinct from a fiscal or 

penal legislation.
17

 SEBI is required to be responsive and proactive to the needs of the groups 

that constitute India’s financial and investment markets and to ensure the efficient promotion, 

development, regulation and working of the securities market.   

                                                           
9
 Para. No. 6.1.1 

10
 Para. No. 6.1.6 

11
 The Statement of Purpose and Approach outlines the twin objectives of SEBI as: (a) promoting healthy and 

orderly development securities markets and (b) ensuring adequate investor protection and emphasized the 

developmental philosophy with which SEBI would operate 
12

Sumit Agrawal and Robin Joseph Baby, SEBI Act: A Legal Commentary on SEBI Act, 1992 (1
st
Edn., Taxmann 

Publications Pvt. Ltd. 2011) 8 
13

 Section 11 (1) of the SEBI Act, 1992: Subject to the provisions of this Act, it shall be the duty of the Board to 

protect the interests of investors in securities and to promote the development of, and to regulate the securities 

market, by such measures as it thinks fit 
14

Sumit Agrawal and Robin Joseph Baby, SEBI Act: A Legal Commentary on SEBI Act, 1992 (1
st
Edn., Taxmann 

Publications Pvt. Ltd. 2011) 9 
15

Sumit Agrawal and Robin Joseph Baby, SEBI Act: A Legal Commentary on SEBI Act, 1992 (1
st
Edn., Taxmann 

Publications Pvt. Ltd. 2011) 9 
16

 SEBI v. Ajay Agarwal, (2010) 3 SCC 765; cited in Sumit Agrawal and Robin Joseph Baby, SEBI Act: A 

Legal Commentary on SEBI Act, 1992 (1
st
Edn., Taxmann Publications Pvt. Ltd. 2011) 9 

17
 SEBI v. Alka Synthetics Limited, AIR 1999 Guj 221;Sumit Agrawal and Robin Joseph Baby, SEBI Act: A 

Legal Commentary on SEBI Act, 1992 (1
st
Edn., Taxmann Publications Pvt. Ltd. 2011) 9 
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The foundation of the Preamble to the SEBI Act, 1992 lies in the then prevailing 

circumstances and the intention of various stakeholders. Shri Rajiv Gandhi, the then Prime 

Minister and Minister of Finance, opined in his Budget speech for the year 1987-88 that for a 

healthy growth of capital markets, investors’ rights must be fully protected. Trading 

malpractices must be prevented. Accordingly, the Government decided to set up a separate 

Board for the regulation and orderly functioning of stock exchanges and the securities 

industry.
18

 

In July 1987, the Cabinet Committee on Economic Affairs prepared a Statement of Purpose 

and Approach which was subsequently circulated to stock exchanges, industrialists and 

professionals for discussions and debates. It was broadly agreed that the securities markets 

were regulated by numerous legislations. This led to multiple authorities with overlapping 

responsibilities and jurisdictions. There was need of multiple approvals. Gaps in the 

regulatory structure was apparent. There were various agencies with diffused objectives and 

their activities were not well coordinated. Thus, it was desired that the various Acts with 

specific objectives should be merged into a single, comprehensive legislation for the 

securities markets with such improvements and modifications as may be necessary. 

SEBI, as a regulator and developer of securities markets, was decided to be a completely 

autonomous body in its nature and should be seen to be so and function so. The Board, as was 

decided, should have adequate machinery and authority for proper monitoring and 

enforcement. In short, SEBI was constituted as an apex body governing all aspects of 

securities markets
19

. 

An outline of the proposed Board submitted to Ministry of Finance on 10
th

 February 1988 

emphasized the need for autonomy and a single regulator. „A factor that is fundamental to 

taking any measures for the improvement of the capital market is the nature of the agency 

that is entrusted such a task. There is a need for a single authority with comprehensive 

regulation governing all aspects of the capital market and such authority should be armed 

with sufficient teeth to effectively execute its responsibilities. Such a body would need to be 

                                                           
18

Speech of Shri Rajiv Gandhi Prime Minister and Minister of Finance Introducing the Budget for the Year 

1987-88; available at: http://www.indiabudget.gov.in/bspeech/bs198788.pdf 
19

 Similar view was expressed in Resolution No. 1/44/SE/86, Govt. of India, Ministry of Finance, Department of 

Economic Affairs, Dated 12
th

 April 1988 
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autonomous and it is only such a nature that can build in market participants, confidence in 

the regulatory authority‟.
20

 

The emphasis of the Supreme Court on the rationale of setting up an expert body is best 

explained in the case of Swedish Match AB v. SEBI
21

. The Court rightly observed that 

„establishment of independent regulatory agencies and need for expert regulations were long 

felt primarily as a response to the growing complexity in human affairs and trade and 

business in particular. It was felt that a regulator who was aware of the realities of that field 

should be ready to regulate that field. Demand for regulators who were not mere 

Government officials but people who are experts in the field came up. Regulations framed by 

an expert body like SEBI was felt to be an effective substitute for government regulation.‟
22

 

Competition Authority versus Sector Specific Regulator 

As comprehended from the abovementioned Preambles, CCI is an economy-wide regulatory 

while SEBI is a sector specific regulator. A competition authority and a sector specific 

regulator differs in their nature, characteristics, functions, roles and duties. The following 

table summarizes, in a general fashion, the difference between acompetition authority and a 

sector specific regulator. 

Competition Authority (CCI) Sector Specific Regulatory (SEBI) 

Tells businesses ‘what not to do’ Tells businesses ‘what to do’ and ‘how to 

price products’ 

Focuses upon the entire economy and 

functioning of the market 

Focuses upon specific sectors of the economy 

Ex post - addresses behavioral issues after 

problem arises 

Ex ante - addresses behavioral issues before 

problem arises 

Focus upon consumer welfare and unfair 

transfer of wealth from consumers to firms 

with market power 

Focus upon orderly development of a sector 

that would presumably trickle down in a 

sector ensuring consumer welfare 

                                                           
20

Sumit Agrawal and Robin Joseph Baby, SEBI Act: A Legal Commentary on SEBI Act, 1992 (1
st
Edn., Taxmann 

Publications Pvt. Ltd. 2011) 4 
21

 (2004) 11 SCC 641 
22

 Para. No. 47 
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Competition legislation is usually more 

appropriate for affecting conduct and 

maintaining competition 

Sectoral regulators are usually more 

appropriate for access and price issues such as 

changing the structure of the market, reducing 

barriers to entry and opening up the market to 

effective competition. 

 

 As observed above, there is a thin line of demarcation between the nature and 

functions of CCI and SEBI. At times, the functions are closely inter-related that it becomes 

nearly impossible to distinguish between a competition authority and sector specific market 

regulator. The Preamble of the 2002 and 1992 Act in light of its historical background leads 

to the conclusion that both the regulators were constituted to have exclusive command over 

their respective markets.    

Chapter III: Unfair Trade Practices 

Both the Competition Act, 2002 and SEBI Act, 1992 provides provisions of unfair trade 

practices. It is to be borne in mind that the expression ‘unfair trade practice’ is not to be 

interpreted in a strict sense. The Competition Act, 2002 does not mention the term ‘unfair 

trade practice’. Technically speaking, ‘unfair trade practice’ falls within the domain of 

Consumer Protection Act, 1986. However, provisions of anti-competitive agreements (section 

3 of the Competition Act, 2002) and abuse of dominant position (section 4 of the Competition 

Act, 2002) relates to unfair trade practice. Under section 11(2)(e) of the SEBI Act, 1992, 

SEBI has been empowered to provide measures for prohibiting fraudulent and unfair trade 

practice relating to securities market. In pursuance of the same, SEBI (Prohibition of 

Fraudulent and Unfair Trade Practices Relating to Securities Markets) Regulations, 1995 

were framed. The 1995 Regulations were later replaced by 2003 Regulations.  

The substantive provisions in both the abovementioned Acts are sections 3 and 4 of the 

respective Act. Prima-facie, there seems no conflict between 2002 Act and 2003 Regulations. 

The recent case of MCX Stock Exchange
23

 is of paramount importance in order to understand 

the conflict between CCI and SEBI with respect to unfair trade practice. 

 

                                                           
23

Case No. 13/2009 
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MCX Stock Exchange Ltd. v. National Stock Exchange Ltd. &DotEx International 

Ltd.
24

: A Challenge for SEBI 

This case related to competition concerns arising in the stock exchange. MCX Stock 

Exchange Ltd. was a public limited company.
25

 It was a stock exchange recognized by SEBI 

under section 4 of Securities Contract (Regulation) Act, 1956. The promotors of MCX Stock 

Exchange Ltd. were Financial Technologies of India Ltd. and Multi Commodity Exchange of 

India Ltd.
26

 National Stock Exchange was incorporated in November 1992 and was 

recognized as a stock exchange in April 1993 under 1956 Act.
27

DotEx International Ltd. was 

a wholly-owned subsidiary of NSE.
28

 

The allegations in the case pertained to violation of provisions of sections 3 and 4 of the 

Competition Act, 2002.
29

 The informant alleged that NSE aimed at eliminating competition 

from the Currency Derivatives (CD) segment , discouraging potential entrants from entering 

the relevant market for stock exchange services and achieving foreclosure of all competition 

in the market for stock exchange services.
30

 The major allegations contended by the 

Informant are as follow: 

a. NSE announced a transaction fee waiver in respect of all currency future trades 

executed on its platform. NSE continued the practice despite the fact that the CD 

segment became mature and trading become potentially profitable.
31

 As a 

consequence, MCX was forced to also waive the transaction fee for the transactions 

on its platform. This resulted into heavy losses
32

 

b. NSE charged membership fee in the equity, Futures & Options and debt segment. 

However, no membership fee was charged its CD segment.
33

 

c. No annual subscription charges and advance minimum transaction charges in respect 

to CD segment was collected by NSE.
34

 

                                                           
24

 Case No. 13/2009 
25

 Para. 1.12 (i) 
26

 Para 1.12 (ii) 
27

 Para. 1.12 (iii) 
28

 Para. 1.12 (iii) (a) 
29

 Para. 2.1 
30

 Para. 2.1 
31

 Para. 2.2 
32

 Para. 2.3 
33

 Para. 2.4 
34

 Para. 2.4 
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d. In comparison to other segments, the cash deposits to be maintained by a member in 

the CD segments were kept at a very low level.
35

 

e. Ever since the commencement of CD segment, NSE was not charging any fee for 

providing the data feed.
36

 

f. NSE has refused to share its CD segment Application Programme Interface Code 

(APIC) with Financial Technologies of India Ltd.
37

 

g. losses suffered by informant in the CD Segment was much higher than the loss 

suffered by the NSE because NSE enjoyed the economies of scale and had the ability 

to cross-finance the losses from the profits made in other segments. It had the 

financial strength to fund its predatory practices based on massive reserves built 

through accumulation of monopoly profits over the years.
38

 

In short, the fee waiver and other concessions in CD segment adopted by the NSE was an 

exclusionary device to kill competition and competitors, and to eliminate the Informant from 

the market as a supplier of stock exchange services.
39

 Therefore, it was strongly alleged that 

the zero pricing policy adopted by NSE was in contrary to the provisions of the Competition 

Act, 2002.  

The Commission opined that prima facie a case exists for referring the matter to the office of 

Director General for conducting an investigation under section 26 (1) of the Competition Act, 

2002.
40

 The Commission, after due inquiry, directed NSE to cease and desist from unfair 

pricing, exclusionary conduct and unfairly using its dominant position in other market/s to 

protect the relevant CD market.
41

 NSE was also directed to modify its zero price policy in the 

relevant market and ensure that the appropriate transaction costs are levied.
42

 The 

Commission held that there was a clear intention on part of NSE to eliminate competitors in 

the relevant market.
43

 Therefore, NSE was directed to pay penalty of Rs. 55.5 crores within 

30 days of the date of receipt of the order.
44

 The matter was referred to COMPAT in the form 

                                                           
35

 Para. 2.4 
36

 Para. 2.5 
37

 Para. 2.7 
38

 Para. 2.9 
39

 Para. 2.10 
40

 Para. 3.1 
41

 Para. 33.1 
42

 Para. 33.1 
43

 Para. 33.2 
44

 Para. 33.2  
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of appeal. COMPAT did not see any merits in the appeal and dismissed the same 

accordingly. An appeal is pending before the Supreme Court.  

The working of NSE is within the arena of SEBI. In fact, NSE is regulated by SEBI. But, CCI 

entertained the case to save the larger economy. This case challenged the competency of 

SEBI as a regulator and developer of securities market. The beauty of this case lies beneath 

the fact that CCI impliedly announced its jurisdiction over all markets in India, irrespective of 

existence of any sector specific regulator. 

Chapter IV: Regulation of Combinations 

Threshold Limit under The Competition Act, 2002 

Section 5 of the 2002 Act, titled as ‘Combinations’, prescribes the threshold limit of any 

proposed combination. The limit is expressed in terms of assets and turnover of the parties to 

combination. A notice is to be given to the Commission if any proposed combination crosses 

the threshold limit. The threshold limit is summarized as below.  

  Assets  Turnover 

Enterprise India > INR 1000 

Crore 

 

 

OR 

> INR 3000 

Crore 

 Worldwide (with 

Indian 

component) 

> USD 500 

Million with at 

least INR 500 

Crore in India 

> USD 1500 

Million with at 

least INR 1500 

Crore in India 

OR 

Group India > INR 4000 

Crore 

 

 

OR 

> INR 12000 

Crore 

 Worldwide (with 

Indian 

component) 

> USD 2 Billion 

with at least 

INR 500 Crore 

in India 

> USD 6 Billion 

with at least 

INR 1500 Crore 

in India 
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Threshold Limit under The SEBI (Substantial Acquisition of Shares and Takeovers) 

Regulations, 2011 

The 1997 Takeover Code stands repealed from the date the 2011 Takeover Code came into 

force, i.e. 22
nd

 October 2011.
45

 The new Code incorporated several substantial changes. A 

public announcement is to be made if any proposed combination crosses the threshold limit. 

Regulation 3 (1): Initial Threshold Limit: 

 According to Regulation 3 (1), the threshold limit to make public announcement is 

triggered when an acquirer along with the persons acting in concert intended to acquire shares 

or voting right which would entitle him to exercise 25 % or more of the voting rights. Earlier, 

the threshold limit was 15 % of the shareholding or voting rights.
46

 

Regulation 3 (2): Creeping Acquisition Limit: 

 Regulation 3 (2) deals with the situation when the acquirer together with the persons 

acting in concert has acquired or holds shares or voting rights in a target company which 

entitles them to exercise 25 % or more of the voting rights but less than the maximum 

permissible non-public shareholding. In this backdrop, the threshold limit to make public 

announcement is trigged when the acquirer along with the persons acting in concert acquires 

additional shares or voting rights in the said target company entitling them to exercise more 

than 5 % of the voting rights. 

In accordance with the provisions Securities Contracts (Regulations) Rules, 1957, the 

maximum permissible non-public shareholding in listed companies (other than public sector 

companies) is 75 % of the share capital.
47

Earlier, the bracket of already acquired shares or 

voting rights in the target company was not less than 15 % and not more than 55 %
48

.  

 

 

                                                           
45

 Regulation 35 (1) of The SEBI (Substantial Acquisition of Shares and Takeovers) Regulations, 2011 
46

Karan Talwar&NiveditaSaksena, ‘Anti-Acquirer and Pro-Shareholder? An Analysis of the SEBI (Substantial 

Acquisition of Shares and Takeovers) Regulations, 2011’ [2012] NUJS Law Review 130 
47

 Frequently Asked Questions on the SEBI (Substantial Acquisition of Shares and Takeovers) Regulations, 

2011 
48

 Regulation 11 (1) of the SEBI (Substantial Acquisition of Shares and Takeovers) Regulations, 2011; Swedish 

Match v. SEBI, (2004) 11 SCC 641 
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Regulation of Combinations under The Competition Act, 2002 and The SEBI 

(Substantial Acquisition of Shares and Takeovers) Regulations, 2011 

In accordance with section 6(2) of the Competition Act, 2002, combination may be formed 

with the approval of the Commission. The person or enterprise proposing to enter into a 

combination has to give notice to the Commission. The notice shall be given within 30 days 

of approval of the proposal relating to merger or amalgamation by the concerned board of 

directors of the enterprises; execution of any agreement or other document for acquisition or 

acquiring of control.  

Section 6 (2A)
49

 provides that no combination shall come into effect until the Commission 

has passed an order or 210 days have been passed since the notice has been given whichever 

is earlier.
50

In accordance with The CCI (Procedure in regard to the transaction of business 

relating to combinations) Regulations, 2011, the said period of 210 days will be stalled when 

the Commission directs the parties to the combination to furnish additional information or 

accept modifications.
51

 If any modification is offered by the parties to the Commission, an 

additional time of not more than 15 days for evaluation shall be also excluded.
52

 If necessary, 

the Commission may call for information from any other enterprise for the purpose of its 

inquiry.
53

 The time taken in obtaining the information, not exceeding 15 days, shall also be 

excluded.
54

If the Commission does not hand out the approval or any direction, the 

combination shall be deemed to be approved.
55

 

Under the Takeover Code, 2011, substantial acquisition of shares or voting rights can take 

place only after a public announcement of an open offer for acquiring shares or voting rights 

of a target company. In terms of Regulation 13 (1), the public announcement shall be made 

on the date of agreeing to acquire shares or voting rights in the target company. Regulation 

22 (3) provides that the acquirer shall complete the acquisitions as contracted under the 

                                                           
49

 Added by the Competition (Amendment) Act, 2007 
5050

 D.P. Mittal, Competition Law and Practice (3
rd

Edn. Taxmann Publications Pvt. Ltd. 2011) 382 
51

Provisio to Regulation 19 (2) of the CCI (Procedure in regard to the transaction of business relating to 

combinations) Regulations, 2011 
52
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agreement attracting the obligation to make an open offer not later than 26 weeks from the 

expiry of the offer period.  

Regulation 18 (11) is of paramount importance. Regulation 18 (11) of the 2011 Takeover 

Code replaced Regulation 22 (12) of the 1997 Takeover Code. However, both the said 

provisions are drafted on parallel lines. As per Regulation 22(12) or 18(11), as the case 

maybe, it shall be the responsibility of the acquirer to pursue and obtain all the statutory 

approvals necessary to complete the open offer. There shall be no default, neglect or delay on 

part of the acquirer. The provisio to the said Regulation empowers SEBI to extend this period 

if the following conditions are satisfied: 

i. The extension is required because a statutory approval has not been received; 

ii. The non-receipt is not on account of a willful default or neglect of the acquirer or his 

failure to diligently pursue the application; and 

iii. The acquirer agrees to pay interest to the shareholders for the delay beyond 15 days 

from the closure of the offer, at such rate that SEBI may stipulate.
56

 

Penalties under The Competition Act, 2002 and The SEBI (Substantial Acquisition of 

Shares and Takeovers) Regulations, 2011 

Under section 32 of the Competition Act, 2002, the Commission may direct that the 

Combination shall not take effect if it has or is likely to have an appreciable adverse effect on 

competition in India. As per section 42, non-compliance with any order of the Commission 

passed under section 32 attracts fine which may extend to Rs. 1 lakh for each day during 

which the non-compliance occurs. In terms of section 43A
57

, failure to give notice of 

proposed combination to Commission under section 6 attracts penalty extendable to 1 % of 

the total turnover or the assets, whichever is higher, of such combination.  

Regulation 32 of the 2011 Takeover Codeprovides that in case of violation of any provision 

of the Regulations, the Board may, in the interest of investors in securities and securities 

market, issue such directions as it deems fit. These directions may include divestment of 

shares, transfer of the shares to Investment Protection & Education Fund, acquirer not to 
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exercise any voting rights, debarring any person from accessing capital market, cease and 

desist from exercising control etc.   

Mismatch of Timelines 

Hypothetically speaking, imagine a proposed combination triggered the threshold limit of 

both, the Competition Act, 2002 and the SEBI Takeover Code, 2011. CCI is entitled to take 

210 days (plusadditional time under certain circumstances) to approve or disapprove the 

merger. SEBI has given its approval. As stated above, the parties to the combination are 

under an obligation to complete the transaction within a period of 26 weeks. The proposed 

combination needs to wait till CCI approves it. The 2011 Takeover Coderequires the acquirer 

to pay interest. In case the interest is not paid, Regulation 17 (9) provides that the Board may 

direct that the amount lying in the escrow account shall be forfeited in case the acquirer fails 

to fulfill the abovementioned obligation.
58

An interesting case on this point is 

SterliteOpportunities and Ventures Ltd. v. SEBI
59

.  

In the abovementioned case, the appellants made a public announcement for acquisition of 

shares of Hindustan Zinc Limited. The provisions of the 1997 Takeover Code were attracted 

since Hindustan Zinc Limited was a public company. Accordingly, a letter of offer pursuant 

to the public announcement was issued to all the shareholders of Hindustan Zinc Limited.
60

 

After the closure of the open offer, the acquirer applied to RBI for an approval to purchase 

the shares tendered by nine non-residents.
61

 The RBI approval came 40 after days from the 

15
th

 day of the closure of the open offer.
62

 As a result, payment to 8 out of 9 persons was 

made after a delay of 40 days and payment to the remaining one person was made after a 

delay of 69 days.
63

 Thereafter, in accordance with Regulation 22 (12), SEBI directed the 

acquirers to pay interest at 10 % per annum to the nine non-residents for the abovementioned 

delays.
64

 Appellants, being aggrieved, appealed before the SAT.
65

 

SAT explicitly agreed with SEBI that Regulation 22 (12) is a no fault liability clause. 

Additionally, the Tribunal also made an inexplicable observation by stating: “it is indeed a 

no fault liability clause in respect of resident shareholders who are in a position to tender 
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their shares on their own volition in response to the open offer without any regulatory or 

statutory handicaps. So far as the non-resident shareholders are concerned, their ability to 

tender shares is limited by the requirement of advance permission from the Reserve Bank of 

India and the protection of Regulation 22 (12) becomes available to them only from the date 

on which they acquire the RBI permission or it is obtained for them with their own help and 

assistance by the acquirer acting on their behalf unless, of course, the acquirer is shown to 

have been guilty of lack of due diligence. As we have observed above, there is no finding of 

lack of due diligence against the appellants.”.
66

The Tribunal, accordingly, set aside the 

impugned order.
67

 

SAT’s conclusion that Regulation 22 (12) becomes applicable only from the date when the 

relevant statutory approval is received is contrary to the plain word of the provision which 

applies „where the acquirer is unable to make the payment to the shareholders…due to non-

receipt of requisite statutory approvals.‟
68

Instead of RBI, the same circumstances may arise 

with CCI. Although, the decision of SAT is absurd, it helps to resolve the conflict between 

CCI and SEBI with respect to time frame. The prescribed limitation period will commence 

after CCI has provided its approval. 

Again, hypothetically speaking, in the above example, the proposed combination has taken 

effect before the approval of CCI. The Commission will penalize the parties irrespective of 

any other fact. Earlier, CCI has penalized enterprises in various cases like Thomas Cook 

Insurance Services (India) Ltd’s acquisition of Sterling Holiday Resorts (India) Ltd.
69

, Jet 

Airways (India) Ltd. – Etihad Airways PJSC merger
70

, where they did not notify CCI about 

their transaction. 

In such scenario, the acquirer can neither go ahead with the agreement not can maintain status 

quo. In view of the penalty provisions, it seems that CCI is empowered to impose harsher 

penalty when compared to SEBI. Thus, CCI’s approval cannot be overlooked over SEBI. 

However, another side of story is that imposition of penalty by any regulator on a company 

listed on the stock exchange will affect the price of its stocks on the market, thereby, 

adversely affecting the deal, in toto. 
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Chapter V: Coordination between Competition Commission of India and Securities and 

Exchange Board of India 

Affirmative Duty to Act & Non Obstante Clause 

The Competition Act, 2002 contains a non obstante clause. Section 60 of the Act is titled as 

„Act to have overriding effect‟ and it reads as „the provisions of this Act shall have effect 

notwithstanding anything inconsistent therewith contained in any other law for the time being 

in force‟. Regulation 32 The CCI (Procedure in regard to the transaction of business relating 

to combinations) Regulations, 2011 also provides an ‘overriding effect’ clause. The SEBI 

Act, 1992 contains no such provision. However, it is noteworthy that SEBI has recommended 

to amend the abovementioned provision in order to provide an overriding effect to the 

provisions of the Act.
71

 A non obstante clause is included to give an overriding effect to one 

clause over the another.
72

 If there is an inconsistency or departure between the non obstante 

clause and another provision, it is the non obstante clause which will prevail.
73

 

The Competition Act, 2002 as well as the SEBI Act, 1992 talks about application of other 

laws. Section 62 of the 2002 Act and section 32 of the 1992 Act are drafted on parallel lines. 

The provision reads as ‘the provisions of this Act shall be in addition to, and not in 

derogation of, the provision of any other law for the time being in force‟.  

Two conclusions can be drawn out by reading the abovementioned provisions together. 

Firstly, the provisions of the Competition Act, 2002 and SEBI Act, 1992 have to be applied 

harmoniously. Secondly, in case the provisions of Competition Act, 2002 and SEBI Act, 

1992 are inconsistent to each other, the provisions of Competition Act, 2002 shall prevail. 

Thus, the provisions of 1992 Act will continue to apply with full force, provided the said 

provision is not in conflict with the 2002 Act.  
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Reference to and by the Commission 

Sections 21 and 21A of the Competition Act, 2002 are the same in its letter and spirit. The 

only difference is that under section 21, a reference is made to the Commission by a statutory 

authority whereas under section 21A, a reference is made by the Commission to a statutory 

authority.
74

Section 21 provides that in the course of a proceeding before any statutory 

authority a party has raised an issue that the decision taken by the statutory authority would 

be contrary to the provisions of Competition Act, 2002, then the statutory authority may 

make a reference to the Commission.
75

 By virtue of Competition (Amendment) Act, 2007, 

the statutory authority is empowered to, suo moto, make such reference to the Commission.
76

 

Section 21A has been added by the Competition (Amendment) Act, 2007. Thus, section 21A 

deals with the Commission making a reference to the statutory authority on an issue raised 

before it
77

 or suo moto
78

. Regulation 34 of The CCI (Procedure in regard to the transaction of 

business relating to combinations) Regulations, 2011 also attempts to build co-operation with 

other agencies or statutory authorities. It empowers CCI to seek opinion of any other agency 

or statutory authorities in relation to a combination.   

The Commission or the statutory authority, as the case maybe, shall give its opinion within a 

period of 60 days of receipt of such reference.
79

 The Commission or the statutory authority 

shall consider the opinion of the statutory authority or the Commission, respectively, but is 

not bound by it.
80

 With reference to the above provisions, CCI and SEBI is expected to work 

in coordination and at par. Sections 21 and 21A can help both the regulators to achieve their 

objects in its true sense. Any dispute between the two regulators can be resolved with by one 

regulator referring the dispute to the other or considering the opinion of the other.  

Chapter VII: Conclusions & Suggestions 

India’s economy cannot develop without the smooth functioning of CCI and SEBI. Both the 

regulators are of extreme importance to the development of the nation. The Raghavan 
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Committee opined that there shall be a separate bench to handle pre-merger scrutiny cases. 

The Report recommended to constitute a Mergers Commission. The primary purpose was to 

avoid any delays.
81

The Committee pointed out that the existence and regulations of SEBI 

needs to be taken into account. The Board has laid down a Takeover Code to ensure 

competitive bids and free transferability of shares, and to provide greater transparency in 

takeovers of a company.
82

 The Committee recommended that the provisions of Takeover 

Code shall be absolutely administered by SEBI and need not be a part of competition law. 

However, appeals against the decision of SEBI shall lie to CCI. The Mergers Commission 

shall accordingly deal with the appeals. Therefore, the Committee recommended that the 

SEBI Act, 1992 shall be appropriately amended in order to provide appeals to CCI, 

particularly the Mergers Commission.
83

 

Experts have opined that a ‘super regulator’ is required for the financial market. 
84

An attempt 

was also made to reduce the period of 210 days to 180 days through the Competition 

(Amendment) Bill, 2012. However, the Bill lapsed due to the dissolution of the Parliament.  

Conflicts between competition authority and sector specific regulator exists worldwide. One 

regulator outsmarting the other benefits no one. Thus, many countries have developed ways 

by which both the regulators work in co-ordination. The Australian Competition and 

Consumer Commission incorporates industry-specific technical regulators (for example, 

telecom, gas, electricity).
85

 In the United Kingdom, Office of Fair Trading and the sector 

specific regulators have concurrent jurisdiction. They have a common appellate forum, 

known as the Competition Appellate Tribunal. Thus, appeals from sector specific regulators 

lies to Competition and Market Authority, and then to Competition Appellate Tribunal.
86

In 

Finland, the Finnish Competition and Consumer Authority entered into a Memorandum of 

Understanding with the Finnish Communications Regulatory Authority in 2003 with a view 

to eliminate overlaps and conflicts.
87

 In France, the competition authority and the radio & 

television sector regulator are under the duty to consult each other. The sector regulator is 
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responsible to provide technical inputs while the competition authority is responsible to apply 

competition law in tune with the technical inputs.
88

 In Germany, laws were amended to 

overcome parallel competencies.
89

In Zambia, sector specific regulators are required to 

consult the competition authority in case of any conflict.
90

 In Japan, the Japan Fair Trade 

Commission and sector specific regulators resolve disputes through Government diktat.
91

 

Therefore, taking into consideration the Indian scenario, the best approach to resolve the 

conflict is that both the regulators shall co-operate. The provisions of the above discussed 

Acts and Regulations provides effective ways to work in harmony. If the co-operation 

approach fails, then methods undertaken by other countries to resolve the conflict, the 

recommendations of the Raghavan Committee etc. shall be adopted.  
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