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   EDITORIAL NOTE 

Lexkhoj Publication is committed to bring the highest quality research to the widest possible 

audience through an unparalleled commitment to quality and reliability.  It is established with 

the objective of promoting academic research and fostering debate on contemporary legal 

issues all across the world. Lexkhoj Publications collectively bring together leading scholars 

in the field to cover a broad range of perspectives on all the key issues in national and 

international law. 

Lexkhoj is delighted to announce the Issue of the Lexkhoj Research Journal of Law and 

Socio-Economic Issues whichis an international journal, publishing critical approaches to 

socio-legal study and multi-disciplinary analysis of issues related to law and socio-economic. 

The journal will strive to combine academic excellence with professional relevance and a 

practical focus by publishing wide varieties of research papers, insightful reviews, essays and 

articles by students, established scholars and professionals as well as by both domestic and 

international authors.Authors should confirm that the manuscript has not been, and will not 

be, submitted elsewhere at the same time.  

The Journal provides a forum for in-depth analysis of problems of legal, social, economic, 

cultural and environmental transformation taking place in the country and word-wide. It 

welcomes articles with rigorous reasoning, supported by proper documentation. The Journal 

would particularly encourage inter-disciplinary articles that are accessible to a wider group of 

Social activist, economist, Researcher, policy makers, Professionals and students.  

This quarterly issue of the journal would like to encourage and welcome more and more 

writers to get their work published. The papers will be selected by our editorial board that 

would rely upon the vibrant skills and knowledge immersed in the paper.  

Needless to say, any papers that you wish to submit, either individually or collaboratively, 

are much appreciated and will make a substantial contribution to the early development and 

success of the journal. Best wishes and thank you in advance for your contribution to the 

Lexkhoj Research Journal of Law and Socio-Economic Issues. 
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COMPARATIVE ANALYSIS OF FREEDOM OF SPEECH IN INDIA, USA, CHINA 

AND FRANCE 

* Ashima Sharma  

 

 

ABSTRACT 

"Give me the liberty to know, to utter, and to argue freely according to conscience, above 

all liberties".            

          John Milton
1
 

With the emergence of liberal democracy in the last few decades all over the world, the 

debate over freedom of speech and expression somehow got settled. It’s not a matter of 

debate anymore. One need not explain to anyone the importance of freedom of speech and 

expression in a running state system. This freedom is an integral part of the human 

civilization regime.  

“Freedom of Speech and expression means the right to express one's own convictions and 

opinions freely by words of mouth, writing, printing, pictures or any other mode. In modern 

time it is widely accepted that the right to freedom of speech is the essence of free society and 

it must be safeguarded at all time. The first principle of a free society is an untrammelled 

flow of words in an open forum.
2
” 

INTRODUCTION 

―The right freely criticise the various institutions of government, the conduct of whether by 

the executive or Parliament, the performance of the judiciary-the Freedom of Speech has 

various facets which give individuals the right to express themselves and their woes. It gives 

the right to put their grievances in front of the government and demand the redressal of the 

same. Not only this, the freedom ensures that everyone gets an equal opportunity to express 

themselves without infringing the rights of others. This is another facet of this right which 

portrays tolerance. The tolerance to accept the views and expression of others even if one 

doesn‘t agree with the same.  

                                                           
1 An English Poet, as quoted in his speech before the Parliament of UK, defending freedom of speech, 1644. 
2 MP Singh,  Comparative Constitutional Law, (2nd Edn, Eastern Book Company, 2011) 
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The freedom to express oneself is a right without which a democratic system can‘t survive. It 

gives the citizens the right to voice their opinions and its importance is constantly forcefully 

emphasised in our highest courts.
3
‖ 

―The freedom however is not an absolute one and is limited by different restrictions in 

different systems. Hence, it should at once be made clear that notwithstanding the "primacy" 

of the right of freedom of speech in some countries, in no constitution is the right absolute. 

The same is to be balanced against other legitimate interests. In some constitutional 

instruments the balancing of the right of free speech against other interests is expressly 

provided.
4
‖ 

Liberty to express opinions and ideas without hindrance and especially without fear of 

punishment plays a significant role in the development of any society and ultimately for that 

state. Freedom of expression is among the most widely protected of constitutional rights.  

Thus, in the subsequent sections an insight will be taken into the position of freedom of 

speech & expression in four of the major republics of the globe. The constitutional liberty and 

restrictions have been examined for such countries which are as follows:  

1. The world‘s largest democracy ―India‖  

2. The oldest and successful democracy of world ―USA‖, 

3.  The European experience ―France‖, and 

4. The communist regime ―China‖ 

(II) FREEDOM OF SPEECH AND EXPRESSION IN INDIA 

Democracy means Government of the people, by the people and for the people; it is obvious 

that every citizen must be entitled to participate in the democratic process and in order to 

enable him to intelligently exercise his right of making a choice, free and general discussion 

of public matters is absolutely essential. 

                                                           
3 Sydney Kentridge, „Freedom of Speech: Is It the Primary Right?‟ (1996) The International and Comparative Law 

Quarterly, pp.253-270, available at <http://www.jstor.org/stable/760887>, Accessed: 11-10-2017  

4 Supra Note 3. 
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In India, the freedom of speech and expression has been expressly provided in the Preamble 

and in Part –III of the Constitution. The Freedom has various facets which have been 

discussed here under, however the same are not exhaustive of the definition of Freedom of 

Speech and Expression.  Article 19(1)(a) states: 

―All citizens shall have the right to freedom of speech and expression‖ 

Freedom of speech enjoys special position as far India is concerned. The importance of 

freedom of expression and speech can be easily understood by the fact that the Preamble 

itself ensures to all citizens liberty of thought and expression. The same had been transformed 

as fundamental right under part III of the Constitution of India.  

In the matter of Romesh Thapar v. State of Madras
5
 it was opined by J. Patanjali Shastri, that 

 ―Freedom of speech lies at the foundation of a democratic society, for without free political 

discussions, no public education is possible, which is so important for the proper functioning 

of the govt.‖ 

Explaining the scope of freedom of speech and expression Supreme Court has held that  

―The words "freedom of speech and expression" must be broadly constructed to include the 

freedom to circulate one's views by words of mouth or in writing or through audiovisual 

instrumentalities. Freedom of Speech and expression means the right to express one's own 

convictions and opinions freely by words of mouth, writing, printing, pictures or any other 

mode.‖
6
 

In the Indian jurisprudential System, the Freedom of Speech and Expression includes various 

freedoms impliedly, some of them discussed here under. 

(A) RIGHT TO KNOW 

The right to know, to receive and to impart information has been recognized within the right 

to freedom of speech and expression. A citizen has a fundamental right to use the best means 

of imparting and receiving information and as such to have an access to telecasting for the 

purpose.  

                                                           
5 [1950] AIR (SC) 124 
6 Express Newspapers (Private) Ltd. v. Union of India, [1959] AIR 1 SCR 12 
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It is important to notice at this point that the, Right to Information Act-2005, which specially 

talks about peoples‘ right to ask information from Government official was a result of judicial 

interpretation of freedom of speech & expression to this extent.
7
 

(B)RIGHT TO VOTE 

 In democracy casting vote is a medium of expression of political will. Thus, repeatedly 

courts held that right to vote is a limb a right to speech & expression as provided in Article 

19(1)(a) of the Indian constitution. It shows that the citizens have the right to express their 

choice in the election of their leaders which is the main limb of a democratic system. 

(C) RIGHT TO CRITICIZE THE GOVERNMENT 

The citizens of India have been given the freedom to criticise the government and its policies 

and express their views on the same. However, the same should not amount to Sedition or 

should not lead to public disorder or inciting people to cause rebellion or insurgency or a war 

within the nation. Healthy criticism is always welcomed to inform the government about their 

faults so that they can improve on the same. However, it should not go beyond the 

permissible limits. 

(C) RIGHT TO EXPRESS ONESELF BEYOND NATIONAL BOUNDARIES 

In the case of Satwant Singh v. D. Ramarathnam, Assistant Passport Officer
8
, that 

―Fundamental Rights are not only limited to the territories of India but go beyond that. When 

an Indian National goes to another country, Article 21 still gives him/her the Right to life and 

liberty. It doesn’t vanish merely because the national is no longer in India. Similarly all other 

fundamental rights also prevail on every Indian national.‖ 

Similarly, in Maneka Gandhi v. Union of India
9
, it has been opined that an individual has the 

right to not only express oneself within the territory of the nation, but also outside the 

national borders. The Freedom of Speech and Expression extends to the freedom to express 

oneself in other countries as well. 

(D) FREEDOM OF PRESS 

                                                           
7 Union of India v. Association for Democratic Reforms, [2002] 5 SCC 294 
8 [1967] AIR (SC) 1836 
9 [1978] AIR (SC) 597 
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The Freedom of Press is not expressly mentioned under Article 19(1)(a), however the same 

has been impliedly accepted as a part of this provision. In the Constituent Assembly debates, 

it was made clear by Dr. Ambedkar, that no special mention of freedom of press was required 

under the provision of Article 19(1)(a), since freedom of speech included freedom of press. In 

his words, 

―The press of India doesn’t have any special rights which the citizens don not have. When the 

editor of a newspaper publishes news, they express their views and opinions just like any 

citizen of the nation. Hence, no special mention of freedom of press is required.‖
10

 

In the famous case Express Newspapers (Bombay) (P) Ltd. v. Union of India
11

 court observed 

the importance of press very aptly. The Hon‘ble Court held in this case that: 

“In today’s free world freedom of press is the heart of social and political intercourse. The 

press has now assumed the role of the public educator making formal and non-formal 

education possible in a large scale particularly in the developing world, where television and 

other kinds of modern communication are not still available for all sections of society. The 

purpose of the press is to advance the public interest by publishing facts and opinions without 

which a democratic electorate [Government] cannot make responsible judgments. 

Newspapers being purveyors of news and views having a bearing on public administration 

very often carry material which would not be palatable to Governments and other 

authorities.” 

In the matter of Union of India v. Association of Democratic Reforms
12

, it was held, 

“The Courts have the duty to uphold the Freedom of Press and invalidate all laws and 

legislations and administrative actions which abridge that freedom. The Freedom of Speech 

has three essential elements which includes: 

 Freedom to access to all sources of information 

 Freedom of Publication 

 Freedom of Circulation” 

                                                           
10 Dr. B.R. Ambedkar, “Constituent Assembly Debates (Proceedings) on 2nd December, 1948 – Volume VII”, 
Available at <parliament of Inida.nic.in./Is/debates/debates.html>  
11 [1959] SCR 12 
12 [2002] 5 SCR 294 
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Hence, from a perusal of the above stated, one can firmly say that freedom of Press is an 

essential element of Freedom of Press. 

 (E) RIGHT TO ADVERTISE: 

In the matter of Tata Press Ltd. v. Mahanagar Telephone Nigam Ltd.
13

, it has been held that 

the Freedom of Speech and Expression also protects those speeches and expressions which 

are made for commercials purposes in transactions and trades. It includes commercial 

advertisements as well. 

(F) RIGHT TO REMAIN SILENT 

The Right to Freedom not only includes the right to express oneself but also the right to 

remain silent when one wishes to as held in, People’s Union for Civil Liberties v. Union of 

India
14

. 

 

RESTRICTIONS ON FREEDOM OF SPEECH & EXPRESSION
15

 

It is necessary to maintain and preserve freedom of speech and expression in a democracy, so 

also it is necessary to place some restrictions on this freedom for the maintenance of social 

order, because no freedom can be absolute or completely unrestricted.  

Art 19(2) says that  

“Nothing in Art 19 (1) (a) shall affect the operation of any law or prevent the state from 

making any law, in so far as such law imposes reasonable restrictions on exercise of the right 

conferred by the said clause in the interest of :  

 Sovereignty and integrity of the country. 

 security of the state 

 Friendly relations with foreign states. 

 public order 

                                                           
13 [1995] AIR (SC) 2438 
14

 Article 19(2) of the Constitution of India 
15Ref;  MP Jain , Indian Constitutional Law (Edn 7th, Lexis Nexis, 2014)  
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 decency and morality 

 defamation 

 contempt of court 

 Incitement of an offence” 

(A) Sovereignty and integrity of India 

To maintain sovereignty and integrity of a state is utmost duty of government. Taking into it 

into account, freedom of speech and expression can be restricted so as not to permit any one 

to challenge sovereignty or to permit any one to preach something which will result in threat 

to integrity of the country. 

(B) Security of State:  

Security of state is of vital importance and a government must have power to impose 

restriction on the activity affecting it. Under Article 19(2) reasonable restrictions can be 

imposed on freedom of speech and expression in the interest of security of State. Thus, any 

speech or expression of views done by any individual that provoke a threat to the internal 

security of state shall be per se restricted. 

(C) Friendly relations with foreign states:  

In the present global scenario, the statehood largely depends on the international recognition. 

The global economic, security and political matters can‘t be dealt in isolation. Thus, cordial 

terms with foreign states are very much needed. Keeping this thing in mind, this ground was 

added by the constitution (First Amendment) Act, 1951. The Foreign Relations Act, 1932 also 

provides punishment for libel against one who makes any statement which has the effect of 

jeopardising the relations of India with a friendly state.  

(D) Public Order: 

 Next restriction prescribed by constitution is to maintain public order. This ground was also 

added by the Constitution (First Amendment) Act. 'Public order' is an expression of wide 

connotation and signifies public peace, safety and tranquillity. 

 (E) Decency or morality:  
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The way to express something or to say something should be decent one. It should not affect 

the morality of the society adversely. Our constitution has taken care of this view and inserted 

decency and morality as a ground.  

The words 'morality or decency' are words of wide meaning. Sections 292 to 294 of the 

Indian Penal Code provide instances of restrictions on the freedom of speech and expression 

in the interest of decency or morality. Although, it should be kept in mind that morality is a 

subjective terms and varies from time to time and from place to place. The Indian Courts 

apply the principle evolved in R v. Hicklin
16

 to understand what is obscene and what is not. 

(F) Contempt of Court:  

In a democratic country Judiciary plays very important role. In such situation it becomes 

essential to respect such institution and its order. Thus, restriction on the freedom of speech 

and expression can be imposed if it exceeds the reasonable and fair limit and amounts to 

contempt of court.
17

 The Contempt of Courts Act, 1971 defines under Section 2 both Civil 

and Criminal Contempt and provides for the punishment of the same. 

(G) Defamation:  

One‘s freedom, be it of any type, must not affect the reputation or status another person. In a 

civilized society the reputation is of topmost importance.  Basically, a statement, which 

injures a man's reputation, amounts to defamation. An attack on ones reputation is considered 

as a valid ground by the Constitution to put restriction on freedom of speech. Defamation 

consists in exposing a man to hatred, ridicule, or contempt. Section 499 of the Indian Penal 

Code, 1860, defines defamation while Section 500 of the Act provides for its punishment. 

(H) Incitement to an offence:  

This ground was also added by the constitution (First Amendment) Act, 1951. Freedom of 

speech and expression cannot provide a tool to provoke or incites other to commit offences. 

Thus, this restriction is imposed on freedom of speech & expression. 

(III) FREEDOM OF SPEECH AND EXPRESSION IN UNITED STATES OF 

AMERICA 

                                                           
16 Regina v. Hicklin, LR 3 QB 360 [1868] 
17 Indirect Tax Practitioners Association v. R.K. Jain, Contempt Petition (CRL) No.9 Of 2009 In Contempt Petition 
(CRL) No.15 Of 1997, Supreme Court of India. 
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Initially there was no provision for protecting freedom of speech in American Constitution, 

but very soon realizing the importance of freedom of speech it amended its constitution and 

pave way for protection of speech and expression. Thomas Jefferson and other Founders 

believed that minimizing the limits on what people were free to say was essential for a 

―liberal democracy‖ to thrive.  

 ―The “marketplace of ideas” belief holds that the truth and good public policy arise from the 

competition of widely varying ideas freely shared in public discourse.‖
18

   

The Founders also thought that open exchanges of ideas would encourage tolerance among 

people with opposing views. 

Thus, the first amendment of the American constitution was brought. It specially provides 

that - 

“Congress shall make no law respecting an establishment of religion, or prohibiting the free 

exercise thereof; or abridging the freedom of speech, or of the press; or the right of the 

people peaceably to assemble, and to petition the Government for a redress of grievances”.
19

 

The above Amendment to the American Constitution is the part of the United States Bill of 

Rights. As per the Bill of Rights, United States Congress has been prohibited from making 

laws which infringe the freedom of speech, infringe the freedom of the press, limit the right 

to peaceably assemble or petition to the government for redressal of grievances, etc. It is also 

important to note that Bill of Right is an older document than the constitution and served as a 

sacred document under the constitutional conventions of USA. 

The basic question of understanding which arises at this point is that what does the ‗right of 

free speech and expression‘ encompass. Basically, it confers a negative right to the individual 

against state. One would call it negative because it puts a limitation on the state to make no 

law which breaches the rights enumerated in the first Amendment. It states that the state shall 

not: 

a) Prohibit one‘s own expression;  

b) Prevent one from receiving another‘s expression; 

                                                           
18 Associated Press v. United States, 326 US 1 
19 „An overview of the First Amendment‟ (2011)  available at <http://constitution.laws.com/1st-amendment>; 
Accessed September 16, 2017 
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 c) Compel one to express certain views;  

d) Foster adherence to an ideological viewpoint; or,  

e) Compel one to subsidize speech to which one objects. 

Hence, in United States of America, Freedom of Speech and Expression, inter alia, includes 

 To Express one‘s views 

 To criticise the government 

 To express one‘s choice of electoral candidate in any elections 

 To remain silent 

 Adherence to other ideological point of views as well, etc. 

The United States Supreme Court has led the way, extending the coverage of the First 

Amendment to activities such as burning a draft card
20

, flag burning
21

, the wearing of a black 

armband 
22

and the display of a swastika
23

 . The United States Supreme Court has also 

recognized that sexually explicit conduct, such as nude dancing
24

, may be expressive conduct 

within the coverage of the First Amendment. 

In a well known case in 1978 a federal court of appeal struck down a local designed to block 

a march of American Nazis through a village many Jewish survivors of the Holocaust lived. 

The ordinance was held to be contrary to the First Amendment because it impaired the right 

political expression.
25

 

While broadening this right and narrowing the restrictions, the U.S. Supreme Court has held 

the true essence of First amendment. The Supreme Court has interpreted the First 

Amendment's guarantee of freedom of speech very expansively, and the constitutional 

protection afforded to freedom of speech is perhaps the strongest protection afforded to any 

individual right under the Constitution. 

Press and freedom of speech 

                                                           
20 United States v. O’Brien 391 U.S. 367 (1968) 
21 Texas v. Johnson 491 U.S. 397 (1989); U.S. v. Eichman 496 U.S. 310 (1990) 
22 Tinker v. Des Moines School District 393 U.S. 503 (1969) 
23 Skokie v. National Socialist Party of America, 373 N.E. 2d 21 (1978) 
24 Barnes v. Glen Theatres 501 U.S. 560 (1991) 
25 Collin v. Smith, 578 F.2d 1197 (7th Circuit) 
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With regard to press freedom, America has again adopted very liberal attitude towards it. 

Freedom of press is the heart of social and political intercourse. It is the primary duty of the 

courts to uphold the freedom of press and invalidate all laws or administrative actions, which 

interfere with it contrary to the constitutional mandate. It has provided broad freedom to press 

(every sort of publication which affords a vehicle of information and opinion) to provide 

information to public.  

While the First Amendment provides very broad protections for expression in the United 

States, freedom of speech is not absolute. Generally, the government has more discretion to 

impose content-neutral restrictions than content-based restriction. Thus, we can further 

categorize the restrictions in two ways: 

1) Content-neutral restrictions 

2) Content-based restrictions 

(1) Content Neutral Restrictions 

The government can generally place restrictions with repect to time, place and manner on the 

exercise of freedom of expression, provided that the restrictions are not based on the content 

of the speech or the viewpoint of the speaker. These restrictions must be 

1) Content Neutral, 

2) Narrowly tailored to serve a significant government interest, and  

3) Leave open other channels of communication.
26

 

For example, the government may impose reasonable regulations on the volume of 

loudspeakers used in certain area provided that such restrictions apply to all speakers without 

regard to the particular content or viewpoint of the speech. 

(2) Content-based Restrictions 

Content-based restrictions are generally impermissible. Although, there are few exceptions 

under the same. Special categories of expression that may be restricted under the First 

                                                           
26 Stone, Adrienne, „ The Comparative Constitutional Law of Freedom of Expression‟ ( 2010). U of Melbourne 
Legal Studies Review,  Available at < http://ssrn.com/abstract=1633231> ; Acessed on September 18th, 2017 
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Amendment include incitement to imminent violence, true threats, defamatory speech and 

obscenity.
27

 

RESTRICTIONS ON FREEDOM OF SPEECH AND EXPRESSION:  

(A) True Threats 

Speech may also be restricted based on its content if it falls within the narrow class of ―true 

threats‖ of violence. A true threat is a statement that a reasonable recipient would take to 

mean that the speaker, or people working with the speaker, intends to commit physical harm 

against the recipient.  

For example, a Philadelphia woman was sentenced to eight months confinement after she left 

an anonymous threatening note on her colleague‘s chair.
28

 

In another celebrated judgment in 1919 Mr Justice Wendell Holmes had said that speech 

should be punishable "the words used are used in such circumstances and are of such a nature 

as to create a clear and present danger that they will bring about the substantive evils that 

Congress has a right to prevent.
29

 

This came to be an accepted test, with the result that, however plain the harmful tendencies of 

a speech or writing, they were immune from legislative control unless the danger to society 

which they posed was "clear and present.‖ 

Another great American judge, Learned Hand, had suggested an even stricter criterion. 

Speech, he thought, should not be punishable unless it constituted a direct incitement to 

violence.
30

 

In 1969 Judge Learned Hand's test, or something very like it, seems to have been accepted by 

the Supreme Court, in a case in which a member of the Ku Klux Klan was prosecuted under 

an Ohio Act which made it an offence to advocate the necessity of terrorism or illegal action. 

Going beyond the "clear and present danger" test, the Court held that under the First 

Amendment there was a right to advocate the use of force or other unlawful conduct "except 

                                                           
27 Freedom of Press in the United States,  IIP Publications, (2015) Avialable at 
<http://iipdigital.usembassy.gov/st/english/pamphlet/2013/04/20130416145829.html?CP.rss=true#_ftnref2 > 
Accessed on September 22nd, 2017 
28 Debs v. United States, 249 U.S. 211 (1919) 
29 Schenk v. United States 249 U.S. 47, 51-52 (1919 
30 Masses Publishing Co. v. Patten 244 Fed. 535 (S.D.N.Y. 1917 
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where such advocacy is directed to inciting or producing imminent lawless action and is 

likely to incite or produce action‖
31

 

An American writer, one sympathetic to First Amendment rights, has called that case "the 

greatest protection to what could be called subversive speech that it has ever had in the 

United States, and almost certainly greater than such speech has in any other country‖
32

 

(B) Obscenity 

Since the freedom of speech is mainly governed by the first amendment of the constitution 

and first amendment did not talk about obscenity and freedom of speech, The Supreme Court 

has usually refused to give obscenity any protection.  

In Roth v. United States
33

, Court applied a new test for obscenity, which is called the Roth 

test of Obscenity. It is as follows: 

 "Whether to the average person, applying contemporary community standards, the dominant 

theme of the material, taken as a whole, appeals to the prurient interest."  

Later on expanding the Roth test in 1973, US Supreme Court propounded a new test for the 

term obscenity. It came to be known as Miller Test which is: 

“Expression that the average person, applying contemporary community standards, would 

find that it: 

 1) Appeals to prurient interests; or 

2) Depicts or describes sexual conduct in a patently offensive way, and 

3) Lacks serious literary, artistic, political or scientific value, when taken as a whole”
34

 

In another recent American case an Indianapolis ordinance prohibited pornography, which it 

defined as the "graphic portrayal of the sexually explicit subordination of women whether in 

pictures or words". It was aimed at preventing the display of scenes of degradation, torture 

and sexual exploitation of women. This was held to be an impermissible limitation on 

                                                           
31 Brandenburg v. Ohio 395 U.S. 444  
32 Anthony Lewis, Make No Law (Reprint Edn, Vintage, 1991) as cited in  Sydney Kentridge, „Freedom of Speech: Is 

It the Primary Right?‟ The International and Comparative Law Quarterly, (1996), pp.253-270, available 

at:<http://www.jstor.org/stable/76088 7> Accessed: 9the October, 2017 

33 354 U.S. 476 (1957) 
34 Miller v. California, 413 U.S. 15 (1973) 
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freedom of expression.
35

 The ordinance was condemned "as a form of thought control" which 

was bad because it restricted that particular form of speech "no matter how great the artistic, 

literary or political value of the work as a whole". The court accepted that the portrayals of 

women which the ordinance sought to prohibit might well lead to actual harm to women. This 

was not sufficient to justify it. 
36

 

(C) Defamation  

In the United States, defamatory speech is a false statement of fact that damages a person‘s 

character, fame or reputation. It must be a false statement of fact. This is another branch of 

the law in which the weight given of freedom of speech has caused the law of the United 

States Australia) to diverge radically from that of England, namely defamation. Any law of 

libel is a restriction on freedom of speech. The law does not by any means ignore the claims 

of freedom of speech. A statement otherwise libellous is not actionable if it constitutes 

comment on a matter of public interest made honestly and without misstatement of fact. The 

law also realises that in some situations it would not serve the public interest that defamatory 

allegations could be made only on condition that they could be proved to be true. Those 

situations, which are fairly clearly defined by the common law, give rise to a qualified 

privilege. In such situations it is enough that the defamatory statements were published in 

good faith, without malice. Fair and accurate reports of what passes in Parliament and the 

courts and some other places are also privileged. The categories of qualified privilege, being 

based on public policy, are not necessarily closed but the English courts do not readily invent 

now the heads of privilege.
37

 

Speakers are afforded greater protection when they comment about a public official, as 

opposed to a private citizen. 

The nature of American defamation law was vitally changed by the Supreme Court in 1964, 

in deciding New York Times Co. v. Sullivan
38

, The New York Times had published an 

advertisement indicating that officials had acted violently in suppressing the protests of 

African-Americans during the Civil rights movement. The police official Sullivan, sued the 

                                                           
35 American Booksellers Association v. Hudnut 771 F.2d 323 (1985). 
36 Supra Note 3. 

 
37 Supra Note 3. 

38 376 U.S. 254 (1964) 
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New York Times for libel on the grounds that the advertisement damaged his reputation. The 

Sullivan case provides the principal doctrinal justification for the development, although the 

results had long since been fully applied by the Court. In Sullivan, ''right of free public 

discussion of the stewardship of public officials was recognized as a fundamental principle of 

the American form of government. The decision reflects the full strength of an American 

commitment to free speech. It recognizes the costs of such a commitment, both to luckless 

public officials who may be defamed and to governments who may be exposed the more 

readily to un- bridled criticism, but concludes that these costs are far out- weighed by the 

dangers of restricting in any way "uninhibited, robust and wide-open" debate, or "vehement, 

caustic and sometimes unpleasantly sharp attacks on government and public officials. One of 

the competing factors often posed in opposition to a need for free expression is the right to be 

free from exposure to criticism and public condemnation, at least where such criticism is 

measurably injurious and is based upon untruth.
39

  

One of the famous aphorisms of Mr Justice Holmes was that stringent protection of free 

speech would not protect a man fire in a crowded theatre.
40

 

Defamation of private individuals can be established if the statements were false and 

damaged the person‘s reputation without showing actual malice. Only individuals, not 

groups, can be defamed. Even where courts find defamation, they do not impose criminal 

punishment. Instead, courts may require the speaker to publish a correction to the defamatory 

statement and/or to financially compensate the victim. 

(D) Hate Speech 

―Hate speech — generally defined as speech that maligns a person or group based on race, 

ethnicity, gender, religion, sexual orientation or disability. While the United States does not 

restrict hate speech, it understands that the most effective weapon in combating hate speech is 

not suppression, but tolerant, truthful and intelligent counter-speech.‖ 

To summarize we can say that the extra ordinary prudence of the judiciary and a strong vision 

of the fore fathers of American constitution truly tend to deliver one of the most important 

right of modern human civilization to the citizens of US. 

(E) Incitement to Imminent Violence
41

 

                                                           
39 Ibid. 
40 Schenk v. United States, 294 US 47 (1919) 
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An individual‘s speech may be restricted if it is: 

1) Intended to incite or produce lawless action, or 

 2) Likely to incite such action, or 

 3) Such action is likely to occur imminently.  

(IV) FREEDOM OF SPEECH AND EXPRESSION IN FRANCE 

The transformation from monarchical government to democratic one happened in France 

between 1789-99, largely in the wake of American Revolution. During the 19
th

 century the 

country was subject to differing governments, from the Napoleonic Empire to a monarchy 

once again, precariously resting on a provincial democratic government at the end of the 

century.  

This long history of ups & downs ultimately ended on Oct. 4, 1958, when France adopted its 

current Constitution under the Fifth Republic and has since maintained a hybrid presidential-

parliamentary governing system.  

Though The Declaration of the Rights of Man and of the Citizen of 1789 is not included 

within France‘s constitution, it is cited in the Preamble as the country‘s standard for citizen‘s 

guaranteed rights. In Article 11 of the Declaration, freedom of speech for French citizens is 

established.  

―Article 11: The free expression of thought and opinions is one of the most precious rights of 

man: thus every citizen may freely speak, write, and print, subject to accountability for abuse 

of this freedom in the cases determined by law.‖
42

 

Specifically, the French Constitution incorporates the Declaration of Human and Civic 

Rights of 1789, which protects freedom of speech.   

Article 10 of the Declaration of Human and Civic Rights states that  

“No one may be disturbed on account of his opinions, even religious ones, as long as the 

manifestation of such opinions does not interfere with the established Law and Order.”   

                                                                                                                                                                                     
41 Brandenburg v. Ohio, 395 U.S. 444 
42 Van Kley, Dale „The French Idea of Freedom: The Old Regime and the Declaration of Rights of 1789‟ Stanford 
University Press, (1994) 
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Article 11 follows that up with “The free communication of ideas and of opinions is one of 

the most precious rights of man.  Any citizen may therefore speak, write and publish freely, 

except what is tantamount to the abuse of this liberty in the cases determined by Law.” 

In other words, the French Constitution recognizes freedom of speech, but also explicitly 

allows legislation that would limit it.  France is also bound by the European Convention on 

Human Rights, Article 10 of which also protects freedom of speech. 

In Title V of the French Constitution, Article 34 evaluates the inherent political power 

possessed by the bicameral Parliament to create legislature on the freedoms of the citizens as 

well as of the press. 

“Statutes shall determine the rules concerning: civic rights and the fundamental guarantees 

granted to citizens for the exercise of their civil liberties; freedom, diversity and the 

independence of the media; the obligations imposed for the purposes of national defence 

upon the person and property of citizens.”
43

 

Finally, no discussion of freedom of speech in France would be complete without at least a 

mention of the Law of July 29, 1881, on Freedom of the Press, which is considered one of 

France‘s foundational laws in matters of freedom of speech.  This Law of 1881 enshrines 

freedom of the press, while also setting limits to what can legally be published. 

In France, there is no equivalent to the First Amendment to the U.S. Constitution, which bars 

Congress from making any law ―abridging the freedom of speech, or of the press.
44

 The Press 

Law of 1881, as amended, guarantees freedom of the press, subject to several exceptions.  

RESTRICTIONS ON THE FREEDOM OF SPEECH AND EXPRESSION 

1. The Pleven Act of 1972 give explicit grounds of restriction on Freedom of Speech and 

Expression, which are as follows: 

 Incitement to hatred,  

 Discrimination,  

 Slander and  

                                                           
43Constitution of France 
44 “Court Orders French Cop-Watching Site Blocked.” Herald Tribune. (2011): n. page. Web. 7 Apr. 2013. Available 
at <http://www.heraldtribune.com/article/20111016/ZNYT05/110163018/-1/news04?p=1&tc=pg&tc=ar&gt> 
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 Racial Insults.
45

  

(2) Hate Speech 

The Press Law of 1881 punishes hate speech in French society, a law enacted to curb any 

type of racist or discriminatory speech.  While France and the United States share a common 

political foundation, France skews its citizens‘ right to speak freely. The French constitution 

promises its citizens freedom of speech and of the press, yet the government has radically 

increased its regulation as the country‘s moral watchdog, deciding when certain speech or 

published articles violate the integrity of France. 

(V) FREEDOM OF SPEECH AND EXPRESSION IN CHINA 

Article 41 : Freedom of Speech
46

: 

(1) Citizen‘s of the People‘s Republic of China have the right to criticize and make 

suggestions to any State organ or functionary. Citizen‘s have the right to make to relevant 

State Organs complaints and charges against, or exposures of, any State Organ or functionary 

for the violation of the law or dereliction of duty; but fabrication or distortion of facts for the 

purpose of libel or frame-up is prohibited. 

(2) The State Organ concerned must deal with complaints, charges or exposures made by 

citizens in a responsible manner after ascertaining the facts. No one may suppress such 

complaints, charges and exposures, or retaliate the citizens making them. 

(3) Citizens who have suffered losses through infringement of their civic rights by any State 

organ or functionary have the right to compensation in accordance with the law. 

In a communist society, the individual's best interests are indistinguishable from the society's 

best interest.  Thus, the idea of an individual freedom is incompatible with a communist 

ideology.  The only reason to hold individual speech and information rights would be to 

better the society and this condition rather is a rare occasion.
47

  

On the other hand, the idea of perfect equality in communism argues for a right of expression 

and press.  Since each individual is equally important, each should have an equally valid 

                                                           
45 Ref; The European Court of Human Rights and the Rights of Marginalised Individuals and Minorities in National 
Context 
46 Chapter Two : The Fundamental Rights and Duties of Citizens, Constitution of People‟s Republic of China 
47 Bhagwat, Ashutosh Avinash, „Free Speech Without Democracy‟ (2015). UC Davis Law Review, available at 
<http://ssrn.com/abstract=2478873 > Accessed 28Th September, 2017 
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point of view.
48

  Indeed, Marx defended the right to a freedom of the press, arguing in 1842 

that restrictions, like censorship were instituted by the bourgeois elite.  He claimed 

censorship is a tool of the powerful to oppress the powerless.
49

 

As discussed earlier, Article 35 of the Chinese Constitution grants Chinese citizens a 

seemingly unqualified right to ―freedom of speech.‖
50

 It should be noted, however, that 

despite the clear language of Article 35, other parts of the Constitution suggest that there may 

be limits on this right. In particular, Article 51
51

 states that ―Citizens of the People's Republic 

of China, in exercising their freedoms and rights, may not infringe upon the interests of the 

state, of society or of the collective, or upon the lawful freedoms and rights of other 

citizens.‖
52

  

Freedom of the press is another promise made by the Chinese government provided in 

chapter two of the revised 1982 constitution. Freedom of speech, a right provided by the 

35
th

 amendment, seems only to be visible within the constitution and absent in the country. 

Clearly, this language, notably the restriction on infringing ―upon the interests of the state, of 

society, or of the collective‖ could easily be invoked to justify, on constitutional grounds, 

limits on free speech. And in fact, commentators have argued that this is precisely the effect 

that this and other provisions of the Constitution have had.
53

 

Finally, in addition to tolerating private speech, the Chinese leadership has also begun to take 

steps that would permit private citizens to obtain information about the operations of the state 

– a crucial step to enabling speech about the state. In 2008, China adopted regulations 

permitting private citizens to file ―open government information‖ requests – the equivalent of 

freedom-of-information requests – with local and central government entities. 

RESTRICTIONS ON FREEDOM OF SPEECH AND EXPRESSION 

                                                           
48 Ibid 
49 Tony Walker, „Half empty, half full‟, The Australian Journal of Chinese Affairs‟ (1983) available at 

<http://www.jstor.org/stable/2159098> Accessed September 11th, 2017 

50 Ibid 
51 Wang Dang and Yung Li, „On Freedom of Speech of the Opposition‟ (1989) World Affairs, available at < 

http://www.jstor.org/stable/20672222> Accessed October 11th, 2017 

52 Supra Note 51 
53 Ibid 
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The government of China puts restrictions on the Freedom of Speech and Expression by 

several laws on its citizen‘s freedom of speech & expression. 

(A) Regulations on the Administration of Publishing: 

Article 5: All levels of the People's Government shall ensure that citizens are able to legally 

exercise their right to freedom of publication. When citizens exercise their right to freedom of 

publication they shall abide by the Constitution and laws, shall not oppose the basic 

principles confirmed in the Constitution, and shall not harm the interests of the country, the 

society or the collective or the legal freedoms and rights of other citizens. 

Article 24: Citizens may, in accordance with the prescriptions of these Regulations, in their 

publications freely express their views and opinions with respect to national affairs, 

economic and cultural affairs, and social affairs, and freely release the results of their 

undertakings in scientific research, literary art creations and other cultural activities. Legal 

publications shall receive the protection of the law, and no group or individual may illegally 

interfere, hinder or disrupt the publishing of publications 

(B) Cyber-Dissident 

Those who publish dissatisfaction with Chinese government and policies on-line are labelled 

Cyber-dissidents. Cyber-dissidents are very common in China because the blogs that are 

posted on the world web are anonymous and essentially provide safety to the writer. 

(C) National Security 

China adopted an amendment that required internet and telecom companies to cooperate with 

authorities when it came to national security issues. This allowed the government to regulate 

what the public had informational access to while excusing their interference with news. 

Another stipulation of internet use recently required personal information and registration for 

Internet users that went into effect March 16, 2012.  

―Any unit or individual may use not the Internet to create, replicate, retrieve, or transmit the 

following kinds of information.:‖
 ―
 

1. Inciting to resist or violate the Constitution or laws or the implementation of 

administrative regulations; 

2. Inciting to overthrow the government or the socialist system; 
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3. Inciting division of the country, harming national unification; 

4. Inciting hatred or discrimination among nationalists or harming the unity of the 

nationalities; 

5. Making falsehoods or distorting the truth, spreading rumours, destroying the order of 

society; 

6. Promoting feudal superstitions, sexually suggestive material, gambling, violence, 

murder; 

7. Engaging in terrorism or inciting others to criminal activity; openly insulting other 

people or distorting the truth to slander people; 

8. Injuring the reputation of state organs; 

9. Other activities against the Constitution, laws or administrative regulations. 

In any event, even if the written Chinese Constitution did provide unambiguous free speech 

protections, its efficacy would be undermined by one simple fact – the Chinese judiciary does 

not exercise the power of judicial review. After a brief flirtation with the adjudication of 

constitutional rights at the beginning of this century, China has firmly rejected this approach, 

denying legal effect to the Constitution.
54

  

Even if a system of judicial review existed, given the weakness of Chinese courts and their 

lack of independence from the Communist Party, it is quite clear that they are not 

institutionally capable of meaningfully constraining the actions of the State and Party.
55

 In 

practice, then, in the area of free speech, as in most other areas, the actual system of 

government in China has little relationship to the written Constitution, except insofar as 

senior officials choose to follow constitutional rules.
56

 

The Constitution by its own terms has no constraining effect, except perhaps a moral one. 

(VI) A COMPARATIVE ANALYSIS: 

                                                           
54 Albert H.Y. Chen, „The Discourse of Political Constitutionalism in Contemporary China‟ (2014)  The China 
Review, , Available at < https://www.jstor.org/stable/23928510>  Accessed on September 25th , 2017 
55 Ibid 
56Edited by C. Stephen,  Understanding china’s legal system: essays in honor of Jerome A. Cohen, (Edn. 1, NYU Press, 2003) 
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Two great democracies of world America and India very aptly recognizes the right of 

freedom of speech and expression. The United States and India almost have similar free 

speech provisions in their Constitutions. Article 19(1) (a) of Indian constitution corresponds 

to the First Amendment of the United States Constitution which says, ―Congress shall make 

no law respecting an establishment of religion, or prohibiting the free exercise thereof; or 

abridging the freedom of speech, or of the press; or the right of the people peaceably to 

assemble, and to petition the Government for a redress of grievances‖.  

However, the provisions in the US Constitution have two notable features i.e.:  

• Freedom of press is specifically mentioned therein, 

• No restrictions are mentioned on the freedom of speech. 

The United States has a complex First Amendment jurisprudence that varies the protection 

offered free speech according to form. Similarly, India developed its own free speech 

jurisprudence that applies a "reasonable restrictions" test based on eight mentioned 

restrictions. The real difference in freedom of speech and thereby to the freedom of press and 

media enjoyed in the United States and India is a question of degree. This difference in 

degree is attributable to the reasonable restrictions provision and the moral standard of the 

communities. Although a strong hope for more independent media is present as the Law 

Commission‘s in its 101
st 

report
57

 recommended that the press commission reports should be 

applied on the media corporations and necessary constitutional amendment should also be 

brought. The mammoth question is not only the degree of freedom of press and media but 

also its accountability and responsibility should be governed. 

As far as India is concerned, Supreme Court of India has held that there is no specific 

provision ensuring freedom of the press separately. The freedom of the press is regarded as a 

―species of which freedom of expression is a genus‖.  Therefore, press cannot be subjected to 

any special restrictions which could not be imposed on any private citizen, and cannot claim 

any privilege (unless conferred specifically by law), as such, as distinct from those of any 

other citizen. 

The France-based watchdog group Reporters without Borders ranked China 175 out of 180 

countries in its 2014 worldwide index of press freedom. The Chinese constitution provides 

                                                           
57 Law Commission of India, Report Number 101, „Freedom of Speech and Expression under Article 19 of the 
Constitution- Recommendation to Extend it to Indian Corporation‟ (1984) 
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for freedom of speech & expression but at the same time explicitly provides for the 

reasonable restrictions, although, such restricions have been observed in extreme 

unreasonable manner. Corporal punishment, stringent media and cyber restrictions are part of 

the Chinese governance on this issue. The judiciary also seems to be inactive on raising such 

issue. 

France, being a part of the European Union is bound by many declarations and covenants but 

the restrictions imposed by the Constitution is still criticized. Hopefully, remains hope that 

France will become more progressive in its regulation of these basic freedoms. However, 

because of growing Internet censorship and restrictions on the press, attempting to predict 

what will happen with these issues seems difficult. Between the United States and France, the 

United States remains the freer of the two. The United States holds this advantage by 

constitutionally protecting hate speech as well as protecting speech that is critical of political 

leaders. France exists as a conflicted republic, but citizens are relying on the change of 

political tide to gradually define a freer society. 

After comparing the various systems, one can say that all the systems provide for Freedom of 

Speech and Expression, but the same is not absolute and subject to restrictions. But this 

Freedom occupies a weaker place in the Chinese Regime due to lack of Judicial Review. 

Since, Judiciary doesn‘t have the power to review laws restricting the Freedom, there is little 

protection afforded to the same. 

(VII) CONCLUSION 

As discussed earlier in the liberal democracy, that most part of the world adopted as the best 

means to get governed calls for a free will to speak. The challenges posted to freedom of 

speech and expression is a major demonstration of the fact that the geographic boundaries in 

which constitution operates are disappearing. It is the time where rights such as speech & 

expression are not only limited to state boundaries but have a global appeal.  

Only government-approved speech is ―free‖ speech.  Anything else is ―hate speech‖ or 

―incitement‖. Free speech and the right to freedom of expression apply to ideas of all kinds 

including those that may be deeply offensive. But it comes with responsibilities and we 

believe it can be legitimately restricted. In other words, it‘s only ―free speech‖ if it‘s 

―responsible‖. What constitutes ―responsible‖ speech is, of course, decided by the 

government. This debate is also need to be revisited on global platform. 
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Internet, broadcasting, international media, human rights, international agencies tend to give 

a broader picture to such basic rights. Now, it‘s not possible to confine the speech and 

expression and rights by the restrictions imposed by countries.  

So, it is needed that a reason based society where diversified opinions are respected by each 

other and the freedom on one shouldn‘t create the whims of the other‘s concern. The recent 

Charlie-Hebedo in France, the Nirbhaya documentary controversy, unconstitutionality of 

Section 66A of IT Act or the net neutrality debate are example of such clashes. Speech being 

a result of social construct varies in acceptance from one thought clan to another. 

Government‘s intervention makes it worst, as it seems an unnecessary talisman for everyone. 

To conclude, the only thing that should linger about this debate that we live on a single globe 

but in a pluralistic society. The harmonized will (that should also be result of individual 

choice) will only minimized this problem and bring peaceful existence of the society. A 

governed global prudence in the upcoming years will be a welcome step to ensure this right. 

 

 

 


