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   EDITORIAL NOTE 

 

LEXKHOJ is delighted to launch its second volume of the criminal law journal. Lexkhoj 

International Journal of Criminal Law is the leading quality journal for all those involved in 

criminal law. Drawing all aspects of the law together in one regular publication, it allows 

quick and easy monitoring of all key developments. Our purpose is to provide a journal that 

offers a multi-disciplinary analysis of issues concerning Criminal Law. The journal strive to 

combine academic excellence with professional relevance and a practical focus by publishing 

wide varieties of research papers, insightful reviews, essays and articles by students, 

established scholars and professionals as well as by both domestic and international authors. 

“An act is not guilty unless the mental state with which it is done is also guilty”. The crime is 

the combination of both Actus reusand Mens rea, and is a single unity. We live in a modern 

society which is subject to major changes that stem from, for instance, internationalization 

and technological development. In many aspects these changes also represent societal 

challenges that demand a rethinking of legal solutions. Our increased connectivity through 

internet has created new opportunities for criminals. Now the crime is not limited to the 

traditional ways. 

We hope that you find Volume II Issue III valuable, that you will help inform others about 

the journal and will consider submitting your own work. The papers will be selected by our 

editors who would rely upon the vibrant skills and knowledge immersed in the paper. We 

welcome your comments so that we may improve the journal in future volumes. 

Needless to say, any papers that you wish to submit, either individually or collaboratively, 

are much appreciated and will make a substantial contribution to the early development and 

success of the journal. Best wishes and thank you in advance for your contribution to the 

Lexkhoj international journal of criminal law. 
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APPLICATION OF IMPOSSIBILITY TEST FOR DIFFERENTIATING 

PREPARATION WITH ATTEMPT  

*
 Pratyusha Kar  

West Bengal National University of Juridical Sciences 

 

 

Abstract 

Execution of a crime comprises of four stages – mental stage, preparation stage, attempt 

stage and the final stage of actual accomplishment of the crime. The preparation stage of a 

crime is punishable only under certain circumstances. But the attempt stage is always 

punishable and often it becomes difficult to differentiate between preparations for crime with 

attempt towards commissioning of the crime. Impossibility test is one of the methods; the 

courts usually adopt to establish such differentiation. In the present paper the author after 

illustrating the distinction between preparation and attempt explains how impossibility in 

criminal attempts happens and describes the applicability of the impossibility test. The author 

further argues that for practical application this test should be together with the social 

security factors. The author finally concludes that the impossibility test should consider the 

criminal responsibility and felonious objectives of the actor as the test alone does not 

recognise future threat to the society.  

 

Key words: Impossibility Test, Attempt, Preparation, Criminal Liability 
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I. Introduction 

The criminal law not only penalises the crimes executed but also punishes inchoate crimes. 

Attempts in criminal law fall under the later category and is a punishable inchoate offence. 

For the sake of committing the offence „attempt‟ for contemplating a particular crime, a 

person firstly breeds intention to commit and secondly makes some preparation to commit the 

crime and thirdly based on those preparations “does an act towards its commission”
1
, not 

necessarily it is the penultimate act “but must be an act during the course of committing that 

offence”.
2
 It may be any act for the purpose of the fulfilment of the specific crime under §511 

of the IPC.
3
It may so happen that the attempt has failed to fulfil the desired criminal intention 

or actual consummation of the crime and has not caused any injury or harm to any individual 

but it may be adequately injurious to the society for the act done for the purpose of 

accomplishing the offence and hence punishable.  

 

Thus, committing a crime involves four stages – intention or mental stage, preparation stage, 

attempt stage or action based on preparation, and the final stage of actual commissioning of 

the offence. The first stage of human contemplation is not under the purview of the criminal 

jurisprudence as “the devil himself knoweth not the thought of man”
4
 – it is not possible to 

look over the breast of a criminal and one cannot be punished for the idea he is bearing in his 

mind. Therefore, it is not considered a crime. The preparatory stage is the beginning of the 

physical action which comprises of arranging and preparing the required measures for 

commissioning of the criminal act planned. In most of the cases, preparation is not treated as 

a crime as it is difficult for the prosecution to establish the intention of the preparation with 

certainty. Suppose as a preparation to kill someone, a person purchased a sharp kitchen knife 

but later he changed his mind and dropped the plan. The person could not be held guilty as it 

is difficult to conclude whether the knife was purchased for killing or for mincing vegetables. 

However, preparation is punishable only under special circumstances like preparation for 

waging war against the government (§122), preparation for “committing depredation on 

territories of Power at peace with the Government of India” (§126), preparation for 

counterfeiting of coins and government stamps (§§233, 234, 235, 255, 257), possession of 

                                                           
*B.A. LL.B. (Hons.) 2nd Year student, West Bengal National University of Juridical Sciences. 

1Abhayanand v State of Bihar, (1962) 2 S.C.R. 241; A.I.R. 1961 S.C. 1698, 1703. 

2Id. 

3 THE INDIAN PENAL CODE, 1860, ACT NO. 45 OF 1860 §511 

4Maragatham v Unknown, (1962) 2 MLJ 286. 
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counterfeit coins, forged documents, false weights and measures (§§242, 243, 259, 266, 474) 

and preparation for committing dacoity (§399). Attempt precludes all preparatory stages and 

is a straight move towards commissioning of the crime. Consequently, attempt is “more than 

mere preparation, but falling short of actual consummation, and possessing, except for failure 

to consummate, all the elements of the substantive crime”.
5
  

 

The first two stages are far from the accomplishment of the crime but attempt is very close to 

its successful fulfilment. But the line of demarcation between preparation and attempt may be 

very thin and it may be difficult to ascertain when preparation ends and attempt triggers. 

Considering this courts have formulated various tests to solve this puzzle – proximity test, 

locus poenitentiaetest, impossibility test, social danger test, and equivocal test.
6
  The present 

project is designed to focus on the applicability of impossibility test for differentiating 

preparation with attempt in criminal jurisprudence.  

II. Research Issues 

In this project the researcher deals with the following research issues: 

1. What is the difference between preparation and attempt? 

2. When impossible attempt iscriminal liability transpires? 

3. How impossibility test can be applied to differentiate preparation with attempt? 

III. Review of Literature 

(a) Preparation and attempt 

I have mentioned earlier in my introductory comments that the second stage of 

commissioning an offence is preparation and the third stage is attempt. Attempt begins when 

the preparation ends.
7
 Lord Blackburn in „R v Cheeseman‟ (1862) case

8
 mentioned that 

undoubtedly there is a distinction between the “actual attempt” and the preparation prior to 

the offence leading to the attempt and if the actor has made the “actual transaction” that 

would have concluded in the felony there is a clear attempt in the direction of commissioning 

of an offence. In „Asgarali v Emperor‟ (1933) case
9
 it was held that only intention or 

intention and thereafter preparation would not be enough to make up an attempt. But the 

mensrea“followed by preparation followed by any act done towards the commission of the 

offence” is enough to establish an attempt. In „SudhirMukherjee v State of W.B.‟ (1974) 

                                                           
5 The American and English Encyclopaedia of Law, Vol. 3 , p.250, (Ed. 2).   

6State v Ghanshyam, (2012) available at https://indiankanoon.org/doc/177730098/. 

7Id. 

8R. v. CHEESEMAN (1862), LE. & COP. 1401. 

9AsgaraliPradhania v Emperor, (1933) AIR 1933 Cal 893. 
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case
10

 the practice was to receive the materials by the actor from the supplier along with 

challans as per goods supplied and to get it signed by the higher authority. Thereafter, the 

actor would put seal and his own signature on the previously signed challan before handing 

over of it to the supplier for getting payment from the concerned department by producing the 

completed challan. But the actor without getting the materials received challans and got it 

signed from the higher authority. Supreme Court held him guilty of attempt as he crossed the 

limit of mere preparation by getting the signature on the challan of undelivered goods from 

the higher authority. Illustrations in §511 of IPC
11

 like  attempting to break a jewel box to 

steal jewels only to find there is no jewel in it or attempting to pickpocket with no money in 

the pocket is convicted for attempt even though the crime attempted could not be 

commissioned. Similar was the case in „Regina v Ring‟
12

. Here also actual larceny was not 

committed but the accused entered into the periphery of attempt targeted towards the 

commissioning of the offence crossing the border of preparation. 

 

In „Abhayanand Mishra v State of Bihar‟ (1961) case
13

 the accused managed to obtain admit 

card to sit for the University examination by submitting filled in application forms, producing 

false certificates, remitting fees and sending photographs. He went beyond the mere 

preparation stage and get into the domain of attempted offence as soon as he submitted the 

application form.  

 

In the „State of Maharashtra v Mohd.Yakub‟ (1980) case
14

 it was held that the culprit carrying 

silver ingots in a vehicle near a lonely coastal creek at dead of night with a sea-craft nearby 

indicated the criminal attempt of the accused to export the silver. In „R. v Shivpuri‟ (1987) 

case
15

 a person was offered money to distribute packets of illegal drugs contained in a 

suitcase. He was caught by the Customs Officers when he was about to deliver the packets 

but on analysis, it was found that the said substance was not a drug but a harmless ingredient. 

The actor was found guilty of criminal attempt as his action was more than preparatory 

towards commissioning of actual crime. But in „R. v Raisat Ali‟ (1881) case
16

 a person 

procured printing form identical to those used by a company but do nothing to forge signature 

                                                           
10Sudhir Mukherjee v State of W.B., (1973) AIR 2655, (1974) SCR (1) 737. 

11See supra note 2. 

12Regina v. Ring, (1892) 17 Cox CC. 491, 66 L.T. (NS) 306. 

13See supra note 1. 

14State Of Maharashtra v Mohd.Yakub, (1980) AIR 1111, 1980 SCR (2)1158. 

15R v Shivpuri (1987) AC 1, (1986) UKHL 2. 

16R. v Raisat Ali (1881) ILR 7 Cal 352. 
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and seal was not held for attempting forgery as he was in the preparatory stage.  Similarly, Sir 

Huda in his Tagore lecture
17

 referred Robert‟s case where a person going to purchase dies to 

make bad money was not convicted for attempts so far his act was preparatory with mere evil 

intention. 

 

In „MuthiahPillai v Foreign Exchange Regulation‟ (1989) case
18

 mere possession of a letter 

from Malaysia stating foreign money will be received and visit the office mentioned in the 

address without any positive result and with no overt act proved that the actor was within the 

preparatory stage and was acquitted. Similarly, in „AbdusSaburMolla v Commissioner of 

Customs (2006)‟ case
19

 it was held that the seizure of goods from the shops without any 

reference of acts indicating movements for export of goods demonstrated no criminal 

attempt. 

 

(b) Impossibility in Criminal Attempts 

Impossibility in criminal attempts happens when the actor purposefully initiates an offence 

and however, fails to achieve it. Cases mentioned in the above literature sources depicted 

impossible attempts as they failed to undertake the intended offences either due to 

interruption or due to situational impossibility. But when criminal liability in impossible 

attempts would be developed is based on an array of settings. The courts in many cases have 

drawn a line between factual and legal impossibility.
20

 In factual impossibility, the non-

completion of the offence is due to some external factors. The §511 illustrations mentioned 

earlier
21

 and the Regina v Ring case
22

 are the examples of factual impossibility. But in legal 

impossibility even when the perpetrator has fully completed his intended acts to break the 

law, his actions fail to achieve the necessary components of a crime. The earlier famous cases 

in this context are People v Jaffe (1906)
23

 where felonious attempt to get stolen goods those 

were actually not, shooting a stuffed decoy considering it a wild one
24

, bribing a juror who 

                                                           
17SayedShamsul Huda, Tagore Law Lectures – (1902), The Principles of the Law of Crimes in British India 

(1902) Butterworth & Company (India) Limited, Calcutta, 67, 70. 

18MuthiahPillai v Foreign Exchange Regulation, (1989) 2 MLJ 41. 

19AbdusSaburMolla  v Commissioner Of Customs, (20060 (107) ECC 64, 2006 ECR 64 Tri Kolkata, 2006 

(198). 

20Billy J Tauzin, Criminal Law – Impossible Attempts, Louisiana Law Review 26(2) (1965) 426-433. 

21See supra note 11.  

22See supra note 12. 

23People v Jaffe (1906) 185 N.Y. 497, 78 N.E. 169 (1906). 

24State v Guffey, (1953) 362 S.W. 2d 152 (Mo. App. 1953). 
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was originally not
25

, importing of foreign currency and assuming it to be an offence though 

actually, it was not
26

 etc. But the modern codifications have adopted a different view and 

refused defense of both the impossibilities
27

. In this context I may refer the earlier case of R v 

Shivpuri
28

.    

 

(c) Impossibility Test to Differentiate Preparation with Attempt 

Impossibility test is an objective test
29

 which proponents that all indispensable aspects of the 

crime must be consummated to complete attempt
30

. If the any aspect of the criminal project 

of the defendant is missing he will not be held for attempt. In impossibility test action of the 

third party is also an indispensable element and “mere solicitation is not enough”.
31

 In R v 

McPherson (1957) case
32

 an actor was not convicted for attempting theft and burglary as 

there were no goods to steal in the house into which he had entered for stealing. This decision 

was reflected in R v Collins (1964) case
33

 when a convict was acquitted of larceny as the 

defendant had put his hand into an empty pocket for pickpocketing. Similar was the decision 

in the R v Dodd (1868) case
34

 where the defender was not convicted for criminal attempt for 

the crime which had not committed.  

 

In Queen-Empress v Gopala (1893) case
35

 it was held that a person physically incompetent to 

commit rape could not be accused of attempt to rape. In Asgarali v Emperor case
36

 similar 

view was embraced. But the decision of R v Collins case
37

 was overruled in the Regina v 

Ring case
38

 where the actor attempted to pickpocket a woman with empty pocket was 

convicted for criminal attempt. In R v Goodall (1874) case
39

 a person was held guilty of 

attempt for administering a drug to bring about miscarriage of a woman who was not 

                                                           
25State v Taylor, (1939)345 Mo. 325, 133 S.W. 2d 336. 

26Regina v Taaffe, (1984) AC 539. 

27K N ChandrasekhjaranPillai, General Principles of Criminal Law (2003) p208. 

28See Supra note 15. 

29J Temkin, Impossible Attempts – Another View, The Modern Law ReviewVol. 39, No. 1 (Jan., 1976), pp. 55-

69 (66). 

30Steven L Emanuel, Criminal Law, Sixth Edition, (1976), Aspen Publishers, New York, Pp.161. 

31Id. 

32R v McPherson (1857) 169 Eng. Rep. 975; 1 D. & B. C. C. 197. 

33Regina v Collins, (1964) 9 Cox, C. C. 497. 

34R v Dodd (1868) 18 Law Times N. S. 89, 1868. 

35Queen-Empress V Gopala (1893)ILR20CAL316. 

36See supra note 9. 

37See supra note 33. 

38See supra note 12. 

39R v Goodall (1874) L.R. 9 Q. 
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pregnant. In R v Shivpuri case
40

 also the doctrine of impossibility test was not followed. In 

People v Boyce (2015)
41

 case the mere solicitation theory of the impossibility test was also 

invalidated wherea prisoner mailed a letter to his friend requesting him to murder a drug 

addict; the mail was intercepted and never reached to the recipient. The Illinois Supreme 

Court held that the person was guilty under general attempt statute. However, he was not 

guilty under solicitation rule.       

IV. Argument 

Preparation and attempt are two consecutive middle stages of commissioning of a crime 

involving four different stages. The first stage intention is not an offence and mostly 

preparation is also not an offence. Nevertheless, preparation is the first physical step for 

committing a crime since intention is the mensreaelement. The line of demarcation between 

preparation and attempt is very thin but not difficult to determine using the purely objective 

approach of impossibility test. It is simple to detect whether any indispensable element is 

absent and if absent, attempt has not been made as the crime is still in its preparatory stage. 

But if all the indispensable elements are present criminal attempt has been made. Based on  

this principle, verdict of many cases cited earlier like R v McPherson, R v Collins, R v 

Dodd,Queen-Empress v Gopala, Asgarali v Emperor, People v Jaffe, stuffed decoy case, 

bribing juror case, importing foreign currency case  etc. have been given. But why then 

judgments of so many cases were reversed starting from Regina v Ring? The irrationality of 

such test is echoed when the learned US Judge Butler, J. observed that  

"It would be a novel and startling proposition that a known pick-pocketmight 

pass around in a crowd in full view of apoliceman, … and thrust his hands into 

the pockets of thosepresent, with intent to steal, and yet not be liableto arrest 

or punishment until the policeman hasfirst ascertained that there was in fact 

money orvaluables in some one of the pockets."
42

 

It is challenging to demonstrate the objective danger seated deeply within the cases where the 

accused was acquitted for absence of indispensable element of any form; it may be absence 

of victim or absence of required object or the means were inadequate or failed solicitation. It 

is logical to ascertain the precarious propensity of the accused and to administer him 

adequately. It may be so that there is no cognizable harm apart from criminal intention in the 

cases assessed on impossibility test but the criminal endeavour the accused wanted to fulfil 

                                                           
40See supra note 15. 

41People v Boyce, (2015) 27 N.E.3d 77 (III. 2015). 

42See supra note 17 55. 
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definitely created „alarming hostility‟ to the established basic rules of the society and the facts 

which he has mistaken – if featured as inculpatory – he is definitely a future danger.   

In all the cases like Shivpuri case, the Maharashtra case, the Abhayanand case, the R v Ring 

case, R v Goodall case, People v Boyce case, the impossibility test failed even though these 

cases were short of indispensable elements as the actions of the actors were a threat to the 

society at large and not exculpatory.  The subjective approach of the §511 (and also §309) 

mentioning “whoever attempts to commit an offence … or to cause such offence to be 

continued, and in such attempt does any act … be punished” is also a safeguard in this 

context. 

Thus, in order to formulate an a practical design to differentiate preparation with attempt the 

impossibility test should be coupled with some other factors which will safeguard social 

security, peace and harmony.   

V. Recommendations 

Application of impossibility test en masse to differentiate preparation with attempt is not only 

ineffective but also impractical. In order to differentiate preparation with attempt the covert 

criminal responsibility of the accused is to be taken into account along with his felonious 

intent and indispensable aspects of the crime to relief the society from future threat under 

counterfactual setting. 

VI. Conclusion 

Impossibility test is used for differentiating preparation from attempt in criminal cases. The 

requirement for such distinction is to judge the criminality of an offence. Preparation for a 

crime is mostly not a punishable offence but criminal intention, preparation for the crime 

followed by further actions towards commissioning of the crime gives birth to criminal 

attempt. Criminal attempt is punishable. Criminal attempt may be impossible if it fails to 

commit intended crime. Such impossibility may be due to lack of circumstances or because 

of impossible means. Such impossibility in criminal attempts may be factual or legal. Though 

legal impossibility initially enjoyed legal defense but subsequently such defense is not 

available in most of the cases. When all the indispensable elements of crime are present 

impossibility test confirms the success of criminal attempt otherwise it is only preparation. 

But this test has its serious flaws as it does not consider the psychology of future danger to 

the society and, therefore, impossibility test together with covert criminal responsibility and 

felonious objective of the actor are to be considered for differentiating preparation with 

attempt.  


