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   EDITORIAL NOTE 

 

LEXKHOJ is delighted to launch its second volume of the criminal law journal. Lexkhoj 

International Journal of Criminal Law is the leading quality journal for all those involved in 

criminal law. Drawing all aspects of the law together in one regular publication, it allows 

quick and easy monitoring of all key developments. Our purpose is to provide a journal that 

offers a multi-disciplinary analysis of issues concerning Criminal Law. The journal strive to 

combine academic excellence with professional relevance and a practical focus by publishing 

wide varieties of research papers, insightful reviews, essays and articles by students, 

established scholars and professionals as well as by both domestic and international authors. 

“An act is not guilty unless the mental state with which it is done is also guilty”. The crime is 

the combination of both Actusreus and Mensrea, and is a single unity. We live in a modern 

society which is subject to major changes that stem from, for instance, internationalization 

and technological development. In many aspects these changes also represent societal 

challenges that demand a rethinking of legal solutions. Our increased connectivity through 

internet has created new opportunities for criminals. Now the crime is not limited to the 

traditional ways. 

We hope that you find Volume II Issue I valuable, that you will help inform others about the 

journal and will consider submitting your own work. The papers will be selected by our 

editors who would rely upon the vibrant skills and knowledge immersed in the paper. We 

welcome your comments so that we may improve the journal in future volumes. 

Needless to say, any papers that you wish to submit, either individually or collaboratively, 

are much appreciated and will make a substantial contribution to the early development and 

success of the journal. Best wishes and thank you in advance for your contribution to the 

Lexkhoj international journal of criminal law. 

 

 



3 
 

 

 

    EDITORIAL BOARD 

 

Founder Editors  

Vishnu Tandi 

Sukriti Ghai 

Yogita Lohia 

Editor-in-Chief  

Parikshet Sirohi 

Student Editors 

Riya Attri 

Kumar Deepraj 

Urvashi Agrawal 

 

 

 

 

 

 

 



4 
 

THE CRIMINAL LIABILITY OF CORPORATIONS: THE MENS REA BEHIND  

*
1
 Mr. Deevanshu Shrivastava,  

Assistant Professor, School of Law,  

Jagran Lakecity University, Bhopal 

. 

Abstract 

Corporations can only act through their employees and agents. Although we commonly 

consider that a bank makes a loan, in actuality it is the bank employees who gather 

information, check out security, authorize the loan and transfer money to the customer’s 

account. The question becomes whether a bank making a loan to a borrower who uses the 

money for a criminal purpose like importing drugs, is committing a crime? The courts have 

dealt with criminal charges against corporations and other groups of persons, such as trade 

unions, and case by case, they have elaborated rules for determining when a corporation 

should be convicted of a crime. A corporation is guilty of a crime if its “directing mind” 

committed the prohibited act and had the necessary state of mind. Determining who is a 

directing mind depends on the facts, but generally the person must have authority to set 

policy rather than simply having authority to manage. It is highly unlikely that the bank 

president and the board of directors would be aware of the loan. Whether they would be a 

“directing mind” would depend on how much authority they had to develop loans policy. 

Moreover, they would have to be acting at least in part for the benefit of the bank and not for 

their personal benefit in order for the bank to be convicted. 
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Introduction 

The necessity of making corporate criminally liable revolves around the impact which these 

entities have created; the strong effect of activities of corporations is incredible on the 

society. Not only do the corporations affect the lives of the people as a blessing but also many 

a times proves disastrous which then falls under the category of crimes. This was for 

basically two reasons that are: 

1. That corporations cannot have the mensrea;  

2. That corporation cannot be imprisoned. 

Although the general rule
1
 is applicable to all criminal cases but the criminal law 

jurisprudence has seen one exception to the concept in form of doctrine of strict liability in 

which one may be made liable in absence of any guilty state of mind. 

The endorsement of criminal liability of corporations has largely been a twentieth century 

judicial development, influenced by the “sweeping expansion” of common law principles.  

The Agency Theory was first developed in tort law and gradually “was carried over into the 

criminal arena.” According to this theory, the corporation is liable for the intents and acts of 

its employees. Vicarious liability of corporation was employed in the United States which 

developed three part test
2
.  

Since corporations are considered to be purely incorporeal legal entities, they do not posses 

any mental state and the only way to impute intent to a corporation is to consider the state of 

mind of its employees. The theory encompasses a simple and logical method of attributing 

liability to a corporate offender, if corporations do not have intention, someone within the 

                                                           
1
 The basic rule of criminal liability revolves around the basic Latin maxim actus non facit reum, nisi mens sit 

rea. It means that to make one liable it must be shown that act or omission has been done which was forbidden 

by law and has been done with guilty mind. 

2
 the employee must be acting: 

 within the scope and course of his employment. 

 at least in part, for the benefit of the corporation, yet it is irrelevant whether the company actually 

receives the benefit or whether the activity might even have been expressly prohibited.  

 the act and intent must be imputed to the corporation. 
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corporations must have it and the intention of this individual as part of the corporation is the 

intention of the corporation itself. 

A corporation’s liability can be extended to acts performed within the agent’s apparent 

authority. It is the authority which an outsider could reasonably assume that an agent would 

have judging from his position within the company, and the responsibility previously 

entrusted to him, and the circumstances surrounding his past conduct. 

Identification Theory is the method by which companies are held liable in most countries 

under the principles of the common law. This theory was developed as an attempt to 

overcome the problem of imposing primary, as opposed to vicarious, corporate criminal 

liability for offences that insisted on proof of criminal fault. In Lennard’s Carrying Co Ltd v. 

Asiatic Petroleum Co Ltd, 
3
.  

The identification theory relies on an individual to attribute liability to a corporation. The 

identification theory introduces the personification of the corporate body, the solution for the 

problem of attributing fault to a corporation for offences that require intention was to merge 

the individual within the corporation with the corporation itself. The individual employee is 

assumed to be acting as the company and not for the company. The theory de-emphasized the 

need for the development of vicarious liability. The agency theory has now been considered 

as unjust and lacking in defensible penal rationale. The main underlying principle of the 

identification theory is the detection of the guilty mind. 

Tesco Supermarket v. Nastrass
4
 is the leading authority in this area. The House of Lords 

held that the manager was not a person of sufficiently important stature within the corporate 

structure to be identified as the company for this purpose, and since there had been due 

diligence at the level of top management, the company could use the defence.
5
  

                                                           
3
 Viscount Haldane fashioned a model of primary corporate criminal liability for offences that require mensrea 

that would later be known as the identification theory. “A corporation is an abstraction. It has no mind of its 

own any more than it has a body of its own; its active and directing will must consequently be sought in the 

person of somebody, who for some purposes may be called an agent, but who is really the directing mind and 

will of the corporation; the very ego and centre of the personality of the corporation.” 

4
 HL 31 Mar 1971 

5
 The metaphor used by Lord Denning in an earlier case was a reference in this decision: 
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The manager of the store was not considered as the mind of the store. Instead, he was 

regarded as a servant, the hands of the store. In order to give some guidance for the problem 

of who is to be considered as the corporation itself for the purposes of imputing liability, 

some standards were articulated in Tesco Supermarket v. Nastrass
6
. 

The Aggregation or Collective Knowledge Theory
7
 was developed as a response to this 

puzzling scenario. Under this, the corporation aggregates the composite knowledge of 

different officers in order to determine liability. The company aggregates all the acts and 

mental elements of the important or relevant persons within the company to establish whether 

in toto they would amount to a crime if they had all been committed by one person. 

According to Celia Wells, “aggregation of employees’ knowledge means that corporate 

culpability does not have to be contingent on one individual employee’s satisfying the 

relevant culpability criterion.” The theory of aggregation is a result of the work of American 

Federal Courts. The leading case is United States v. Bank of New England
8
.  

Deterrence Theory traditionally is broken down into two components, specific and general. 

Specific deterrence refers generally to incapacitating the criminal to prevent or dissuade 

future conduct in that individual. For a real person, that incapacitation comes usually in the 

form of imprisonment. It can also include restrictions on one’s liberty and even employment 

during a period of supervised release. Prison of course is not an option for a corporation. 

                                                                                                                                                                                     
“A company may in many ways be likened to a human body. It has a brain and a nerve centre which controls 

what it does. It also has hands which hold the tools and act in accordance with directions from the centre. Some 

of the people in the company are mere servants and agents who are nothing more than hands to do the work and 

cannot be said to represent the directing mind and will of the company, and control what it does. The state of 

mind of these managers is the state of mind of the company and is treated by the law as such. 

6
 ibid 

7
 This theory appears to combine the respondeat superior (vicarious liability) principle with one of “presumed 

or deemed knowledge.” The aggregate knowledge and actions of several agents, imputed to the corporate 

executive, could satisfy the elements of the criminal offence. In spite of the wide interpretation of the 

aggregation theory employed in Bank of New England decision, American courts have been careful with the 

application of this ruling. Some federal courts have had a narrower understanding, and distinguished collective 

knowledge from collective intent or collective recklessness 

8
 In this case, the question was if any knowledge and will could be attributed to the corporate entity. The trial 

judge found that the collective knowledge model was entirely appropriate in such context, and stated as much in 

addition, however, you have to look at the bank as an institution. As such, its knowledge is the sum of all the 

knowledge of all its employees.  
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Specific deterrence of a company could, however, take the form of causing the dissolution of 

the company (the equivalent of a corporate death penalty), barring the company either 

permanently or for a period of time from engaging in certain businesses, or subjecting the 

corporation, like an individual, to a probationary period during which its conduct is restricted 

and monitored by a court. General deterrence refers to the effect punishment of a specific 

defendant will have on other members of society who might be tempted to engage in similar 

conduct. Such deterrence is thought to work particularly well in connection with white-collar 

offenses and less well to deter crimes of passion, in which a criminal is thought likely to 

engage without much forethought to the punishment meted out to similarly-situated 

individuals. General deterrence is particularly apt with respect to corporate criminal conduct, 

which tends to be the antithesis of crimes of passion. It is perhaps this retributive attribute 

that is most elusive yet most significant to the public. What actions are deemed to be 

“criminal” is a judgment by society as to what is out of bounds of acceptable societal 

behavior. The corporation that transgresses that boundary can be as subject to retribution as 

an individual. When a corporation is held criminally responsible for the criminal actions of an 

employee, retribution requires us to first determine what it is that the corporation did or did 

not do that warrants criminal sanction. 

Imposition of corporate liability where a corporation has taken all reasonable steps to deter 

and detect the criminal conduct of its employee furthers none of the goals of the criminal law. 

Such a corporation does not need to be specifically deterred. Indeed, by definition the 

company has already instituted the programs and policies that the criminal justice system 

could properly seek in the event of conviction on its own. 

The corporate liability might be broader in civil cases than criminal ones; in fact the opposite 

at times is true. By contrast, the Court has tackled, albeit in preliminary steps, the issues 

posed by application of strict agency principles in the civil corporate liability context.  

Corporations are currently criminally liable under a vicarious liability analysis. The 

requirements are: if an employee has committed a criminal act within the scope of 

employment and intended in some measure to benefit the company, then the acts and intent of 

the employee can be imputed under agency principles. Court has, however, not adopted such 

an approach for all civil corporate liability. Thus, if an employer could demonstrate by a 

preponderance of the evidence that it had taken “reasonable care to prevent and correct 

promptly” any harassment, then the employer would establish the affirmative defense. 
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But as the law currently stands, an employer can more readily defend a civil 

claim than a criminal one. Punitive damages can properly be awarded against a master or 

other principal because of an act by an agent if: 

(a) The principal authorized the doing and the manner of the act, or 

(b) The agent was unfit and the principal was reckless in employing him, or 

(c) The agent was employed in a managerial capacity and was acting in the scope of 

employment, or 

(d) The principal or a managerial agent of the principal ratified or approved the act. 

 

A carefully constructed limitation of criminal corporate liability to those situations where a 

company reasonably should have taken steps to detect and deter the criminal action of its 

employee should inure to the benefit of the government, the public, and the corporation itself. 

The rationale for altering the law is strong. Corporate criminal law—indeed, law in general—

is a creation of the state, and not immutable; thus we should seek the thinnest integument 

between the requirements of the law and outcomes that are just and rational. The benefits 

would be palpable from a theory of criminal corporate liability that takes into account the 

actions of the corporation to prevent and remedy criminal conduct by corporate actors. A 

standard of corporate criminal liability that is tied to whether the company has taken all 

reasonable steps to prevent and detect crime by its employees would strongly incentivize 

meaningful and necessary self-regulation. A company that sought to avoid criminal 

prosecution would have strong reasons to implement an effective compliance program, both 

to deter criminal activity at the outset and to use as a shield in the event criminality 

nevertheless occurred. They are meant to punish wrongdoers and deter similar crime. Under 

the current legal regime, a corporation is given no benefit at all under the law for even the 

best internal compliance program if such crime nevertheless occurs. A corporation still has 

an incentive to create such a program since preventing, or at least diminishing, the incidence 

of employee crime still redounds to the company’s benefit and lessens the risk of corporate 

prosecution.  
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Conclusion 

The fear that companies will seek to implement mere “show” programs that will fool courts 

and regulators is unrealistic. And any effort to pass off intentionally a fake program as a real 

one would risk the company obstructing justice. For a company to succeed at such a ruse, it 

would need to implement an inadequate program, pass it off as sufficient, be subject to 

criminal liability because the pervasiveness of the criminal conduct at issue would 

undermine establishing the adequacy of any program, and fool prosecutors, the court, and 

jurors. It is particularly fanciful since in white-collar investigations of corporations the mere 

whiff of a criminal investigation can be devastating to the company and its stock price. 

The new corporate criminal liability standard will not eliminate the government’s awesome 

power to indict a corporation or eliminate all abuse of power. 

 


