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    EDITORIAL NOTE 

 

LEXKHOJ is delighted to launch its second volume of the criminal law journal. Lexkhoj 

International Journal of Criminal Law is the leading quality journal for all those involved in 

criminal law. Drawing all aspects of the law together in one regular publication, it allows 

quick and easy monitoring of all key developments. Our purpose is to provide a journal that 

offers a multi-disciplinary analysis of issues concerning Criminal Law. The journal strive to 

combine academic excellence with professional relevance and a practical focus by publishing 

wide varieties of research papers, insightful reviews, essays and articles by students, 

established scholars and professionals as well as by both domestic and international authors. 

“An act is not guilty unless the mental state with which it is done is also guilty”. The crime is 

the combination of both Actusreus and Mensrea, and is a single unity. We live in a modern 

society which is subject to major changes that stem from, for instance, internationalization 

and technological development. In many aspects these changes also represent societal 

challenges that demand a rethinking of legal solutions. Our increased connectivity through 

internet has created new opportunities for criminals. Now the crime is not limited to the 

traditional ways. 

We hope that you find Volume II Issue I valuable, that you will help inform others about the 

journal and will consider submitting your own work. The papers will be selected by our 

editors who would rely upon the vibrant skills and knowledge immersed in the paper. We 

welcome your comments so that we may improve the journal in future volumes. 

Needless to say, any papers that you wish to submit, either individually or collaboratively, 

are much appreciated and will make a substantial contribution to the early development and 

success of the journal. Best wishes and thank you in advance for your contribution to the 

Lexkhoj international journal of criminal law. 
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RELEVANCY OF MEDICAL TERMINATION OF PREGNANCY ACT, 1971 WITH 
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Abstract 

The medical Termination of pregnancy Act 1971(34 of 1971) provides for the 

termination of pregnancy by registered medical practitioners where its continuance would 

involve a risk to the life of the pregnant women or grave injury to her physical or mental 

health or where there is a substantial risk that if the child were born, it would suffer from 

such physical or mental abnormalities as to be seriously handicapped. Where the pregnancy 

is alleged to have been caused by rape or as a result of failure of a contraceptive used by a 

married woman or her husband, it would be presumed to constitute a greave injury to the 

mental health of the pregnant women. I consider in this paper, advised by Justice Paramjeet 

Singh Dhaliwal of The Punjab and Haryana High Court  to the Central Government to 

consider making amendments to the Medical Termination Of Pregnancy Act, 1971 and the 

possibility of termination of pregnancy of a rape victim whose gestation period of pregnancy 

has exceeded 24 weeks and clarify in so many words to the doctors that they will not be 

unnecessarily prosecuted if they act in accordance with the rules in good faith to save the life 

of a victim of rape or to prevent grave injury to her physical and mental health. But that view 

will not be considerable, because termination period of pregnancy is 20 weeks is available 

very well and sufficient. If period of pregnancy has exceeded 24 weeks, which will increase of 

misuse the area of women pregnancy and liability of doctors in field of health. In recent time, 

when health service have expended and hospitals are availed of to the fullest extent by all 

classes of society, doctors have often been confronted with gravely ill or dying pregnant 

women whose pregnant uterus have been tampered with a view to causing an abortion and 

consequently suffered very severely
1
. 

 

  

                                                           
1
 Universal’s Encyclopaedia of Important Central Acts & Rules, 493 (4th ed.) 
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Introduction 

 The Indian penal Code, which was enacted more than a century ago, on the basis of 

the then British Law, contained some provisions regarding the termination of pregnancy. 

Abortion was a crime, for which the mother as well as the abortionist could be punished 

except where it had to be induced in order to save the life of the mother. This strict law had 

been observed in the breach all over the country. This breach of law, which went unnoticed, 

was one of the major factors for the untimely death of pregnant mothers. In order to save the 

pregnant women’s health, strength and sometimes, life, the Medical Termination of 

pregnancy Act was passed by parliament. The Medical Termination of pregnancy Act is 

avoidable wastage of the mother’s health, strength and, sometimes, life. The proposed 

measure which seeks to liberalize certain existing provisions relating to termination of 

pregnancy has been conceived: 

a) As a health measure like when there is danger to the life or risk to physical or 

mental health of the woman 

b) On humanitarian grounds, such as when pregnancy arises from a sex crime 

like rape or intercourse with a lunatic woman, etc. and 

c)  Eugenic grounds, where there is substantial risk that the child, if born, would 

suffer from deformities and diseases
2
. 

The medical termination pregnancy Act 1971 does not empower the husband, far less 

his relation, to prevent the concerned woman from causing abortion if her case is covered 

under section3 of that Act. Under section 312 of the Indian Penal Code.1860 causing 

miscarriage is a penal offence. Relevant civil law has since been embodied in the Act 

legalizing termination of pregnancy under certain circumstances. Since law is liberal for 

effecting such termination, the Act does not lay down any provision on husband’s consent in 

any situation
3
. 

Death in attempt to terminate pregnancy 

A woman had pregnancy of 24 weeks out of illicit relations and doctor administered 

an injection for determination of the pregnancy but the woman died the next day without 

miscarriage. It was held that the act of the doctor amounted to ‘voluntarily causing 

                                                           
2
 Ibid. 

3
 Dr. Mangla Dogra v. A.K. Malhotra and others, A.I.R. 2012 S.C .1401 
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miscarriage’ within the meaning of section 312 read with section 511, as the doctor was 

presumed to know the possible effects of the medicine
4
. Beside termination of pregnancy 

under medical advice, death not caused, the accused not liable
5
. 

Deceased, an unmarried girl was pregnant from accused; she died while causing 

miscarriage, due to perforation of uterus following abortion. It is a clear case that accused 

was an instrumental in causing 
6
the woman to miscarry and obviously it was not done in good 

faith for purpose of saving life of deceased. Miscarriage was with a view to wipe out 

evidence of deceased being pregnant, the accused person liable to be convicted under 

Sections 312, 315, 316 and Section 201of Indian Penal Code
7
. 

Legal Framework of the Medical Termination of Pregnancy Act 

The medical termination of pregnancy Act is a small Act consisting of eight sections. 

Its object, besides elimination of the high incidence of illegal abortions, is perhaps to confer 

on women the right of privacy, which includes the right to, 

(i) space and limit pregnancies (i.e., whether or not to bear children), and 

(ii)  Decide about herown body
8
. Another important feature of the Act is to 

encourage a reduction in the rate of population growth by permitting 

termination of an unwanted pregnancy on the ground of failure of a 

contraceptive device
9
 resulting in pregnancy of the women besides many other 

grounds. 

Ground of termination of pregnancy 

Section 3 of MPTA which is the operative section has modified the strict provision of 

the law of abortion as contained under section 312 of I.P.C. by permitting termination of a 

pregnancy in a number of situations. The section inter alia, envisages in sub-section (2) that 

                                                           
4
 Akhil Kumar v. State of M.P. 1992 Cr. L.J. 2029(MP) 

5
 Mohamed Sharif v. State of Orissa, 1996 Cr.LJ 2826 (Orrisa) 

6
 Justice K.T. Thomas &M.A. Rashid, Ratanlal & Dhirajlal  The Indian Penal Code,745  (34

th
 ed., 2014)  

7
 State of Maharashtra v. Flora Santuno Kutino and Ors., 2007 Cr.L.J. 2233(Bom) 

8
 H.L. v. Matheson, 450 U.S.398(1980) 

9
 For  statement of objects and reasons of the Medical Termination of Pregnancy Bill 1970, Part II S.2 880 

(Gazette of India,17 Nov. 1969) 



7 
 

the termination of a pregnancy by a registered medical practitioner
10

 is not an offence, if the 

pregnancy involves:  

Subject to the provisions of sub-section (4), a pregnancy may be terminated by a registered 

medical practitioner,- 

(a) Where the length of the pregnancy does not exceed twelve weeks if such medical 

practitioner is, or  

(b) Where the length of the pregnancy exceeds twelve weeks but does not exceed 

twenty weeks, if not less than two registered medical practitioners are. Of opinion, formed in 

good faith, that,-  

(i) The continuance of the pregnancy would involve a risk to the life of the pregnant 

woman or of grave injury physical or mental health; or  

         (ii) There is a substantial risk that if the child were born, it would suffer from such 

physical or mental abnormalities as to be seriously handicapped. 

 

An importance feature of the Act is that is that it does not permit termination of pregnancy 

after twenty weeks. No pregnancy can be terminated without the consent of the women, and 

in the case of a woman who has not attained the age of eighteen, or if she is a lunatic, without 

the consent in writing of her guardian
11

. 

 

If a pregnancy is caused as a result of intercourse falling under sections 376B, 376Cand 376D 

OF Indian Penal Code it will not amount to have been caused by rape, that would entitle the 

woman to get the pregnancy terminated under section 3 of MTPA since consent of women 

for intercourse is implicit in the act
12

.  Another important point with respect to interpretation 

of MTPA arises as to whether termination of pregnancy is permissible only in those cases of 

rape that are reported to the police, or in all cases, whether reported or not. 

 

 

 

                                                           
10

 Under Section 2(d) of   Medical Termination of Pregnancy Act, 1971, “Registered medical Practitioner” 

means a medical practitioner who possesses any recognized medical qualification as defined in Cl.(h) of Sec. 2 

of the Indian Medical Council Act, 1956 (102 of 1956), whose name has been entered in a State Medical 

Register and who has such experience or training in gynecology   and obstetrics as may be prescribed by rules 

made under this Act. 
11

  Medical Termination of Pregnancy Act, 1971, Section 3(4)  
12

 K.D. Gaur, Abortion and the Law in Countries of Indian subcontinent,  Asian Region, United Kingdom, 

Ireland and United States of America, 37 JILI, 304  (1995) 
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United Kingdom 

United Kingdom’s first criminal abortion statute, Lord Ellen borough’s Act 1803, the 

crime of abortion was pushed back to commencement of the pregnancy and distinction 

between an abortions before and after quickening abolished. In 1861 the offences against the 

person Act 1861 in sections 58 and 59 made procuring or attempting to procure abortion a 

felony(offence) repealing the Act of 1803. 

 

Abortion Act 1967 

Under the English Law abortion is legal up to 24 weeks under the Abortion 

Act 1967. However, if there is a substantial risk to the woman’s life or foetal abnormalities, 

there is no time limit. There is also no age limit for treatment. Marie Stopes United 

Kingdom will see and offer treatment to those aged 12 and above. The researcher has 

honestly submitted that, in Indian law also consider and follow this law in present time. It is 

demand of time and circumstances. 

Abortion is regulated by the Abortion Act 1967, which permits a doctor to 

perform an abortion if two doctors agree that there are medical grounds for it. The Act 

has rules about the premises where abortions may be conducted and about certifying 

and registering abortions
13

.  

 

United States of America 

In United States of America, leading case related to Abortion Law is very 

important on this matter. Roe v. Wade
14

, A pregnant single woman (Roe) brought a class 

action challenging the constitutionality of the Texas criminal abortion laws, which proscribe 

procuring or attempting an abortion except on medical advice for the purpose of saving the 

mother’s life. The U.S Supreme Court has recognised that the right of a woman to seek an 

abortion during the early-stages of pregnancy came within the constitutionally protected 

`right to privacy'. Even though this decision had struck down a statutory provision in the 

State of Texas which had criminalized the act of undergoing or performing an abortion, 

(except in cases where the pregnancy posed a grave risk to the health of the mother) it had 

also recognised a `compelling state interest' in protecting the life of the prospective child as 

                                                           
13

  The Abortion Act 1967,( August 26, 2016) https://www.spuc.org.uk/abortion/uk/law  
14

 410  U.S. 113 (1973)   http://www.foxnews.com/projects/pdf/roevwade.pdf  

https://www.spuc.org.uk/abortion/uk/law
http://www.foxnews.com/projects/pdf/roevwade.pdf
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well as the health of the pregnant woman after a certain point in the gestation period. This 

reasoning was explained in the majority opinion delivered by Justice Blackmun. 

Criminal Liability of Doctors under Indian Penal Code and safe guard 

about Rape Victim 

Section 312 to318 of Indian Penal Code described criminal liability of person who 

causing miscarriage. Section 312 is provide that, whoever voluntarily causes a women with 

child to miscarry, shall, if such miscarriage be not caused in good faith for the purpose of 

saving the life of the women, be punished with imprisonment of either description for a term 

which may extend to three years, or with fine, or with both; and, if the women be quick with 

child, shall be punished with imprisonment of either description for a term which may extend 

to seven years, and shall also be liable to fine
15

. Under this section has explanation, according 

to explanation a woman who causes herself to miscarry, is within the meaning of this 

section
16

. 

Section 313 also deals with causing miscarriage without women’s consent. Under this 

Section punishment shall be life imprisonment or imprisonment for 10 years and fine. Section 

314 provides that death caused by act done with intent to cause miscarriage. Any person has 

miscarriage above section so to be liable for punishment. Any person is includes Doctor also. 

Judicial Response on the  Matter of Abortion 

The Supreme Court on 21 July 2016 sought the response of the Centre and 

Maharashtra government within 24 hours over a rape survivor’s distress plea to abort her 24 

week pregnancy citing serious abnormalities with the foetus. In the case of miss X the plea 

cited abnormalities in the foetus as well as trauma from the alleged rape with the pregnancy 

being the result of a deception on the part of her former fiance. In her case, the abnormality 

was revealed after the legally permissible period for abortion, she said. The Medical 

Termination of Pregnancy Act, 1971 permits a woman to terminate pregnancy till 20 weeks if 

two registered practitioners express unanimous opinion that continuation of pregnancy would 

threaten the mother’s life or the foetus has abnormalities
17

.  

                                                           
15

 The Indian Penal Code , 124  (2013) 
16

 Ibid. 
17

 Times of India, July 22, 2016, at 1,6 
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Challenging the Constitutional validity of section 3(2) (b) of The Medical 

Termination of Pregnancy Act, that imposes a 20 week restriction on abortion as a violation 

of women’s fundamental right, her counsel told the court that continuance of pregnancy 

despite knowing that the foetus had severe abnormalities was a violation of her fundamental 

right to life
18

. 

A bench comprising justice Justices JS Khehar, Kurian Joseph and Arun Mishra acted 

with alacrity and issued notice to the Union and Maharashtra government with a 24 hour 

deadline. The bench also assured the women that it would like to take the opinion of a 

medical board on the health of the foetus before taking a decision on her plea for immediate 

termination of pregnancy
19

.The petitioner said because of the legal ban on termination of 

pregnancy after 20 weeks, those who detected severe abnormality of the foetus after 20 

weeks generally sought unsafe abortion from untrained medical personnel putting their lives 

at risk. Illegal abortions are the third leading cause of maternal death in India and account for 

13% of maternal deaths worldwide
20

.  

Suchita Srivastava & Anr vs Chandigarh Administration
21

 in this case Banch of 

K.G. Balakrishnan, P. Sathasivam, B.S. Chauhan has delivered glorious judgement about 

matter of Abortion. The Court has mentioned the view that there is of a course a cogent 

rationale for the provision of this upper limit of 20 weeks (of the gestation period) within 

which the termination of a pregnancy is allowed. This is so because there is a clear medical 

consensus that an abortion performed during the later stages of a pregnancy is very likely to 

cause harm to the physical health of the woman who undergoes the same. The rational was 

also noted in a prominent decision of the United States Supreme Court in Roe v. Wade
22

.  

   The Supreme Court of India in the case of Jacob George v. State Of Kerala
23

, 

observed that after the enactment of the Medical Termination of Pregnancy Act, 1971, the 

provisions of the Penal Code relating to miscarriage have become subservient to this Act 

because of the non obstante clause in Section 3, which permits abortion / miscarriage by a 

registered practitioner under certain circumstances. This permission can be granted on three 

grounds:   

                                                           
18

 Ibid. 
19

 Ibid. 
20

 Ibid. 
21

 AIR 2010 S.C. 235 
22

  Supra note 14 
23

 (1994) 3 S.C.C. 430 
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(i) Health when there is danger to the life or risk to the physical or mental health of the 

woman; 

(ii) Humanitarian such as when pregnancy arises from a sex crime like rape or intercourse 

with a lunatic woman;  

(iii) Eugenic  where there is substantial risk that the child, if born, would suffer from 

deformities and diseases.  The above shows that concern for even unborn child was evinced 

by the legislature, not to speak of hazard to the life of the woman concerned”. 

 

Committee Report 

The government Medical Termination of Pregnancy Committee report, 2008 from 

health secretary Naresh Dayal and former director of Indian Council of Medical Research Dr. 

N.K Ganguly favoured increasing the time limit for legal abortion from 20 weeks to 24 

weeks, but no such report was ever made public. 

National Commission for Women 

The recent proposal from national commission for women for amendment of the 

Medical Termination of Pregnancy Act to provide for Abortion where “pregnant woman is 

minor, pregnancy is result of rape or incest, pregnant woman is physically or mentally 

challenged, continuance of pregnancy would involve risk to the mother, foetus suffering 

grave abnormalities”. National Commission for Women has work for wefare of woman and 

gives report to government on time to time. National Commission for Women also 

recommended stituation of rape victim. 
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Conclusion 

Pregnancy is the gift of god but when it is depend unwanted and tragedy of rape so 

that is become problem for life. So judiciary and legislature are have a power to protect 

victims and established well trend law for governed rape victims and can gives new earth in 

society. In first time Punjab and Haryana High Court has requested authorities of AIIMS, 

New Delhi to reassess the possibility of termination of pregnancy of a rape victim whose 

gestation period of pregnancy has exceeded 24 weeks. The Justice Paramjeet Singh 

Dhaliwal has advised the Central Government to consider making amendments to the 

Medical Termination Of Pregnancy Act, 1971 and clarify in so many words to the doctors 

that they will not be unnecessarily prosecuted if they act in accordance with the rules in good 

faith to save the life of a victim of rape or to prevent grave injury to her physical and mental 

health
24

. The Supreme Court has also directed to protection of rape victims and amends 

concering law on Abortion after 24 week of rape victim that is very important for rape 

victims. Today need for protection of rape victims in India, so amendment in Medical 

Termination of Pregnancy Act and incorporate Abortion after 24 week of rape victim in rare 

in rare case.Social Security is purpose of Indian Constitution. On this matter the Judiciary has 

take an important step that is help to impove and rehabilation of Rape victim. Right to health 

is a fundamental right under Article 21 of the Indian Constitution. So Rape victim also have 

that right and need to amend a Medical Termination of Pregnancy Act, 1971 is very 

important for present time. 

 

 

 

 

 

 

                                                           
 24 Terminating  Pregnancy of Rape Victims Amend the Law to avoid Prosecution of Doctors: Punjab & 

Haryana HC (June 6, 2016)http://www.livelaw.in/terminating-pregnancy-rape-victims-amend-law-avoid-

prosecution-doctor-punjab-haryana-hc/     

 

http://www.livelaw.in/terminating-pregnancy-rape-victims-amend-law-avoid-prosecution-doctor-punjab-haryana-hc/
http://www.livelaw.in/terminating-pregnancy-rape-victims-amend-law-avoid-prosecution-doctor-punjab-haryana-hc/

