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   EDITORIAL NOTE 

 

LEXKHOJ is delighted to launch its second volume of the criminal law journal. Lexkhoj 

International Journal of Criminal Law is the leading quality journal for all those involved in 

criminal law. Drawing all aspects of the law together in one regular publication, it allows 

quick and easy monitoring of all key developments. Our purpose is to provide a journal that 

offers a multi-disciplinary analysis of issues concerning Criminal Law. The journal strive to 

combine academic excellence with professional relevance and a practical focus by publishing 

wide varieties of research papers, insightful reviews, essays and articles by students, 

established scholars and professionals as well as by both domestic and international authors. 

“An act is not guilty unless the mental state with which it is done is also guilty”. The crime is 

the combination of both Actusreus and Mensrea, and is a single unity. We live in a modern 

society which is subject to major changes that stem from, for instance, internationalization 

and technological development. In many aspects these changes also represent societal 

challenges that demand a rethinking of legal solutions. Our increased connectivity through 

internet has created new opportunities for criminals. Now the crime is not limited to the 

traditional ways. 

We hope that you find Volume II Issue I valuable, that you will help inform others about the 

journal and will consider submitting your own work. The papers will be selected by our 

editors who would rely upon the vibrant skills and knowledge immersed in the paper. We 

welcome your comments so that we may improve the journal in future volumes. 

Needless to say, any papers that you wish to submit, either individually or collaboratively, 

are much appreciated and will make a substantial contribution to the early development and 

success of the journal. Best wishes and thank you in advance for your contribution to the 

Lexkhoj international journal of criminal law. 
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RAPE LAWS IN INDIA – YESTERDAY, TODAY AND TOMORROW 

* Ms. Jhalak Shah and Ms. Sakshi Dhapodkar,  

National Law Institute University Bhopal 

Abstract 

The article revolves around the developments that have taken place in laws established for 

the trial of offences relating to rape in India. It covers the landmark case laws under Section 

375 and Section 376 of the Indian Penal Code, 1860 as the base. It takes into account the 

Sexual Offences Act, 2003 of England and the Criminal Law Consolidated Act, 1935 of 

Australia as well as the various reports of the Law Commission of India and the amendments 

made. The contemporary developments in the law are theoretically analyzed through three 

stages. An elaborative analysis, backed by keen observations on landmark judgments, is 

presented on the various issues revolving around the rape of a girl of ‘low virtue.’ The article 

further points out the analysis on the derogatory practice of the “Vagina Test” or “two-

finger test” and how it comes-up as another trauma post the offence of rape for Indian 

women. 

Indian women are the oppressed group in our society when it comes to sexual offences that 

live in intimate association with their oppressors. The article goes in details of the origin and 

advancement in rape laws - both in theory and practice, suggests changes and unveils the 

loopholes & misuse it attracts. Analyzing the laws, the investigation process, the judicial 

process, the application of these laws, and one thing is certain that the complete structure of 

dispensation of justice has undergone a drastic change. Now, the society accepts the fact that 

victim is no longer the woman alone, but humanity at large. The papers gives an overview of 

the vast changes in rape laws right from its commencement in the year 1860 to the proposals 

of J.S. Verma committee in the year 2013 and further presents suggestions for the existing 

loopholes. 
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INTRODUCTION 

 

The law must be stable but it must not stand still. -Roscoe Pound. 

 

The Indian Penal Code, 1860 (hereinafter I.P.C.) is an all-embracing legislation pertaining to 

sexual-offences in India.
1
 Since Lord Macaulay drafted the I.P.C. nearly a hundred and fifty 

years ago the history of law reforms in India reveals the hesitation of the Parliament to 

legitimize pertinent improvements in the area of sexual-offences like rape, molestation, 

sexual-harassement etc.Notwithstanding the commendable efforts of the law commission 

reports and 2013 amendment the Indian Penal Code, 1860 still remains archaic and fails to 

remedy the changing nature of sexual-offences in India. If we see the judicial 

pronouncements from 1960 to recent past there are a variety of absurd decisions made by the 

honorable judges of the various Court which lead us to raise questions at the credibility of the 

justice system. The characterization of the victim still prevails in the society and also the 

people at large in India still believe in the practice of victim shaming of a heinous and 

gruesome offence of this kind. As per the statistical data collated by the National Crime 

Records Bureau, the instances of sexual offences against women in 2011 were as follows: 

rape- 23,582 lakh; molestation- 42,238 lakh; sexual harassment- 8,377 lakh; immoral 

trafficking of women- 2,388 lakh; indecent representation of women- 452 lakh; sexual abuse 

of minors- 6,742 lakh.
2
 

 

Needless to say, the I.P.C. must be considerably reformed in order to effectively penalize 

sexual-offences. In the view of this, the article discusses certain pressing issues that must 

necessarily be addressed in order to tackle the rising instances of sexual crimes in India. 

Basically in the second part of the article explains the legal development from Macaulay’s 

rape law to recent February 2013 amendment which brought in a substantial change in 

criminal justice system of India.The authors have depicted legal development of 

years through an intensive discussion of landmark case laws. The case laws  are further 

divided into three stages which are , stage one  pre Mathuracase (1960-1979),stage two 

Mathura case (1979) and stage three post Mathura case (till 20013). Third part of the article 

deals with the current 2013 amendment backed up by Nirbhaya case. Propositions pertaining 

                                                           
1
 PEN. CODE [hereinafter the ìI.P.C.î] (The provisions pertaining to sexual-offences 

in the I.P.C. are ß 354, ß 375, ß 376, ß 376A-376D, ß 377 and ß 509). 
2
 Crimes in India: 2011, NATIONAL CRIME RECORDS BUREAU, MINISTRY OF HOME 

AFFAIRS (2011), 
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to redefining the laws and altering the legal age for consensual sex are also explored. The 

conclusion re-iterates the recommendations proposed by the article and calls for their urgent 

implementation.  

MEANING AND EXTENT OF RAPE 

Rape is a stigma which is rooted in the society from a long time. She is traumatized after the 

event and it is very difficult for a woman to come out of this trauma. Referring to the pitiable 

condition of women in society Mr. Justice S. Ahmad observed that “unfortunately, a woman 

in our country, belongs to a class or group of society who are in a disadvantaged position on 

account of several social barriers and impediments and have therefore, been victims of 

tyranny at the hands of men with whom they, unfortunately, under the Constitution “enjoy, 

equal status”.Women also have the right to life and liberty; they also have the right to be 

respected and treated as equal citizens. Their honor and dignity cannot be touched or violated. 

They also have the right to lead an honorable and peaceful life”. Rape is a crime against basic 

human rights and violates the victim’s most cherished of the fundamental rights, normally, 

the right to life contained in Article 21 . Rape in India is a cognizable offence and there are 

many provisions in various Acts. Perhaps it is the most heinous crime against a woman is 

commission of rape. The word rape has been derived from the Latin term ‘rapio’ which 

means to ‘to seize’.
3
 Rape is “to seize or take by force”. Black's Law Dictionary defines rape 

as" the unlawful carnal knowledge of a woman by a man forcibly and against her will.”
4
As 

far as the Indian Penal Law is concerned, the definition of Rape is contained in Section 375 

of the Indian Penal Code and the punishment is prescribed in Section 376 of the Indian Penal 

Code, 1860. 

Section 375 of the Indian Penal Code, 1860 clearly states that a man commits ‘rape’ when he 

has sexual intercourse with a woman if he fulfils six conditions which are explained further. 

The term ‘penetration’ is ‘the insertion by a male of his penis into the vagina or anus of a 

sexual partner’.
5
 The term ‘penetration’ in the case of Sakshi v Union of India

6
where the 

Supreme Court held that the Parliament alone could give a legislative blueprint for altering 

the ill-conceived definition of ‘rape’ under the Indian Penal Code, 1860. 

                                                           
3
K.I. Vibhute, PSA pillaiís CRIMINAL LAW 961 (10th ed. 2008). 

4
Black's Law Dictionary 631 (6

TH

Edition , 1990) 
5
Shorter oxford English dictionary 2145 (5thed. 2002).  

6
Sakshi v. Union of India A.I.R. 2004 S.C. 3566.  
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TRACING BACK RAPE CASES IN INDIA 

Rape has always been a very sensitive issue in the Indian society. Rape has attached with it 

the stigma of the character of woman being questioned, her virtue being challenged and her 

upbringing brought into discussions. All this led to people not coming up to report about rape 

and therefore there is no data available with regard to reported rape cases for the period of 

1860-1960. The trend of people coming out and reporting about rape started in India only in 

1960s. This paper covers some of the major landmark cases which depict the mentality of the 

judiciary and the stigma attached to the society with respect to rape cases. The paper also 

includes the cases which led to amendments in the criminal law justice system and the 

suggestions of the law commissions with regard to such amendments in the criminal justice 

system and most importantly the offence of rape.  

(I) STAGE ONE - PRE MATHURA PERIOD (1960-1979) 

 

1. GOPI SHANKER AND ORS. V. STATE OF RAJASTHAN
7
 

Draupadi had married Arjun in the year 1962 and gave birth to a baby two months prior the 

date of the incident. Draupadi and Arjun along with Gopal(witness) went to watch a cinema 

and then moved to a hotel for tea where they were asked to sit in the family cabin upstairs by 

Gopi and Mahesh (accused). Gopi and Mahesh entered the cabin with drinks and 4 empty 

glasses and offered it to them, after showing reluctance for a while, Gopal and Arjun 

accepted it. On feeling intoxication, Gopal and Arjun were sent down whereas Draupadi was 

not allowed to go and then forcibly raped without her consent by the two after putting off her 

clothes forcibly which was followed by 6 other men who also raped Draupadi. She was 

pushed by Gopi Shankar and taken down in the hall in a naked state while Gopi and Arjun 

were tied up and later beaten. Draupadi was in a naked state when the police arrived and 

severally injured. 

Additional Sessions Judgeheld all the accused guilty of rape under S. 376 of the Indian penal 

Code and Grievous hurt also and awarded 2 years imprisonment.Gopi Shankarpreferredan 

appeal in which Rajasthan High Court reduced the sentence to 18 months out of which the 

accused had already spent 6 months and also imposed a fine of 500 Rupees. 

The above judgment was relied upon the following three reasons: 

i. There was no stiff resistance and hence therefore there was active consent. 

                                                           
7
GopiShanker and Ors. V. State Of Rajasthan AIR 1967 Raj 159 
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ii. The injuries sustained were not very severe and the Trial Court seems to have failed to 

notice that the woman had recently given birth to a baby and therefore she was physically 

weak because of the same and not rape. 

iii. The victim should have stayed at home. 

CRITICAL COMMENT   

This is one of the first cases reported in India with regard to the offence of rape. The 

approach of the judiciary in the present case clearly highlights the stigma attached to the 

incidents of rape. The offence of rape as the judgment also suggests takes place in the society 

to the fault of the victim and if not entirely it is suggestive of the fact that had she not 

contributed towards the commission of the act, the incident would have not taken place at all. 

Therefore, the guilt from the accused is shifted towards the victim who has to suffer because 

of accusations of her contribution to the offence post rape also. This depicts the orthodox 

view of the society. 

 

2. PRATAP MISRA AND ORS. VS STATE OF ORISSA
8
 

Pramila Kumari Routwas 5 months pregnant with a baby and was living in a state of 

concubinage with Bata Krishna Rout .She persuaded her husband to take her to Nandaa 

Kanan park for a pleasure trip. After taking a room in the tourist lodge, they went out for 

sightseeing. At night when they were having the dinner, they were approached by the 

Accused to open door;Krishna asked them to come after dinner. When they came back, As 

soon as Krishna had opened the door, Accused forcibly dragged him away, through the 

verandah and took him to two trees about 15 feet away. One of the accused entered the room 

and he is alleged to have raped her in spite of her protest which was followed by two other 

accused. This led to her abortion after a few days of the incident.Sessions judge and the High 

Court held all of them guilty and sentenced 7 years imprisonment. The accused preferred an 

appeal before the Supreme Court.SupremeCourt acquitted all the accused.The above 

judgment was relied upon the following 5 reasons: 

i. She connived towards for the act by letting the men in and not raising any objections 

to it. 

ii. The Court does not have time for women like her (concubine). 

                                                           
8
Pratap Misra and Ors. v. State Of Orissa AIR 1977 SC 1307 
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iii.  She is a concubine, not a married woman. She is habituated to sex and therefore 

cannot complain. 

iv. When the accused dragged her husband out of the room, she should have bolted the 

door from inside. 

v. She failed to identify the clothes of the accused which lessens the faith on her 

testimony. 

 

CRITICAL COMMENT  

This case dates back to the period of 1970s and the approach adopted by the judiciary is very 

orthodox. The entire focus is on the character of the woman and as the judgment suggests that 

the Courts do not entertain complaints from concubines, this is clear indicative of how justice 

is denied to a woman by challenging her character and state of living. This brings us to the 

point that even though a woman has chosen to live as a concubine and has been engaging in 

sexual activity but that does not her right to not have sex if she does not consent to it, it does 

not give right to a man to have sexual intercourse with her without her consent and against 

her will. 

 

(II) STAGE TWO - MATHURA RAPE CASE 

TUKA RAM AND ANR V. STATE OF MAHARASHTRA
9
 

Mathura had eloped with one Nunshi and her brother Gama had reported a complaint about 

her getting kidnapped in the police station. The appellants brought Mathura and the alleged 

accused to the police stations and asked everyone to leave except for Mathura; they sent her 

brother to get her birth certificate. Thereafter, one of the accused in the present case raped her 

twice and the other accused Tukaram could not rape her as he was in a highly intoxicated 

state and he therefore fondled with her private body parts.Sessions Judgeacquitted both the 

accused 

The High Court reversed the acquittal, found that the sexual intercourse was forcible and 

amounted to rape. Since both the accused were strangers to Mathura, it was highly 

improbable that Mathura would make any overtures or invite the accused to satisfy her sexual 

desire. 

                                                           
9
Tukaram And Anr v. State Of Maharashtra 1979 AIR 185, 
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The HC gave 1 year rigorous imprisonment to Tukaram and 5 year rigorous imprisonment to 

Ganpat.Tukaram filed an appeal. 

Supreme Court gave clear acquittal to both the accused. The above judgment was relied upon 

the following 3 reasons: 

i. The act was done with the consent of the girl. There was no fear of death or grievous 

hurt as is required under S. 376. 

ii. The girl had tried to elope and hence was of loose character and was habituated to sex 

as has been found by the two finger test. 

iii. She did not put up stiff resistance. 

 

CRITICAL COMMENT  

This case highlights the fact of discrimination against women coming from lower classes and 

presence of bias in the favor of the public servants. The judge in the present case called the 

victims “a shocking liar” whose testimony "is riddled with falsehood and improbabilities". 

The Court comes to the conclusion that there was no rape as she was habituated to sexual 

inter-course as she was a tribal and also the accused belonged to the upper caste and they 

would not impure themselves by raping a tribal belonging to scheduled tribe category. All 

these observations made by the judge point that there existed a state of discrimination against 

women of lower caste even in the gruesome offence of rape. 

CRIMINAL LAW (AMENDMENT) ACT, 1980: SEXUAL OFFENCES
10

 

After all the uproar regarding Mathura case, the 84th Law commission report
11

 put forth 

suggestions to make amendment in the rape regarding legislation in India.  

These amendments made commendable changes in the laws but still there were many aspects 

which were excluded from the amendment such as character assassination of the victim in the 

Court while arguments are given. This directly or indirectly blames the victim for the offence 

which she hasn't even committed and even after going through this trauma of being raped by 

someone the girl in the society has to face the bitterness by the people. The amendments also 

                                                           
10

The Criminal Law(amendment) 1980, The Indian Penal Code (1860), available at 

lawcommissionofindia.nic.in/reports/185threport-partiiib.pdf 
11

 84th Law Commission of India Report, Government of India, The Indian Penal Code (1971), available 

at http://lawcommissionofindia.nic.in/51-100/report84.pdf 

http://lawcommissionofindia.nic.in/51-100/report84.pdf


11 
 

did not include oral rape in the legislature. In Smt Sudesh Jhaku v. KCJ & Ors,
12

the Delhi 

High Court was urged to interpret the terms “sexual intercourse”and “penetration” used under 

S 375 to include not only penile-vaginal penetration but also penetration of any part of the 

body (like fingers) or any foreign object (like a stick or bottle) into the bodily orifice of 

woman (vagina, anus or mouth). The Court ruled that “sexual intercourse” and “penetration” 

meant penile- vaginal penetration and could not be interpreted to bring within its fold the 

vaginal penetration by fingers or any other object. Furthermore, the Court declared that the 

legislature, and not the judiciary, was enabled by law to re-interpret the words “sexual 

intercourse”and “penetration”. This gruesome act wasn't brought into the legislation until 

2013 Amendment. 

 

(III) STAGE THREE - POST MATHURA PERIOD 

1. PREM CHAND AND ANR. VS STATE OF HARYANA
13

 

Suman Rani was brought into the police station with a man who had abducted her on 

31.5.1984 and allegedly committed rape on her on two occasions previously on 15.3.1984 

and thereafter on 18.3.1984. Both of them were brought to the said police station where the 

rape pertaining to the present case happened and were kept in two different rooms and the 

two accused policemen committed rape on the prosecutrix one after the other. The appellate 

Court acquitted Ravi Shankar of all the charges and set aside the sentences imposed on him 

on the ground that the prosecution had not successfully proved that the prosecutrix was below 

18 years of age and that "she was a willing party and had been going around with Ravi 

Shankar appellant and had been having sex with him of her free will" 

Trial Court awarded 10 years rigorous imprisonment which was upheld by the High Court. 

The Supreme Court reduced the punishment to 5 years rigorous imprisonment. 

 

 

 

 

                                                           
12

 (1998) Crim.L.J. (Del) 2428 (May 23, 1996).  
13

Prem Chand and Anr. v. State Of Haryana AIR 1989 SC 937 
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2.DELHI DOMESTIC WORKING WOMEN'S V. UNION OF INDIA AND 

OTHERS
14

 

 

Six women, by name, Usha, Shanti, Josphine, Rosy, Nilli and Lili, domestic servants, were 

travelling by the Muri Express on 10-2-1993.They saw that about 7-8 army`s 'jawans' had 

come near them and began to molest them and further raped them. 

This case led to many questions as to the role played by police in such cases and highlighted 

some of the major challenges faced by the victim which are as follows: 

i. Complaints are handled roughly and are not given such attention as is warranted.  

ii. The victims are humiliated by the police.  

iii. The victims have invariably found rape trials a traumatic experience. The experience 

of giving evidence in Court has been negative and destructive. The victims often say, 

they considered the ordeal to be even worse than the rape itself. Undoubtedly, the 

Court proceedings added to and prolonged the psychological stress they had had to 

suffer as a result of the rape itself. 

This led to the Court giving directions for dealing with the rape cases which are as follows: 

i. The complainants of sexual assault cases should be provided with legal representation 

at all stages. 

ii. Legal assistance will have to be provided at the police station. 

iii. The police should be under a duty to inform the victim of her right to representation 

before any questions were asked of her and that the police report should state that the 

victim was so informed. 

iv. A list of advocates willing to act in these cases should be kept at the police station for 

victims 

v. Advocates would be authorized to act at the police station before leave of the Court 

was sought or obtained. 

vi. In all rape trials anonymity of the victim must be maintained, as far as necessary. 

vii. It is necessary, having regard to the Directive Principles contained under Article 

38(1) of the Constitution of India to set up Criminal Injuries Compensation Board.  

                                                           
14

Delhi Domestic Working Women's v. Union Of India And Others 1995 SCC (1) 14 

 

http://indiankanoon.org/doc/653327/
http://indiankanoon.org/doc/653327/
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viii. Compensation for victims shall be awarded by the Court on conviction of the offender 

and by the Criminal Injuries Compensation Board whether or not a conviction has 

taken place. 

3. DHANANJAY CHATTERJEE ALIAS DHANA V. STATE OF W.B.
15

 

Hetal Parekh was a 18 year school going girl who was raped by the watchman of her building 

after being subject to teasing for a couple of days, followed by rape which ultimately led to 

her death .The accused was given death penalty by the Trial Court which was affirmed by the 

High Court and the Supreme Court. It was regarded as a rarest of rare case. 

CRITICAL COMMENT  

This case highlights the stringent approach of the judiciary with regard to rape cases 

pertaining to young girls. The Courts have tried to create deterrence in the society. From 

1990s we see that the focus from the character of the victim slightly shifts towards the actions 

of the culprits. In the instant case, no questions were raised as to the conduct of the victim 

and her character. As the victim was the only child and just a school going child, her death 

was considered as an irreparable loss to the family and therefore it was included in the 

category of the rarest of the rare case. The judiciary had moved away from leniency and 

adopted a strict approach as this was within the category of “date rape” where the accused is 

already known to the victim.    

 

CRIMINAL LAW (AMENDMENT) ACT, 2013: SEXUAL OFFENCES
16

 

This brutal gang rape led to protests throughout the nation and serious questions were raised 

regarding the security of women in the country, the death of the victim rose anger and 

vengeance amongst people. This gang rape was the driving force behind the passing of the 

Criminal Law (Amendment) Act, 2013 that aimed to amend the existing laws regarding 

sexual offences in India. The Act is deemed to be one of the most vital changes that have 

been introduced in the existing criminal laws namely the Indian Penal Code, the Code of 

Criminal Procedure and the Indian Evidence Act. 

Prior to 2013 also, in 2011, the recorded number of rapes in India allegedly amounted to 

almost one every hour.
17

In the early months of 2013, West Bengal witnessed a series of 

brutal rapes and murders of school and college students, of which the case of Kamduni near 

                                                           
15

Dhananjay Chatterjee Alias Dhana v. State Of W.B.1994 1 SCR 37 

16
 The Criminal Law(amendment) 2013, The Indian Penal Code (1860), available at http://indiacode.nic.in/acts-

in-pdf/132013.pdf 
17

 Romila Thapar, the Past as Present p. 293 (2014).  

http://indiacode.nic.in/acts-in-pdf/132013.pdf
http://indiacode.nic.in/acts-in-pdf/132013.pdf
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Barasat received huge public attention. Similarly jolting was how two lower caste girls were 

kidnapped, raped and hanged from a tree at Badayun in Uttar Pradesh on May 27, 2014, 

followed by similar brutalities in Sitapur and Bahraich in the same state. Justice Krishna Iyer 

in the case of Rafiq v. State of U.P
18

 made a remark that, “a murderer kills the body, but a 

rapist kills the soul”. The Parliament by means of Amendment Act, 2013 has enlarged the 

ambit of rape by making certain non-penetrative act as offence amounting to rape. The 

Amendment Act, 2013 repealed the Ordinance (Amendment) Act, 2013 which was having 

wider ambit, thereby raising crucial questions regarding the lacunas or loopholes that the 

judiciary could confront in future. In the Existing Provisions consists of Sections 375, 376 

and 376 A-D of the IPC which cover rape. 

An attempt to reinvent rape as a gender-neutral crime was made in the form of the Criminal 

Law (Amendment) Bill, 2013
19

 which conceptualized “sex- ual assault” The 2013 Act 

expands the definition of rape to include oral sex as well as the insertion of an object or any 

other body part into a woman’s vagina, urethra or anus. The minimum punishment for rape is 

seven years at the least which may extend up to life imprisonment. Any man who is a police 

officer, medical officer, army personnel, jail officer, public officer or public servant commits 

rape may be imprisoned for at least ten years. A punishment of life imprisonment which may 

extend to death penalty has been prescribed for situations where the rape concludes with the 

death of the victim, or the victim entering into a vegetative state because of the act of the 

accused. Gang rape has been prescribed with a minimum punishment of at least 20 years 

under the post 2013 amended sections. The post 2013 amendment defines ‘consent’, to mean 

an unequivocal agreement to engage in a particular sexual act; clarifying further, that the 

absence of resistance does not imply consent. Non-consent is the key ingredient for 

commission of the offence of rape. The definition of consent therefore is a key to the 

outcome of a rape trial, and has been interpreted systemically to degrade and discredit victims 

of rape. 

Initially there was obsession of penal vaginal intercourse and the attempt to rape was only 

when accused ‘proceeded beyond the stage of preparation’ for such penetration’, this was 

observed in the case of Rameshwar v. State of Haryana.
20

 Flavia Agnes rightly points out 

the impracticality of such a law where the victim has to satisfy the Court beyond reasonable 

                                                           
18

Rafiq Ahmad v. State of U.P., (2011) 8 SCC 300 
19

 Supra 20 
20

 1984 Cri L J 786 (P&H) (February 14,1983).  
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doubt that the accused had gone beyond the stage of preparation and actually attempted to 

penetrate her.
21

 

CRITICISM OF THE AMENDMENT ACT OF 2013 

Although the 2013 amendment is said to be a landmark judgment in many aspects but still it 

was also criticized for not accepting the suggestions made by the J. S. Verma committee 

regarding the reduction of age for giving consent, marital rape be included as an offence 

under IPC and the changes to be brought in the Special forces act which require sanction for 

the trial of a person belonging to armed forces for the offence of the rape. 

AFFIRMATIVE ACTIONS REQUIRED 

Inclusion of marital rape as an offence 

In Indian society, women are seen to be the exclusive property of her husband who has 

complete territorial rights over her body. In such social context, women have been oppressed 

by their husbands both physically and mentally and subject to sexual intercourse even 

without their consent. The women are left with no remedies in such cases as the law does not 

recognize the fact that a husband can rape his wife. This gives wide ambit to the husbands to 

treat their wives as objects of sex and subject them to cruelty. Therefore, the laws need to be 

changed in this aspect so that woman can have right over their body in complete sense even 

after marriage. 

Age factor to be reconsidered of the victim as well as the perpetrator  

The present age for giving consent is 18 years under the Indian Penal Code. As suggested by 

the Verma committee report also, in the present social context the age needs to be lowered to 

16 years for giving consent for sexual intercourse. Add to that the fact that by the age of 16, 

everyone has gone through puberty and it is only natural for a person to have sexual desires. 

The age should not be kept higher under the pretext of "culture and tradition". 

Also the age for the prosecution of the perpetrator in such heinous crimes need also be 

amended. In the Delhi gang rape case, the young juvenile offender was awarded only a 

punishment of 3 years in the juvenile justice home despite of the heinous act of inserting 

                                                           
21

 Flavia Agnes, Violence Against Women: Review of Recent Enactments, in In the Name of  

Justice: Women and Law in Society 81-116 (SwapnaMukhopadhyay ed., 1998). 
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metal rod into the private parts of the victim which ultimately became the cause of her death. 

The age of the offender therefore in such gruesome crimes needs to be revised and lowered.  

 

Stringent punishment for creating deterrence  

Even after the 2013 amendment, there has been consistent number of rape cases being 

reported along with the unreported ones which take place in the society. The average number 

of rape cases taking place in the country in a day is calculated to be 93
22

 which are still high a 

number. Although strict laws have been introduced but the desired deterrence has not been 

established in the society, the women are still subject to a lot of sexual harassment and rape 

and the number is substantial of such cases. Rape is the fourth most common crime 

against women in India.
23

 

Neutrality with respect to the victim 

After the amendment the law makers made sure that the sections related to rape are gender 

neutral, ,i.e., only women can be raped by men and no other combination is classified as rape 

.Most research indicates that rape affects women disproportionately, with the majority of 

people convicted being men.A CDC study found that, in the US, 1 in 71 men had been raped 

or suffered an attempt within their lifetime. The same study found that approximately 1 in 21 

or 4.8% men in a survey had been made to penetrate someone else, usually an intimate 

partner or acquaintance.
24

Often the members of the marginalized sex like ‘Transgender’ are 

also victim of this offence and as such they cannot claim any protection because the crime of 

rape is not gender neutral. 

 

Neutrality with respect to the perpetrator 

There are two occasions when the need for gender neutrality arises even in India. Firstly, 

when during some communal or casteist violence a women is found to be participuscriminus. 

Secondly, where a transgender is an offender. The recent case of Pinki Pramanik, where her 

partner filed a case of rape against her, shows the very real possibility of female to male 

transgender persons or male to female transgender persons (either pre- or post- transition) 

causing sexual assault on a woman. In the famous case of Priya Patel v State of Madhya 

                                                           
22

National Crimes Record Bureau, Crime in India 2012 - Statistics Government of India (May 2013) 
23

 Kumar, Radha (1993). The History of Doing: An Account of Women's Rights and Feminism in India. Zubaan. 

p. 128. 
24

 Black, M.C., Basile, K.C., Breiding, M.J., Smith, S.G., Walters, M.L., Merrick, M.T., Chen, J., & Stevens, 

M.R. (2011). The National Intimate Partner and Sexual Violence Survey (NISVS): 2010 Summary Report. 

http://ncrb.nic.in/CD-CII2012/Statistics2012.pdf


17 
 

Pradesh
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,the High Court declined the matter as the accused of rape was a female and the 

Supreme Court has said that the women if in a group can only be prosecuted for abetment but 

not for the offence under IPC.  

 

CONCLUSION 

This paper concludes that the 2013
th

 amendment has paved way for justice to the victims of 

the offence of rape. By recognizing rape as an heinous and gruesome crime which affects the 

victim not only physically but also mentally, socially and psychologically, the laws have been 

amended with a view to improve the condition of women and specially the rape victims in the 

society. 

The paper concludes that the judiciary and the law makers have to keep broad-minded 

approach and be instrumental in securing the best interests of the victims of the rape. The 

legal system contains some legal loopholes that could create problems in the way of justice 

delivery system. These must be addressed by the law makers to make the criminal justice 

delivery system more efficient and approachable by the victims.  

Thus, the paper concludes that in order to reintegrate the victims, it is not just necessary to 

provide them with solutions but also to lay foundations for a safe environment where women 

do not need to think twice before wearing clothes and stepping outside their houses even at 

odd hours. It is only then the true justice to the society will be served and rights to the women 

be guaranteed. Although the society has taken steps away from linking rape with the virtue 

and character of the victim, more substantial efforts needs to be taken to break this nexus 

which relates rape as the destroyer of the woman`s virtue. The role of media is also important 

in this aspect as to the portrayal of victims in the news, they need to shift the burden of guilt 

from the victim to the perpetrator and highlight that the woman should not be regarded as the 

one who is guilty for the offence of rape. It is the collective duty of the society, judiciary, 

legislation as well as the media for fighting the offence of rape.  
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