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   EDITORIAL NOTE 

 

LEXKHOJ is delighted to launch its second volume of the criminal law journal. Lexkhoj 

International Journal of Criminal Law is the leading quality journal for all those involved in 

criminal law. Drawing all aspects of the law together in one regular publication, it allows 

quick and easy monitoring of all key developments. Our purpose is to provide a journal that 

offers a multi-disciplinary analysis of issues concerning Criminal Law. The journal strive to 

combine academic excellence with professional relevance and a practical focus by publishing 

wide varieties of research papers, insightful reviews, essays and articles by students, 

established scholars and professionals as well as by both domestic and international authors. 

“An act is not guilty unless the mental state with which it is done is also guilty”. The crime is 

the combination of both Actusreus and Mensrea, and is a single unity. We live in a modern 

society which is subject to major changes that stem from, for instance, internationalization 

and technological development. In many aspects these changes also represent societal 

challenges that demand a rethinking of legal solutions. Our increased connectivity through 

internet has created new opportunities for criminals. Now the crime is not limited to the 

traditional ways. 

We hope that you find Volume II Issue I valuable, that you will help inform others about the 

journal and will consider submitting your own work. The papers will be selected by our 

editors who would rely upon the vibrant skills and knowledge immersed in the paper. We 

welcome your comments so that we may improve the journal in future volumes. 

Needless to say, any papers that you wish to submit, either individually or collaboratively, 

are much appreciated and will make a substantial contribution to the early development and 

success of the journal. Best wishes and thank you in advance for your contribution to the 

Lexkhoj international journal of criminal law. 
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CRIMINAL CASE RESOLUTION AT INITIAL HEARING OF THE INDICTMENT-

KOSOVO CONTEXT 

* Dr. AzemHajdari 

University of Prishtina “HasanPrishtina” 

Faculty of Law 

 

 

Abstract 

Criminal case resolution during the initial hearing of the indictment constitutes an effective 

instrument that enables a definitive solution to a criminal case for which is conducted the 

criminal proceedings. The application of this instrument is a competence of the presiding 

judge, respectively of a single trial judge. As such it may be applicable to all types of 

criminal offences regardless of their social risk degree. State benefits through this criminal 

case resolution institute because by its application there shall be a cut of public money 

expenses as well as is dictated effectiveness in courts work, as well as benefit also the 

defendants because to them in these cases is imposed a more lenient punishment. Conducted 

researches indicate the fact that Kosovo courts have applied relatively in rare cases this 

instrument of criminal case resolution during the researching period of time 2013-2016. 

Therefore, by bearing in mind the provided advantages of this institute I consider this 

instrument should be applicable more commonly. 

 

Key words: Review, indictment, punishment, agreement, evidences.  
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Introduction 

 

Review of indictment is in function of controlling legality of the indictment, whereas the aim 

of this mechanism is to obstruct the appearance of the defendant at main trial without having 

a sufficient proving basis. Review of indictment in Kosovo passes through two levels: the 

initial level and the second hearing of the indictment. Legislator through addresses solutions 

in the Criminal Procedure Code of the Republic of Kosovo has provided the possibility that 

court during the initial hearing of the indictment to make the resolution of a concrete criminal 

case, in this case through imposition of a sentencing judgment. In order to be granted this 

institution is required for criminal- procedural parties to have reached a plea agreement or the 

defendant to have beenplead guilty, but having support to relevant evidences. Court this 

instrument of criminal case resolution may apply for all types of criminal offences. Criminal 

case resolution during the initial hearing of the indictment is favorable for a state in general 

(cuts budget expenditures), courts (effects in efficiency of their work) and the defendant 

(imposition more lenient punishment).  

 

According to results of this scientific paper Kosovo courts during the four-year researching 

period of time have applied this instrument of criminal case resolution in relatively rare cases. 

Causes of this situation should be sought in insufficient knowledge of judges concerning 

legal solutions addressing this instrument and in the low level of their professionalism in 

general. This situation may be as a result of the fact that it constitutes a new instrument of 

criminal case resolution, which for the first time has been foreseen by the law in our country 

in 2013. Therefore, due to its advantages is suggested to courts to apply more often this 

institute in their practical work.  

 

During the preparation of this scientific paper I have used legal-dogmatic, comparative and 

statistical methods.  

 

1. Review of indictment and its assessment levels before conducting the main trial 

Filing an indictment against the defendant and criminal proceeding according to it is not 

pleasant for the defendant, although when procedure terminates by releasing him. Therefore, 

legislator has foreseen the control of indictment at hearing for reviewing the indictment, in 

order to prevent its appearance at the main trial without having sufficient legal grounds. 

Another positive side of hearing for reviewing the indictment is manifested also in 
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maintaining the authority of state bodies which shall be infringed if at court arise a number of 

unfounded indictments.
1
Review of indictment in one side represents a special sub-stage 

within criminal proceedings through which is conducted a detailed control concerning 

legality of the indictment and its foundation in relevant evidences, whereas on the other hand 

it has been designed as a special instrument through which is enabled the resolution of a 

criminal case without having the need to go to the main trial. According to solutions set out in 

Criminal Procedure Code of the Republic of Kosovo
2
the review of indictment is conducted in 

two levels: a) at level of initial hearing of the indictment and b) at level of second review of 

the indictment. In the way legal solutions have been defined, in cases when the criminal case 

resolution is not achieved, conducting these two levels of the indictment reviews constitutes 

and obligation which cannot be avoided by the presiding judge or a single trial judge.  

 

2. Meaning and pre-conditions for conducting the initial hearing of indictment 

Initial hearing constitutes the first level of indictment assessment. It constitutes a key level of 

indictment control eventually prior to undergo to evaluation debate at the main trial. In fact, 

this sub-phase of criminal proceedings has been designed in that way that depending on 

indicated results by exercised procedural actions opens or closes paths of conducting the 

second hearing of the indictment and proceeding a criminal case toward the main trial. Initial 

hearing of the indictment, duly, commences and terminates within a single session. 

“Consequently, at initial hearing is made a preliminary assessment of legality of the 

indictment, but also other circumstances that preceded its filing. On initial hearing of the 

indictment shall be summoned the state prosecutor, the defendant and his defense counsel, 

without their presence it cannot be conducted the hearing.
3
“As it results as a pre-condition for 

conducting the initial hearing of the indictment is filing the indictment at court and presence 

of the state prosecutor, defendant and his defense counsel.” 
4
 

 

 

 

 

                                                           
1
SahitiEjup. Criminal Procedure Law, Prishtina, 2006,pg. 189. 

2
  See: Code No. 04/L – 123 (articles 493 - 497). This Code entered into force on January 1, 2013.   

3
HajdariAzem, Criminal Procedure Law, Special Part, Prishtina, 2013, pg. 43-44. 

4
 The presence of defense counsel at initial hearing of the indictment is obligatory. Therefore, if the defense 

counsel is not appointed by the defendant or other authorized persons he shall be appointed ex-officio by the 

competent court.  
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3. Authority to conduct the initial hearing of indictment 

Authority to conduct the initial hearing of indictment in the Republic of Kosovo belongs to 

the presiding judge, respectively to a single trial judge.
5
This is a judge which according to 

internal rules of the court is competent of a concrete case regarding which is conducted a 

criminal proceedings. 
6
 

 

Presiding judge, respectively a single trial judge is obliged to summon the state prosecutor, 

the defendant and his defense counsel, without their presence, as noted above, it cannot be 

conducted the initial hearing of the indictment. They are obliged bylaw prior to commencing 

the review of indictment to this level to submit the indictment to the defendant as well as 

should decide upon all eventually submitted proposals concerning application of measures to 

secure the presence of the defendant to criminal proceedings.
7
 

 

During the initial hearing of the indictment thepresiding judge respectivelya single trial judge 

instructs the defendant about his rights belonging to him by law and evaluates whether parties 

have performed mutual legal obligations. These entities are entitled to decide upon submitted 

requests to dismiss the indictment, eventual approval of plea agreement, admission of 

evidences and rendering a sentencing judgment.  

 

Although legal solutions attributable to initial hearing of the indictment which are contained 

in the Criminal Procedure Code of the Republic of Kosovo do not address at all the issue of 

verifying the identity of the accused, securing the presence of parties and defense counsel 

which did not respond to summons to participate at initial hearing of the indictment as well as 

the issue of maintaining order and discipline within this level of reviewing the indictment, I 

consider also these constitute an issue which should be taken care of by the presiding judge, 

respectively a single trial judge and which functionalize his leading role in this level of 

reviewing the indictment.
8
 “If these issues shall not be considered in this manner, they could 

produce such effects resulting with the appearance at main trial as defendants of non-existing 

                                                           
5
 According to the Law on Courts (Law no. 03 / L-199 article 11) the single trial judge has the authority to 

adjudicate criminal cases for which is competent the general department of the Basic Court. 
6
SahitiEjup § MuratiRexhep §ElshaniXhebdet, Criminal Procedure Code of the Republic of Kosovo, 

Commentary, Prishtina, 2013, pg. 1165. 
7
HajdariAzem, Criminal Procedure Law, Special Part,…, pg. 44.  

8
HajdariAzem, Criminal Procedure Law, Commentary, Prishtina, 2010, pg. 553.  
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persons, or persons having no connection with the criminal offence for which they are being 

charged, these situations compromise the court work.” 
9
 

 

4. Importance of criminal case resolution during the initial hearing of indictment 

Criminal case resolution during the initial hearing of the indictment is very important. 

Consequently, this mechanism manifests stretch of interest as in criminal procedure law,
10

 in 

criminal law
11

 as well as in criminal policy.
12

 As a matter of fact, the importance of criminal 

case resolution during the initial hearing of indictment is dealing with the fact that through 

this instrument:  

1. Is affected in reducing the number of criminal cases proceeded in courts. Addressing 

criminal cases resolution during the initial review of indictment are more simple than 

in cases when they become subject of regular treatment in criminal proceedings, 

respectively through their proceeding at the main trial. (it is meant in the role of plea 

agreement). In these cases shall be shorten timelines of their resolution. This approach 

has a great criminal policy importance bearing in mind the fact in Kosovo Courts wait 

for resolution about 440832 cases, from which half of them are criminal cases has a 

great criminal-policy importance.
13

 

2. Shall be shorten public money expenses which in terms of conducting regular 

criminal proceedings (standard) would be spent for witnesses, experts, and other lump 

sum expenses, which shall be estimated of a particular importance due to the fact 

Kosovo continues to have a very limited budget.
14

 

3. Society shall be protected from re-commission of criminal offences, based on the fact 

the accused persons for the commission of criminal offences in relation to which 

decision-making is realized during the initial hearing of the indictment in practice 

very rarely decide to commit again criminal offences, in comparison to persons 

                                                           
9
HajdariAzem, Commentary, The Criminal Procedure Code, Prishtina, 2016, pg. 652.   

10
 The Criminal Procedure Code except criminal case resolutionduring initial hearing of the indictment has 

foreseen also three other possibilities of criminal case resolution outside of the main trial. Those are: temporary 

suspension of criminal proceedings, punitive order and mediation.  
11

See more: LatifiVesel § EleziIsmet §HysiVasilika, The policy of combating crime, Prishtina, 2012, pg. 257 – 

259. 
12

 See:  Milutinoviq Milan, Criminal Policy, Prishtina, 1984, pg. 321 – 323. 
13

 The statistical report of Courts, Yearbook 2015, Kosovo Judicial Council, Prishtina, 2016, See the link: 

http://www.gjyqesori-rks.org/sq/kjc/report/list/1 
14

 This budget recently, although increased, does not exceed more than half a billion dollars per year.  

http://www.gjyqesori-rks.org/sq/kjc/report/list/1
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against which were applicable regular criminal proceedings, regardless of judgment 

imposed by the court.
15

 

4. Perpetrators of criminal offences shall motivate to be educated with the feeling of 

repenting for the committed offence, apology and compensation of damage for 

victims of crime. This is dictated by the fact that criminal case resolution during the 

initial hearing of the indictment may be implemented in practice only if the accused 

person is repented for the committed criminal offence, apologizes to the victim and 

indicates readiness to compensate the inflicted damage. Such acting approach has 

been very effective in elimination of vengeance feeling, which concerning various 

criminal offences, such is the case with criminal offences against life and body, those 

against sexual integrity, etc., continues to be present to a considerable category of 

victims of these crimes.
16

 

5. Victims of crimes shall be motivated in cooperation with state prosecutor to raise the 

level of communication with perpetrators of criminal offences aiming to realize easier 

the compensation of inflicted damage from criminal offence. In case of criminal case 

resolution during the initial review of indictment application it comes more quickly, 

more easily and in a manner that more satisfies criminal-procedural parties to 

realization of property claim.
17

 

 

5. Course of initial review of indictment 

For conducting the initial hearing of indictment, legislator has determined a special course. 

Initial hearing of indictment duly is conducted through exercising concrete procedural 

actions. These actions refer to the fulfillment of pre-conditions to conduct the trial, 

submitting the indictment to the defendant (if by that time it was not submitted to him), 

notifying him by his belonging rights, deciding on filed objections concerning evidences or 

indictment, reviewing the plea agreement and eventually the court decision. For all these 

issues, within allowed limits for scientific papers of this type, shall be discussed in the 

following: 

 

                                                           
15

HajdariAzem, Commentary, …, pg. 591. 
16

HajdariAzem, ImpositionofPunitiveOrder in Criminal Procedure-in Context of Kosovo, International 

Academic Journal of Social Sciences, Vol. 3, No. 8, 2016, pg.73. 
17

 Compare: HajdariAzem, Conditional Release of Convicted Persons in Kosovo, International Journal of 

Research in Humanities and Social Studies, Volume 3, Issue 7, July 2016, PP 32-39, pg. 34. 
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5.1. Opening the initial hearing of indictment and undertaking principal actions 

which characterize this institute 

The initial hearing of indictment shall be opened by the presiding judge respectively by a 

single trial judge who is in charge of the case. He initially observes if there is a fulfillment of 

assumptions to conduct the main trial (presence of the state prosecutor, defendant and his 

defense counsel) and submit the indictment to the defendant if he did not receive it earlier. 

After conducting these obligations the presiding judge respectively a single trial judge is 

obliged to decide upon all proposals that could have been submitted concerning application 

or continuation of measures to secure the presence of the defendant at criminal proceedings. 

When the main trial commences a single trial judge or presiding judge instructs the defendant 

about his right not to be declared in his case or not to respond concerning raised questions, 

and if he declares about the case he is not obliged to incriminate himself or its relatives or to 

plead guilty, to defend himself or through legal assistance of defense counsel of his choice, to 

object the indictment or admissibility of the evidence presented to indictment etc.
18

 In 

addition, a single trial judge or presiding judge appreciates the fact whether the right of the 

defendant to have a defense counsel is respected and whether the state prosecutor has fulfilled 

obligations regarding detection of evidences. (for example notification with the names of 

witnesses that shall be summoned at the main trial, notification with the purpose of alibi 

acceptance etc.).
19

 Finally, the defendant and his defense counsel shall be notified about the 

possibility of presenting objection concerning evidences included to indictment and 

presenting a request for dismissal of the indictment. And then the word is given to the state 

prosecutor, who reads the indictment to the defendant. After reading the indictment, when a 

single trial judge or presiding judge is persuaded that the defendant understands the 

indictment, to the same is offered the possibility to plead guilty or to be declared innocent. If 

occurs the defendant not to understand the indictment, a single trial judge or presiding judge 

shall call the state prosecutor in order to explain the indictment to the defendant so he shall be 

able to understand itwithout difficulties. On the contrary, if the defendant does not want to 

make any statement regarding his guilt, it is considered that he did not plead guilty.
20

In the 

following it shall be proceed with reviewing of plea agreement and presented objections 

concerning evidences and indictment. 

 

                                                           
18

IslamiHalim etc., Criminal Procedure, Commentary, Tirana, 2003, pg. 337. 
19

HajdariAzem, Judicial practice skills, Prishtina, 2013, pg. 111 – 112. 
20

HajdariAzem, Criminal Procedure Law, Special Part,…, pg. 44.  
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5.2. Objection of evidences and indictment 

Legislator through legal solutions set out in the Criminal Procedure Code of the Republic of 

Kosovo has provided the possibility that the defendant during initial hearing of the 

indictment, up to beginning of the second hearing of indictment to be able to file objections 

concerning evidences included to indictment and request for dismissal of indictment.  

Consequently, pursuant to paragraph 1 of Article 249 of the Criminal Procedure Code, before 

the second hearing of indictment, to the defendant is allowed the possibility to submit 

objections concerning particular evidencesto the indictment, based on the following reasons:  

1. The evidence was not lawfully obtained by the police, state prosecutor, or other 

government entity; 

2. The evidence violates the rules in Chapter XVI of the present Code; 

3. There is an articulable ground for the court to find the evidence intrinsically 

unreliable. 

Concerning presented objections of the defendant, to the state prosecutor should be given the 

possibility to respond whether oral or written. Upon presented objections a single trial judge 

or presiding judge decides by ruling, part of which should be the reasoning on allowance or 

exclusion of evidence.
21

 Of course, this ruling can be appealed within 5 days of receipt. 

Consequently, all evidences against which no objection has been presented shall be 

considered admissible at the main trial unless the court ex officio determines that the 

admission of the particular evidence would violate the rights of the defendant guaranteed by 

the Constitution of the Republic of Kosovo. However, if there are inadmissible evidences, the 

same shall be separated from the case file and sealed in a special envelope, so they cannot be 

examined or used at criminal proceedings, except in the case of appeal against a decision on 

their admissibility.
22

 To the defendant is given the right by legislator prior to second hearing 

to be able to present a request for dismissal of indictment. 

 

Such possibility, in accordance with paragraph 1 of the article 250 of the Criminal Procedure 

Code, the defendant may use if he considers that: 

1. the act charged is not a criminal offence; 

2. circumstances exist which exclude criminal liability; 

                                                           
21

 See more: SahitiEjup, Argumentation in criminal procedure, Prishtina, 1999, pg. 176 – 178 and 

PavišićBerislav § VučkovićMilojko § VeićPetar §Radolović Aldo,  Zakon o kaznenonpostupku, s’komentarom, 

literature misudskompraksom,  Zagreb, 1998, pg. 269. 
22

HajdariAzem, Criminal Procedure Law, Special Part,…,pg 45-46. 
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3. the period of statutory limitation has expired, a pardon covers the act, or other 

circumstances exit which bar prosecution; or 

4. there is not sufficient evidence to support a well-grounded suspicion that the 

defendant has committed the criminal offence in the indictment. 

Concerning the defendant's request for dismissal of indictment, to the state prosecutor should 

be given the possibility to express his opinion, either orally or written.In such cases a written 

reasoned decision by means of which is rejected the request or dismissed the indictment shall 

be rendered by a single trial judge or presiding judge. Against this decision may be filed a 

complaint by parties within 5 days of receipt.  

 

Regardless of what was abovementioned, pursuant to paragraph 1 of the article 251 of the 

Criminal Procedure Code, the state prosecutor shall have the opportunity to respond to an 

objection under Article 249 or a request under Article 250 of the present Code. The single 

trial judge or presiding trial judge shall provide the state prosecutor withone (1) week to file a 

written response to an objection under Article 249 or a requestunder Article 250 of the 

present Code. In lieu of a response to a request under Article 250 of the present Code, the 

state prosecutor may file an amended indictment under Article 252 of the present Code.
23

 In 

such cases, regardless of the fact whether the amended indictment has to do with one or more 

defendants, a single trial judge or presiding judge appoints the initial hearing just like would 

do for a new indictment. To the defendant also in these cases should be given the possibility 

to present new objections or respective requests, but only for those parts of indictment which 

have been amended. On this course, if the defendant does not repeat objections or previous 

requests, a single trial judge or presiding judge shall come to conclusion that the same are not 

relevant for the amended indictment and do not consider them any further. In fact, to the state 

prosecutor is given the possibility in this phase of procedure to amend the indictment only 

once, of course except in cases when he provides new data making necessary his amending.
24

 

Pursuant to paragraph 1 of the article 253 of the Criminal Procedure Code a single trial judge 

or presiding judge, when deciding on the defendant's request to dismiss the indictment,shall 

dismiss it when evaluates it to be grounded, and thus causes the termination of the criminal 

procedure when considers: 

1. The act charged is not a criminal offence; 

2. Circumstances exist which exclude criminal liability; 

                                                           
23

Ibid. fq. 46-47.  
24

Ibid. pg. 47. 
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3. The period of statutory limitation has expired, an amnesty or pardon covers the act, or 

other circumstances exist which bar prosecution; or 

4. There is not sufficient evidence to support a well-grounded suspicion that the 

defendant has committed the criminal offence in the indictment.  

It must be emphasized the fact in rendering a ruling under the present Article, the single trial 

judge or presiding trial judge shall not be bound by the legal designation of the criminal 

offence as set forth by the state prosecutor in the indictment.
25

 

 

Also legislator made clear the fact that at initial hearing of indictment is not allowed the 

examination of witnesses and experts, neither presentation of evidences, except if witness’s 

statement is necessary in rendering a decision concerning continuation or implementation of 

measures to secure the presence of the defendant at criminal proceedings.
26

 

 

Consequently, a single trial judge or presiding judge should take all the necessary measures 

for the preparation of second hearing, which are obliged to set not earlier than 30 days and 

not later than 40 days after conducting the initial hearing, as well as requests the presentation 

of eventual proposals of parties to appoint a date by when it can be done, but by all means 

within period of time which cannot be longer than 30 days after the initial hearing.  

 

5.3. Review of the plea agreement and the imposition of punishment against the 

defendant 

During the initial hearing of indictment shall be presented also the plea agreement (if there is 

such agreement), by means of which the presiding judge respectively a single trial judge, 

after considering, decides upon his eventual acceptance or rejection, or concerning it appoints 

a special hearing in accordance with the relevant legal provisions. Consequently, if the 

defendant pleads guilty, the court cannot convict him, except in cases if the defendant 

changes his statement and pleads guilty, or if the court finds him guilty after the main trial, 

regardless of the plea agreement.
27

 

However, when the defendant, pursuant to paragraph 1 of Article 248 of the Criminal 

Procedure Code, pleads guilty to all points of the indictment a single trial judge or the 

presiding judge must be persuaded that: 

                                                           
25

SahitiEjup §MuratiRexhep, Criminal Procedure Law, Prishtina, 2013, pg. 334. 
26

SahitiEjup §MuratiRexhep §ElshaniXhevdet, op.cit. pg. 647. 
27

HajdariAzem, Criminal Procedure Law, Special Part,…, pg. 44.  
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1. The defendant understands the nature and consequences of the guilty plea; 

2. The guilty plea is voluntarily made by the defendant after sufficient consultation with 

defense counsel, if the defendant has a defense counsel; 

3. The guilty plea is supported by the facts of the case that are contained in the 

indictment, materials presented by the state prosecutor to supplement the indictment 

and accepted by the defendant; and any other evidence, such as the testimony of 

witnesses, presented by the state prosecutor or the defendant; and 

4. The indictment does not contain any obvious legal errors or factual misstatements. 

In considering the guilty plea of the defendant, the single trial judge or presiding trial judge 

may invite the views of the state prosecutor, the defense counsel and the injured party. If the 

single trial judge or presiding trial judge is not satisfied that the matters provided for in 

paragraph 1 of the present Article are established, he or she shall render a ruling to reject the 

guilty plea and proceed with the initial hearing as if the guilty plea has not been 

made.However, if the single trial judge or presiding trial judge is satisfied that the matters 

provided for in paragraph 1 of the present Article are established, he or she shall render a 

ruling to accept the guilty plea made by the defendant and shall proceed with sentencing, 

schedule a hearing to determine a matter relevant for sentencing, or shall suspend sentencing 

pending the completion of the cooperation by the defendant with the state prosecutor. The 

defendant who does not plead guilty during the initial hearing may choose to change their 

plea to guilty at any time. For any defendant wishing to plead guilty under this paragraph, the 

single trial judge or presiding trial judge shall conduct, mutatismutandis, a hearing under this 

Article. 
28

 

 

Criminal Procedure Code of the Republic of Kosovo has accorded all the possibilities that 

presiding judge or a single trial judge when it comes to fulfillment of all legal conditions in 

the initial hearing of indictment to impose a sentencing judgment to the defendant. Duly, 

when the single trial judge or presiding judge during the initial hearing of the indictment, 

after consideration of the plea agreement, shall be oriented for imposition of punishment 

against the defendant, he shall appoint a special hearing as long as it is necessary to verify 

relevant facts concerning punishment. In such hearing should be present parties and the 

defense counsel of the defendant and it should be mainlyreviewed the issue of gravity of 

criminal offence, circumstances of its commission, motive and purpose of the commission of 

                                                           
28

Ibid. pg. 45. 
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criminal offence, the conduct of the defendant after commission of criminal offence etc. In 

other words, in this hearing should be reviewed all the circumstances that would affect in the 

height of punishment that shall be imposed to the defendant. 

 

In practice, may occur cases when by a single indictment shall be charged two or more 

persons. They can be charged for a criminal offence or more, by means of which one or some 

of them plead guilty, whereas another or the others do the opposite. In such situations, is 

raised a question can the defendant who pleads guilty (the defendants) be separated and 

against him to be imposed the punishment, whereas the defendant (the defendants) who did 

not plead guilty to be proceed to the main trial? Giving the answer to this question is not easy 

at all. This due to the fact: in one hand as it is prejudiced the guilt of the accused (defendants) 

who did not plead guilty, whereas on the other hand not pleading guilty for such cases as it 

constitutes the violation of rights guaranteed by law of the accused persons for commission of 

criminal offences. 

 

However, I think that the single trial judge or presiding judge by considering the determined 

solution in paragraph 5 of Article 326 of this Code, has all the legal possibilities, that when it 

finds fulfillment of the legal requirements dealing with the plea, also at initial hearing of the 

indictment to impose the punishment for the defendant (defendants) who plead guilty, 

whereas the defendant (defendants) who did not plead guilty to proceed further toward the 

main trial. Such response applies as in the case when two or more charged persons through 

filed indictment shall be charged for the commission of a criminal offence, also when they 

are chargedfor the commission of more than one criminal offence.
29

 

 

5. Several data on resolution of criminal case during the initial hearing of 

indictment in Kosovo during the period of time 2013-2016 

In order to be able to come to conclusions and addressing concrete as well as useful 

recommendations for the respective state bodies (mainly courts) and society in general by 

using modest results of this scientific paper has been necessary to examine and study the 

work of thesecourts concerning sentencing judgments they have imposed against the 

defendants during initial hearing of the indictment for the period of time including the last 

four years (2013-2016).         We have been focused in this short period of four years based 

                                                           
29

HajdariAzem, Commentary, pg. 662-663. 
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on the fact this instrument of criminal case resolution has been marked tendency of 

advancement after the Criminal Procedure Code of the Republic of Kosovo entered into force 

on January 1, 2013. Presentation of courts work concerning this instrument was not an easy 

task at all. This due to the fact concerning the work of thesecourts concerning imposition of a 

sentencing judgment at initial hearing of the indictment during the researching period there 

are no published data.  

 

Such data are not published within reports which regarding courts’ work are published by 

Kosovo Judicial Council. Despite of this fact, in the following treatments, presentation of 

cases of criminal case resolution through sentencing judgment imposed during the initial 

hearing of the indictment shall be conducted based on data obtained from criminal registers 

of four of the seven basic courts which currently act in the territory of Kosovo, and the Basic 

Prosecution of Prishtina, Gjilan, Mitrovica andPeja.
30

 

 

In the following, in a special table shall be presented data concerning the number of 

sentencing judgments imposed during the initial hearing of the indictment by Basic Court of 

Prishtina, Gjilan, Mitrovica and Peja during the period of time 2013-2016. 

 

Years The number of sentencing 

judgments imposed during the 

initial hearing of the indictment 

The number of criminal cases resolved 

at the main trial 

2013 – 2016 877 30808 

 

Table 2, Data on the number of sentencing judgments imposed during the initial hearing of 

the indictment and those resolved through the main trial.  

 

According to these data during the period of time 2013-2016 Basic Court of Prishtina, Gjilan, 

Mitrovica and Pejaduring the initial hearing of the indictment have imposed 877 sentencing 

judgments. Data used prove that the Basic Court of Prishtina has applied most commonly this 

instrument of criminal case resolution outside of the main trial (in 362 cases), whereas this 

instrument was at least applicable by Basic Court of Mitrovica(in 133 cases).  

 

                                                           
30

 See: Criminal  records of Basic Court of Prishtina, Gjilan, Mitrovica and Peja for the period of time 2013-

2015. 
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The figure of 877 sentencing judgments imposed during the initial hearing of the indictment 

compared to figure of 30808 criminal cases resolved through regular proceedings  (at the 

main trial) turns out to be too small. Bearing in mind the application advantages of this 

criminal cases resolution instrument, I consider that Kosovo BasicCourts should in the future 

apply it more often (in all cases when it comes to fulfillment of legal requirements) always by 

bearing in mind benefits that realize the state and parties. Therefore, it is recommendable that 

Kosovo courts to avoid in maximum traditional procedures of criminal case resolution always 

when it comes to fulfillment of legal requirements and when it is assessed to be more 

reasonable to the case. Of course, in order for this to happen is required to dedicate more in 

terms of raising professional performance of judges concerning the recognition of concepts of 

this instrument, because in this way the state and criminal-procedural parties easier express 

their interests at criminal proceedings.  

 

Conclusion 

Modest results of this scientific paper led me to these conclusions: 

1. Initial hearing constitutes the first level of reviewing the indictment. It constitutes a 

key level of indictment control eventually prior to undergo to evaluation debate at 

main trial. In fact, this sub-phase of criminal proceedings has been designed in that 

way depending on indicated results by exercised procedural actions, to open or close 

paths of conducting the second review of indictment and proceeding criminal case 

toward main trial. 

2. Authority to conduct the initial review of indictment in the Republic of Kosovo 

belongs to the presiding judge, respectively to a single trial judge. This is a judge 

which according to internal rules of the court is competent of a concrete case 

regarding which is conducted a criminal proceedings.  

3. Criminal Procedure Code of the Republic of Kosovo has provided the resolution of 

criminal case court initial hearing of the indictment through imposition of a 

sentencing judgment for all types of criminal offences, always when there is plea 

agreement or plea supported to relevant evidences proving the existence of a criminal 

offence and its relation with the accused person.  

4. Resolution of criminal case during the initial hearing of the indictment manifests 

important effects of state (public) character, group character and for criminal 

procedural parties itself, especially for the defendant and victim of crime. Through 
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this instrument is affected in reducing the number of pending court cases, there shall 

be a cut of public money expenses, there shall be a raise of social responsibility level, 

and shall be eliminated the cases of vigilantism. 

5. During research of the Basic Court of Prishtina, Gjilan, Mitrovica and Peja work, has 

been noticed that during the period of time 2013-2016 through the initial hearing of 

the indictment they have applied 877 sentencing judgments.  According to used the 

Basic  Court of Prishtina most commonly applied this instrument of criminal case 

resolution (in 362 cases), whereas this instrument was least applicable by the Basic 

Court of Mitrovica (in 133 cases) the figure of 877 sentencing judgments imposed 

during the initial hearing of the indictment compared to figure of 30808 resolved 

criminal cases through regular procedure (at main trial) it turns out to be very small. 

6. From Kosovo courts, by bearing in mind the great importance having criminal case 

resolution during the initial hearing of the indictment, is required to apply in the 

future more often this criminal case resolution instrument. In this regard, is required 

for Kosovo judges to be developed respective training programes that would motivate 

them toward common application of this instrument.  
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. 

Abstract 

Corporations can only act through their employees and agents. Although we commonly 

consider that a bank makes a loan, in actuality it is the bank employees who gather 

information, check out security, authorize the loan and transfer money to the customer’s 

account. The question becomes whether a bank making a loan to a borrower who uses the 

money for a criminal purpose like importing drugs, is committing a crime? The courts have 

dealt with criminal charges against corporations and other groups of persons, such as trade 

unions, and case by case, they have elaborated rules for determining when a corporation 

should be convicted of a crime. A corporation is guilty of a crime if its “directing mind” 

committed the prohibited act and had the necessary state of mind. Determining who is a 

directing mind depends on the facts, but generally the person must have authority to set 

policy rather than simply having authority to manage. It is highly unlikely that the bank 

president and the board of directors would be aware of the loan. Whether they would be a 

“directing mind” would depend on how much authority they had to develop loans policy. 

Moreover, they would have to be acting at least in part for the benefit of the bank and not for 

their personal benefit in order for the bank to be convicted. 
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Introduction 

The necessity of making corporate criminally liable revolves around the impact which these 

entities have created; the strong effect of activities of corporations is incredible on the 

society. Not only do the corporations affect the lives of the people as a blessing but also many 

a times proves disastrous which then falls under the category of crimes. This was for 

basically two reasons that are: 

1. That corporations cannot have the mensrea;  

2. That corporation cannot be imprisoned. 

Although the general rule
31

 is applicable to all criminal cases but the criminal law 

jurisprudence has seen one exception to the concept in form of doctrine of strict liability in 

which one may be made liable in absence of any guilty state of mind. 

The endorsement of criminal liability of corporations has largely been a twentieth century 

judicial development, influenced by the “sweeping expansion” of common law principles.  

The Agency Theory was first developed in tort law and gradually “was carried over into the 

criminal arena.” According to this theory, the corporation is liable for the intents and acts of 

its employees. Vicarious liability of corporation was employed in the United States which 

developed three part test
32

.  

Since corporations are considered to be purely incorporeal legal entities, they do not posses 

any mental state and the only way to impute intent to a corporation is to consider the state of 

mind of its employees. The theory encompasses a simple and logical method of attributing 

liability to a corporate offender, if corporations do not have intention, someone within the 

                                                           
31

 The basic rule of criminal liability revolves around the basic Latin maxim actus non facit reum, nisi mens sit 

rea. It means that to make one liable it must be shown that act or omission has been done which was forbidden 

by law and has been done with guilty mind. 

32
 the employee must be acting: 

 within the scope and course of his employment. 

 at least in part, for the benefit of the corporation, yet it is irrelevant whether the company actually 

receives the benefit or whether the activity might even have been expressly prohibited.  

 the act and intent must be imputed to the corporation. 
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corporations must have it and the intention of this individual as part of the corporation is the 

intention of the corporation itself. 

A corporation’s liability can be extended to acts performed within the agent’s apparent 

authority. It is the authority which an outsider could reasonably assume that an agent would 

have judging from his position within the company, and the responsibility previously 

entrusted to him, and the circumstances surrounding his past conduct. 

Identification Theory is the method by which companies are held liable in most countries 

under the principles of the common law. This theory was developed as an attempt to 

overcome the problem of imposing primary, as opposed to vicarious, corporate criminal 

liability for offences that insisted on proof of criminal fault. In Lennard’s Carrying Co Ltd v. 

Asiatic Petroleum Co Ltd, 
33

.  

The identification theory relies on an individual to attribute liability to a corporation. The 

identification theory introduces the personification of the corporate body, the solution for the 

problem of attributing fault to a corporation for offences that require intention was to merge 

the individual within the corporation with the corporation itself. The individual employee is 

assumed to be acting as the company and not for the company. The theory de-emphasized the 

need for the development of vicarious liability. The agency theory has now been considered 

as unjust and lacking in defensible penal rationale. The main underlying principle of the 

identification theory is the detection of the guilty mind. 

Tesco Supermarket v. Nastrass
34

 is the leading authority in this area. The House of Lords 

held that the manager was not a person of sufficiently important stature within the corporate 

structure to be identified as the company for this purpose, and since there had been due 

diligence at the level of top management, the company could use the defence.
35

  

                                                           
33

 Viscount Haldane fashioned a model of primary corporate criminal liability for offences that require mensrea 

that would later be known as the identification theory. “A corporation is an abstraction. It has no mind of its 

own any more than it has a body of its own; its active and directing will must consequently be sought in the 

person of somebody, who for some purposes may be called an agent, but who is really the directing mind and 

will of the corporation; the very ego and centre of the personality of the corporation.” 

34
 HL 31 Mar 1971 

35
 The metaphor used by Lord Denning in an earlier case was a reference in this decision: 
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The manager of the store was not considered as the mind of the store. Instead, he was 

regarded as a servant, the hands of the store. In order to give some guidance for the problem 

of who is to be considered as the corporation itself for the purposes of imputing liability, 

some standards were articulated in Tesco Supermarket v. Nastrass
36

. 

The Aggregation or Collective Knowledge Theory
37

 was developed as a response to this 

puzzling scenario. Under this, the corporation aggregates the composite knowledge of 

different officers in order to determine liability. The company aggregates all the acts and 

mental elements of the important or relevant persons within the company to establish whether 

in toto they would amount to a crime if they had all been committed by one person. 

According to Celia Wells, “aggregation of employees’ knowledge means that corporate 

culpability does not have to be contingent on one individual employee’s satisfying the 

relevant culpability criterion.” The theory of aggregation is a result of the work of American 

Federal Courts. The leading case is United States v. Bank of New England
38

.  

Deterrence Theory traditionally is broken down into two components, specific and general. 

Specific deterrence refers generally to incapacitating the criminal to prevent or dissuade 

future conduct in that individual. For a real person, that incapacitation comes usually in the 

form of imprisonment. It can also include restrictions on one’s liberty and even employment 

during a period of supervised release. Prison of course is not an option for a corporation. 

                                                                                                                                                                                     
“A company may in many ways be likened to a human body. It has a brain and a nerve centre which controls 

what it does. It also has hands which hold the tools and act in accordance with directions from the centre. Some 

of the people in the company are mere servants and agents who are nothing more than hands to do the work and 

cannot be said to represent the directing mind and will of the company, and control what it does. The state of 

mind of these managers is the state of mind of the company and is treated by the law as such. 

36
 ibid 

37
 This theory appears to combine the respondeat superior (vicarious liability) principle with one of “presumed 

or deemed knowledge.” The aggregate knowledge and actions of several agents, imputed to the corporate 

executive, could satisfy the elements of the criminal offence. In spite of the wide interpretation of the 

aggregation theory employed in Bank of New England decision, American courts have been careful with the 

application of this ruling. Some federal courts have had a narrower understanding, and distinguished collective 

knowledge from collective intent or collective recklessness 

38
 In this case, the question was if any knowledge and will could be attributed to the corporate entity. The trial 

judge found that the collective knowledge model was entirely appropriate in such context, and stated as much in 

addition, however, you have to look at the bank as an institution. As such, its knowledge is the sum of all the 

knowledge of all its employees.  
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Specific deterrence of a company could, however, take the form of causing the dissolution of 

the company (the equivalent of a corporate death penalty), barring the company either 

permanently or for a period of time from engaging in certain businesses, or subjecting the 

corporation, like an individual, to a probationary period during which its conduct is restricted 

and monitored by a court. General deterrence refers to the effect punishment of a specific 

defendant will have on other members of society who might be tempted to engage in similar 

conduct. Such deterrence is thought to work particularly well in connection with white-collar 

offenses and less well to deter crimes of passion, in which a criminal is thought likely to 

engage without much forethought to the punishment meted out to similarly-situated 

individuals. General deterrence is particularly apt with respect to corporate criminal conduct, 

which tends to be the antithesis of crimes of passion. It is perhaps this retributive attribute 

that is most elusive yet most significant to the public. What actions are deemed to be 

“criminal” is a judgment by society as to what is out of bounds of acceptable societal 

behavior. The corporation that transgresses that boundary can be as subject to retribution as 

an individual. When a corporation is held criminally responsible for the criminal actions of an 

employee, retribution requires us to first determine what it is that the corporation did or did 

not do that warrants criminal sanction. 

Imposition of corporate liability where a corporation has taken all reasonable steps to deter 

and detect the criminal conduct of its employee furthers none of the goals of the criminal law. 

Such a corporation does not need to be specifically deterred. Indeed, by definition the 

company has already instituted the programs and policies that the criminal justice system 

could properly seek in the event of conviction on its own. 

The corporate liability might be broader in civil cases than criminal ones; in fact the opposite 

at times is true. By contrast, the Court has tackled, albeit in preliminary steps, the issues 

posed by application of strict agency principles in the civil corporate liability context.  

Corporations are currently criminally liable under a vicarious liability analysis. The 

requirements are: if an employee has committed a criminal act within the scope of 

employment and intended in some measure to benefit the company, then the acts and intent of 

the employee can be imputed under agency principles. Court has, however, not adopted such 

an approach for all civil corporate liability. Thus, if an employer could demonstrate by a 

preponderance of the evidence that it had taken “reasonable care to prevent and correct 

promptly” any harassment, then the employer would establish the affirmative defense. 
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But as the law currently stands, an employer can more readily defend a civil 

claim than a criminal one. Punitive damages can properly be awarded against a master or 

other principal because of an act by an agent if: 

(a) The principal authorized the doing and the manner of the act, or 

(b) The agent was unfit and the principal was reckless in employing him, or 

(c) The agent was employed in a managerial capacity and was acting in the scope of 

employment, or 

(d) The principal or a managerial agent of the principal ratified or approved the act. 

 

A carefully constructed limitation of criminal corporate liability to those situations where a 

company reasonably should have taken steps to detect and deter the criminal action of its 

employee should inure to the benefit of the government, the public, and the corporation itself. 

The rationale for altering the law is strong. Corporate criminal law—indeed, law in general—

is a creation of the state, and not immutable; thus we should seek the thinnest integument 

between the requirements of the law and outcomes that are just and rational. The benefits 

would be palpable from a theory of criminal corporate liability that takes into account the 

actions of the corporation to prevent and remedy criminal conduct by corporate actors. A 

standard of corporate criminal liability that is tied to whether the company has taken all 

reasonable steps to prevent and detect crime by its employees would strongly incentivize 

meaningful and necessary self-regulation. A company that sought to avoid criminal 

prosecution would have strong reasons to implement an effective compliance program, both 

to deter criminal activity at the outset and to use as a shield in the event criminality 

nevertheless occurred. They are meant to punish wrongdoers and deter similar crime. Under 

the current legal regime, a corporation is given no benefit at all under the law for even the 

best internal compliance program if such crime nevertheless occurs. A corporation still has 

an incentive to create such a program since preventing, or at least diminishing, the incidence 

of employee crime still redounds to the company’s benefit and lessens the risk of corporate 

prosecution.  
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Conclusion 

The fear that companies will seek to implement mere “show” programs that will fool courts 

and regulators is unrealistic. And any effort to pass off intentionally a fake program as a real 

one would risk the company obstructing justice. For a company to succeed at such a ruse, it 

would need to implement an inadequate program, pass it off as sufficient, be subject to 

criminal liability because the pervasiveness of the criminal conduct at issue would 

undermine establishing the adequacy of any program, and fool prosecutors, the court, and 

jurors. It is particularly fanciful since in white-collar investigations of corporations the mere 

whiff of a criminal investigation can be devastating to the company and its stock price. 

The new corporate criminal liability standard will not eliminate the government’s awesome 

power to indict a corporation or eliminate all abuse of power. 
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FEMALE FOETICIDE: THE WORST CRIMINAL INTENT  

* Ms. Yash Tiwari, Assistant Professor,  

Career College of Law, Bhopal.  

Abstract 

When a girl child is born, the emotional, sexual and psychological stereotyping of females 

begin when the doctor says, “it’s a girl.” In India infanticide feticide, lack of education to 

girl child, child marriage, dowry, child sexual abuse is rampant. The Indian girl child and a 

woman still continue to deal with the lack of basic human rights. Abortion is an apparition to 

end a pregnancy through the expulsion of the foetus from the womb. Abortion is extremely 

poignant emotional area under discussion which involves some highly contentious and 

complex issues of law, medicine and ethics. The problem of unnecessary pregnancy and its 

termination is persistent problem which defies comprehensible answers.
39

It’s a very 

controversial topic on one hand and its concerns the individual right of a woman to take the 

decision regarding continuation or termination of her pregnancy and on the other hand, a 

control needs to be placed by the State to prevent any misuse of freedom to have an abortion. 

In India, lack of information, wide regional and rural-urban differences and a thin research 

base all makes it difficult for policy makers, administrators, and woman’s health advocates to 

develop deliberate interventions.
40

  India faces a typical situation as far as abortion is 

concerned. Even though the Medical Termination of Pregnancy act (MTP Act), which allows 

abortion is certain circumstances as outlined in the Act, has existed for four decades, 

certified and legal abortion facilities account for only a quarter of all such private facilities 

in country. There is rampant illegal abortion practiced in India. Neither public nor private 

abortion services have fully measured up to the needs of abortion seekers. However, the 

modern Indian woman is more vocal about her rights to decide whether she would like to 

continue her pregnancy or to terminate it. 

 

 

 

 

                                                           
39

AhamadSiddique, “Criminology: Problems and Perspectives, 6
th

edn. 2009, Eastern Book Company, Lucknow. 

40
LeelaVisaria, Ramachndran, “Abortion in India Economic and Political Weekly” volume 39 Issue No. 46. 
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Introduction 

A Right to life position supports a woman’s rights in regard to the planning of her family. A 

woman is able to exercise her right to decide whether to, or when, she will conceive a child. 

Some woman may choose to use a contraceptives, natural family planning or abstinence to 

help her control her fertility. However, once conception has occurred, a new, separate and 

unique human being is created, a human being who has the same right to life as that of the 

woman. Therefore abortion should not be amongst the ‘rights’ extended to woman as part of 

their fertility control. A woman’s fertility control is to be exercised before a new life has been 

created within her. A distinction needs to be made regarding the rights of the woman to 

prevent conception occurring and the rights which govern newly conceived human being.  

Female foeticide is one of the evils ailing the Indian society today. Gender discrimination and 

atrocities against women are on the rise in the midst of progressive ideas of liberalization and 

globalization. This is one example where scientific advancement has proven to be a bane to 

the society rather than a boon. Women who constitute half a human population have been 

discriminated, harassed and exploited irrespective of the country to which they belong, 

unmindful of the religion which they profess and oblivious of the timeframe in which they 

live.
41

 Everywhere women are confronted with many challenges. Female foeticide is perhaps 

one of the worst forms of violence against women where a woman is denied her most basic 

and fundamental right i.e “the right to life”. The phenomenon of female foeticide in India is 

not new, where female embryos or foetuses are selectively eliminated after pre-natal sex 

determination, thus eliminating girl child even before they are born 

 

Female infanticide- the deliberate killing of girl child is the biggest challenges that India is 

facing today in terms of gender. It becomes a significant social phenomenon. It transcends all 

barriers of caste, class and community. It is also described as gender selective killing of 

“gendercide.” 

 

Female feticide is an expression of one of the worst forms of the violence against women 

where female foetuses are selectively aborted after pre-natal sex determination, thus avoiding 

the birth of girl child. Firstly, this common practice “rid them of the burden” was female 

infanticide where a girl child would be killed as soon as she was born. But now with the 

advancement in Science and Technology the procedure has become more convenient too. 

                                                           
41

Dr. K.C. Jena, “Heirship of Women under Indian Personal Laws. A comparative study”, Ph.D. Thesis (1998) 
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With the possibility of sex determination, when the foetus is a few months old, couples prefer 

to abort the child when they discover the fact that it’s a girl child. Life is snatched out of the 

hands of the girl even before she can fold her fingers to hold on to it. 

 

Viable foetus: doctrine of viability: Viability means in general “capacity for survival” and 

is more specifically use to mean a capacity for living developing, or germinating under 

favourable conditions. The term here viable is used in context of pregnancy and viability of a 

foetus. It was held by Court that the State has an important and legitimate interest in 

protecting the potentiality of human life, when the foetus has become viable.
42

 It has also 

been acknowledged in Roe vs. Wade,
43

 that State’s interest in potential human life becomes 

compelling at the point of viability and when the unborn child reaches this stage, the child 

becomes a party whose interest must be considered. In this and subsequent cases in US it was 

opined that “viable foetuses” are “persons” in the eyes of law which certain legal rights and 

privileges and the exclusion of viable foetus from a status of a person would be unsound, 

illogical and unjust. It was unanimously held that foetus having reached that period of 

prenatal maturity where it is capable of independent life apart from its mother is a person. It 

was further concluded that a viable status has the legal status of a fully born person in the 

eyes of law. And therefore state’s interest in protecting the life and health of viable foetus is 

not merely legitimate but compelling. It is sad that period between 25-28 weeks, a foetus 

actually is viable, that it begins to have a life of its own or that it now has the chance to 

survive. 

 

Rights of the unborn child versus rights of the mother 

An environment without the fear of abuse, violence and intimidation can exist only when 

autonomy is given to the woman in decision making and bodily integrity. Woman has the 

same rights as the other people. But these are often seen to be in conflict with those of her 

unborn child. A woman’s rights begin when the woman begins. To make an arbitrary line in 

time to bestow rights upon an individual puts all of society at risk. None of us has an absolute 

right to “control our body” as many abortion rights activists proclaim. Society the risk of 

harm to the unborn child is not by the third party but by his own mother. A woman ought not 

to have the right to harm or kill the unborn child living within her. With the development in 

                                                           
42

Roe vs. Wade, 410 U.S. 113. 

43
  Ibid. 
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medical and biological sciences it is seen that neglect at the early stage of pregnancy leads to 

structural damages. It is not acceptable, in any other context, for one person to trade off the 

life of another person against their own health or social or economic well-being. The only 

case when one life can be taken legitimately is when another life is at stake.  

 

It is our right to expect, protection throughout each stage of our life. Just because child in 

mother’s womb is small and unseen does not mean those rights should be denied. The right to 

life is a core right without which all other rights are meaningless. In seeking to protect the 

unborn there are some painful decisions to be made because many woman are in situation of 

injustice. Even though the enforcement of laws to protect unborn babies is difficult, this does 

not remove the need to seek just solutions. Right to life promotes the rights of unborn child in 

the struggle to reach just solution for all. The claimant suffered the abortion on account of the 

accident. The Karnataka High Court
44

 considered the death of the foetus in the womb at par 

with death of a minor and observed: 

“In the case of abortion and death of the foetus in the womb should be considered on par with 

the death of a minor.” 

 

The Supreme Court in S. Said-ud-Din vs. Commissioner
45

 awarded compensation to a child, 

who was adversely affected due to the gas leakage, which was inhaled by her mother when 

the child was in the womb. The doctor who examined the child on the sixth day of its birth 

found symptoms including eruption of body and smarting of the eye as well as 

breathlessness. Therefore Supreme Court held that as the infant too was the victim of the 

Methyl Iso Cyanide poison, she was entitled to compensation. Even the Transfer of Property 

Act recognized the rights of stillborn child and several provisions of Indian Penal Code, 1980 

also provide for punishment by reason of hurt or birth or abortion with regard to stillborn 

child.   

  

Abortion, many people believe, is a moral issue, but it is also a constitutional issue. Over the 

years, many countries have legislated and implemented liberal laws, often in response to 

vociferous advocacy of women’s group. For example abortion is legalised in Canada, 

Denmark, Germany, Netherlands, Norway, Singapore and Sweden. India has a terrible sex 
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Bhawaribai vs. New India Assurance Co. Ld., 2006 ACJ 2085. 

45
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ratio and this is mostly because of female feticide, rampant illegally in many parts of the 

country. Sex selective abortion is matter of great concern. The social and demographic 

implication of sex selective abortions are grave. Sex selective abortion happen in two steps, 

the first to determine the sex of the foetus and the second is to obtain an abortion if the foetus 

is not of the desired sex.
46

 Sex determination technology arrived in India in 1975 for 

determination of genetic abnormalities after enactment of Medical Termination of Pregnancy 

Act. Hence the government has wanted to make abortion as an offence under IPC.
47

 The 

position of Indian Courts on abortion is based on Section 312 of IPC. Section 312 punishes a 

person for causing miscarriage to a woman.
48

 The offence is punishable with imprisonment 

up to a period of 7 years including fine, even if it is caused by the woman herself. It indicates 

that the word miscarriage has been used synonymously with abortion. This section of IPC 

takes away the right of abortion of a woman. According to this section, the woman has no 

right to choice, but as a consequence of a woman forfeiting the right to abort, the Court 

recognizes the right of unborn child to life. According to the Indian Law, abortion is an 

offence and punishment for it is imprisonment up to seven years including a fine. 

 

Statistics: Female Feticide  

Numerous studies analysing the skewed sex ratio demonstrate the extent of this practice. At 

birth, there ought to be around 105 or 106 male children for every 100 female children. This 

proportion is about same everywhere in the world. The ratio then slowly changes and women, 

who are much healthier and more likely to survive than men, end up out numbering men. In 

places like Europe and North America, the ratio of men to women is typically around 1.05 or 

1.06, or higher.  
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In India, the 2001 census revels that the overall sex ratio is 933 females for every 1000 males, 

showing a marginal increase of 6 points from 1991 census of 927. This deterioration in 

woman’s position results largely from their unequal sharing in the advantage of medical and 

social progress.
49

 

 

The child sex ratio is another story altogether. This child sex ratio has shown a steady 

decrease since 1961 and shows no sign of improving. From 976 in 196, it is 964 in 1971. In 

1981 the ratio came down to 962 and even further to 945 in 1991. Indeed an improvement in 

the child sex ratio has only been marked in one state, Kerala and two union territories, 

Lakshadweep and Pondicherry. Everywhere else there is a decrease in number of girls.  

 

The greatest offenders of this area are the northern and western states, with Punjab and 

Haryana leading the pack. In Punjab the girl sex ratio is decreased by 77 points to a new 

horrifying low of 798 females to 1000 males, and Haryana has seen decrease of 60 points i.e. 

819 female per 1000 males. Other offenders on this list are Himachal Pradesh, Delhi, 

Chandigarh and Gujarat.  

 

 The United Nations says an estimated 2000 unborn girls are illegally aborted every day in 

India. Punjab, Orissa, Rajasthan, Haryana, Delhi and Maharashtra have shown the most 

pronounce effect and it was in these states that the private foetal sex determination clinics 

were first established. 
50

 

 

Statistics released by the UN reveal that as many as 10 million girls in India have been 

brutally murdered in the past two decades, becoming victims of evil practices like female 

feticide and infanticide. The fact is even more shocking when female feticide has seen a steep 

climb in the more flourishing states like Punjab, Haryana and Delhi, which have 

unfortunately shown a continuously declining sex ratio in the last decade, while surprisingly 

such cases of inhuman behaviour in states like Sikkim, Nagaland, Meghalaya, Mizoram and 

Jammu and Kashmir have been unheard.    
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 Though the practice of sex determination is considered criminal in India, many doctors 

continue pandering to the need of the couples, accumulating money in the process. In Orissa, 

Police recovered around 30 polythene bags stuffed with female foetuses and body parts of 

new born babies from a dry well near a private clinic.  This discovery is just a part of 

unending series of female foeticides that have been happening in several parts of the country. 

Similarly, a doctor was arrested on charge of illegally aborting 260 female foetuses after 

police recovered bones from the septic tank in the basement of his maternity clinic in 

outskirts of Delhi.  

 

According to figures released by National Crime Records Bureau, in Punjab, 81 cases were 

registered for female foeticide while for Rajasthan the corresponding number was 51. 

Madhya Pradesh registered 21 cases, Haryana 18 and Chhattisgarh 24. In Rajasthan, the 

number of cases registered has shown a decline since the last 3 years with 25, 16 and 10 cases 

being registered in 2006, 2007 and 2008. In New Delhi, seven cases registered in 2006, 4 in 

2007 and 2 in 2008. Among the Southern states, Karnataka reported the maximum 25 cases 

in the years mentioned above.
51

 

 

Root Cause to the problem of Female Feticide 

Female feticide is the practice that involves pre- natal sex determination and a subsequent 

abortion if the sex of the foetus is female. While the methods of the detection may vary from 

amniocentesis and chronic villus sampling to ultra sonography, the reasons often cited are 

family pressure, the expenditure required for having a girl child and the perennial desire of 

the patriarchal society to have a son, an heir, and a successor. The opposite of courage in our 

society is not cowardice but conformity. So people who don’t care to carry this burden often 

end up conforming to the ludicrous norms.  

 

Society the practice female infanticide show many other signs of biasness against females. 

Women are perceived as subservient because of their role as career and home makers, whilst 

men predominantly ensure the family’s social and economic stability. 

 

Girl babies are often killed for financial reason. Earning power: men are usually the main 

income earners, either because they are more employable or earn higher wages for the same 
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work, or because they are able to do more agricultural work in subsistence economies. Since 

male babies have greater income potential, they are less likely to be killed. Potential 

pensions: in many society parents depend on their children to look after them in old age. But 

in many of these cultures a girl leaves her parental family to join her husband’s family when 

she marries. The result is that parents with sons gain extra resource for their old age, when 

their sons marry, while parents with daughter lose their potential pensions when they marry 

and move away. This gives parents a strong reason to prefer male children. Some parent who 

can’t afford to manage a large family will end up killing female babies. Girls are considered a 

drain on family resources during their childhood without bringing economic benefits later on. 

Dowry: some girl babies are killed so that the family doesn’t have to pay a dowry when they 

get married. In Indian society it is a tradition for parents of the bride to give a dowry to the 

groom and his family. The dowry consists of large amount of money and valuable goods. For 

families with several daughters this can be a serious financial burden.  

 

Government policies have also increased female infanticide as an unpredicted side-effect. For 

example when Chinese Government introduced a One Child per Family policy there was a 

surge in female infanticide. Families needed to have a son because of their higher potential, 

so a girl baby was an economic disaster for them, and there was a stong motive to ensure that 

girl babies did not survive. 

There are four other key issues:- 

 Obsession to have a son due to religious, cultural and traditional values. 

 Position of girls and women in society and the practice of dowry. 

 Misuse of modern technology for sex selection. 

 Two child norm policy of certain state governments. 

 

Role of Judiciary  

Public Interest litigation was filed in Supreme Court by concerned health activists. In Centre 

for enquiry into Health and allied Themes [CEHAT] vs. Union of India,
52

 the Supreme Court 

of India has issued notices to the Indian Government and the States with Union Territories on 

a petition seeking stricter implementation of laws than ban per-natal sex selection testes and 

sex selective abortion in India. Supreme Court observed that the Pre-Conception and Pre-

Natal Diagnostic Techniques (Prohibition of Sex Selection) Act, 1994 (PCPNDT) that it 
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meant to prevent female feticide in India, has failed. The petition brought to the Court’s 

attention the rampant practice of sex selection abortions in many part of country, with doctors 

in discriminately conducting sex determination tests and carrying out abortions because of lax 

implementation of the PCPNDT Act. The discovery of large number of female foetuses in a 

well at a house of a doctor in Punjab was pointer to the impunity with which provision of 

PCPNDT Act are being violated. This imbalance would have serious repercussions for Indian 

Society in future, especially on the status of women, the petitioner said, leading to increased 

sexual violence, trafficking and the reduced mobility of women.  

 

Supreme Court directed state governments to take further steps to enforce the law. 

Department of family welfare was directed to file an affidavit indicating the status of action 

taken. Supreme Court directed 9 companies to supply the information about the machines 

sold to the various clinics in last 5 years. The same information was sent to particular states 

so as to launch prosecution against those bodies using ultra sound machines that had filed to 

get themselves registered under the Act. The Court directed the ultra sound machines to be 

seized if they were being used without registration. The Indian Medical Association (IMA), 

Indian Radiologist Association (IRA) and the Federation of Obstetricians and Gynaecologists 

Societies of India (FOGSI) were asked to furnish the details of member using these machines. 

Since the Supreme Court directive 99 cases were registered and in 232 cases ultra sound 

machines, other equipment and records were seized.
53

 

 

In India the policy environment is supportive to the reproductive choices of women and men. 

The MTP Act is legal and it allows for induced abortions where pregnancy carries a grave 

injury to women’s health. A negative outcome of PNDT Act was that the practice of sex 

determination was driven nonetheless and the availability of service proliferated 

correspondingly. Ultra sound machines continued to be widely available and simple to use. In 

such environment it is difficult to enforce a law which sought to control information that 

travels through information channels and can operate secretly. The controversy is as to whom 

will serve as the watch dog to control the practice of female feticide and its implication is 

difficult and considering that tit is the doctor who only can carry out the abortion or mother 

of foetus who can be punished. This is very ambiguous as most of the women are forced by 
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family members to go ahead with the abortion of female foetus. Thus again putting the life of 

thousands of women in danger.  

 

Ideology behind Medical Termination of Pregnancy Act, 1971 

The Medical Termination of Pregnancy Act of 1971, which went into effect on 1 April 1972, 

significantly liberalized abortion laws in India.  Prior to enactment of the legislation, the Indian 

Penal Code (Act No. 45 of 1860) permitted abortion only when it was justified for the good 

faith purpose of saving the life of the woman.  312 of the Penal Code provided that any person 

performing an illegal abortion was subject to imprisonment for three years and/or payment of a 

fine; if the woman was “quick with child”, the punishment was imprisonment for up to seven 

years and paymentof a fine. The same penalty applied to a woman who induced her own 

miscarriage. The Medical Termination of Pregnancy Act of 1971 had the effect of allowing 

abortions to be performed under broader grounds than the Penal Code.  Under the Act, a 

pregnancy can be terminated if its continuation would involve risk to the life or grave injury to 

the physical or mental health of the pregnant woman or if there is substantial risk that, if the 

child were born, it would suffer from such physical or mental abnormalities as to be seriously 

handicapped.  In determining whether continuance of the pregnancy would involve a risk of 

injury to the health of the pregnant woman, the Act allows account to be taken of the woman’s 

actual or reasonably foreseeable environment. The Act also presumes that the anguish caused 

by a pregnancy resulting from the rape of any woman or from the failure of any contraceptive 

method used either by a married woman or her husband for the purpose of limiting the number 

of children constitutes grave injury to the mental health of the woman.       

A pregnancy may be terminated on these grounds within the first 12 weeks of pregnancy on the 

opinion of one registered medical practitioner. If the pregnancy has lasted more than 12 weeks, 

but fewer than 20 weeks, two registered medical practitioners must be of the opinion formed in 

good faith that the required grounds exist.  An abortion can be performed only by a registered 

medical practitioner in a hospital established or maintained by the Government or in a facility 

approved by the Government.  In cases in which a registered medical practitioner is of the 

opinion formed in good faith that the termination of the pregnancy is immediately available to 

save the life of the pregnant woman, an abortion can be performed anywhere at any time during 

pregnancy without the approval of an additional registered medical practitioner. Consent of the 

woman or written consent of the guardian of a woman under the age of 18 or a mentally 

retarded woman is required before performance of an abortion. 
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The Medical Termination of Pregnancy Act of 1971 was enacted by the Government of India 

with the intention of reducing the incidence of illegal abortion and consequent maternal 

mortality and morbidity.  However, according to Government data, only about 1 million 

abortions were performed annually under this Act. Implementation of the Act has been slow 

and geographically uneven; abortion services are often inaccessible and women are reluctant to 

utilize those services because of the lack of anonymity and confidentiality. Therefore, the 

number of illegal or unregistered abortions performed by medical or non-medical practitioners 

is still very high. According to various estimates, the number of abortions performed outside 

approved facilities varies between 2 million and 6 million per annum. It has been observed that 

the women who make use of hospital facilities for the medical termination of pregnancy are 

mostly educated, from an urban middle-income family, married and between 20 and 30 years 

of age. In contrast, the women admitted to public hospitals with complications from illegal 

septic abortions are largely illiterates from poorer segments of the population. These 

observations are consistent with other findings indicating that the level of awareness of the 

legality of the procedure is fairly low, and the existing facilities for the legal medical 

termination of pregnancy are either not available or are not utilized by many high-risk women 

who seek illegal abortions. 

 

The Act Does not allow the termination of pregnancy beyond 20 weeks of pregnancy. The right 

to abortion should not be taken away from the woman; even though her grounds for wanting an 

abortion may not be only medical in nature. In the Niketa Mehta case
54

 the Indain Courts have 

tried to take the pro-lfe view. Niketa Mehta was in her 26
th

 week of pregnancy. Her doctor had 

sought termination, of pregnancy as the foetus was diagnosed with a complete heart block.
55

 

The petitioner in this case challenged the MTP Act to the extent to include eventualities for 

termination of pregnancy as ultra vires. Section 5 of the act nowhere speaks of any right of a 

pregnant woman to terminate the pregnancy on the ground that delivery of the child may result 

in some abnormalities in or to the child to be born. It strictly restricts the cases where life of 

pregnant woman would be in danger in case the pregnancy is not terminated. Section 3(2) (b) 
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(ii)
56

is concerned with right to terminate the pregnancy where there is a substantial risk in 

allowing the child to take birth as it would suffer from such physical or mental abnormalities as 

to be seriously handicapped. However, such right is restricted to the maximum period of 20 

weeks of pregnancy and not beyond it. The Court in a case held that “under the guise of reading 

down a provision of law, the Courts are not empowered to legislate upon a statute,”
57

 as that is 

the legislature’s power. Further in Union of India and Anr. Vs. DeokiNandanAggarwal,
58

 it was 

held that it is not the duty of the Court either to enlarge the scope of the legislation or the 

intentions of the legislature when the language of the provision is plain and unambiguous. 

 

A recent case of Supreme Court
59

 highlighted their stand. A mentally challenged girl was raped 

at Ashreya, a welfare institution of government, by a guard of the institution, after which she 

became pregnant. The Punjab Haryana High Court decided to direct the termination of the 

same even though the expert body’s finding were in favour of continuation of pregnancy. The 

Supreme Court completely differed from the view of the High Court and directed that the 

pregnancy must not be terminated despite of the fact that the victim was mentally retarded, 

because the MTP Act mentions that even mentally retarded persons have right to decide 

whether they want to terminate their pregnancy or not. They also stated that the victim’s 

reproductive choice should be respected in spite of other factor such as the lack of 

understanding of the sexual act as well as apprehensions about her capacity to carry the 

pregnancy to its full term and the assumption of maternal responsibilities thereafter. The 

Supreme Court the applied the “Best Interest Test” and “Substituted Judgement test.” 
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The Best interest test required the Court to ascertain the course of action which would serve the 

best interests of the person in question. In the present setting this means that the Court must 

undertake a careful inquiry of the medical opinion on the feasibility of the pregnancy as well as 

social circumstances faced by the victim. The application of the Substituted judgment test 

requires the Court to step into the shoes of the person who is considered to be mentally 

incapable and attempt to make the decision which the said person would have made, if she was 

competent to do so. In the present case the victim has been described as a person suffering from 

“mild mental retardation.” The findings of the expert body indicate that her mental age is close 

to that of a nine year old child. The Court in this case only took the result of Best Interest Test 

into consideration and hence came to the finding that terminating the pregnancy is to the best 

interest of the girl.  

 

The circumstances are need to be looked separately in each case, and then consequently 

analysed with respect to relevant provisions of law. It might be argued that as female feticide is 

rampant in India, there should not be an Act that legalises abortion, but as answer to that, the 

Pre- Natal Diagnostic Techniques (Regulation and Prevention of Misuse) act, 1994 is present 

which criminalizes the sex determination of the foetus. The Act has made the registration of 

ultra sound and other sex diagnostic techniques compulsory and the prenatal sex determination 

has been made a punishable offence. The Act has made female feticide an offence punishable 

with imprisonment and fine. The Act has been enforced in those parts of the country where the 

instances of female feticide are more than anywhere else in the country as a result; the male 

female ration has been positively affected. Hence it was in the best interest of a mentally 

retarded woman to undergo an abortion.
60

 

 

The Government of India has repeatedly emphasized that the medical termination of pregnancy 

should not be viewed as a method of family planning for the individual nor as a method of 

reducing the national birth rate.  However, most women who have obtained an abortion tend to 

have at least two living children and to be non-users of contraception. Indeed, one study 

estimated that up to 80 per cent of abortion patients were not using any contraceptive method.  

The Government and voluntary family planning organizations have therefore been attempting 

to promote acceptance of post-abortion contraception.  In addition to the other effective 
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contraceptive methods that are recommended, sterilization and insertion of an intra-uterine 

device have become increasingly popular.  

 

The strong preference for sons under patriarchal traditions and the availability of inexpensive 

prenatal diagnostic techniques have resulted in an increased use of prenatal gender tests in 

India, even among the rural poor.  Some private clinics provide such tests and then offer an 

induced abortion if the parents are dissatisfied with the sex of the foetus.  Although no reliable 

figures exist on the incidence of this practice, highly distorted sex ratios in regions where such 

practices are believed to be common suggest that a significant number of female foetuses are 

aborted annually.   

 

To counteract this practice, the Government of India enacted country-wide legislation in 1994 

that regulates prenatal testing.  The stated purpose of the legislation is to prohibit the use of 

prenatal diagnostic techniques for the determination of the sex of a foetus, resulting in 

“female foeticide,” which is described as “discriminatory against the female sex” and 

“affecting the dignity and status of women.”  To this end, the law restricts the performance of 

prenatal diagnostic techniques to cases involving serious diseases and abnormalities and 

prohibits entirely the use of such techniques to determine the sex of a foetus and the 

advertising of such use.  Facilities performing such techniques must be registered, and 

persons conducting the testing in these facilities are prohibited from revealing the sex of a 

foetus in any manner.  The law also prohibits family members of a pregnant woman from 

seeking or encouraging her to undergo prenatal testing to determine the sex of the foetus.  

Penalties for contravening the provisions of the law include imprisonment and fines and, in 

the case of a registered medical practitioner, loss of registration, which can be permanent in 

the case of repeat offences.   

Despite the liberalization of the abortion law, unsafe abortions have contributed to the high 

rates of maternal mortality in India.  It is estimated that unsafe abortions account for 20 per cent 

of maternal deaths in India.  In contrast, it has been reported that maternal deaths associated 

with induced abortions performed in hospital facilities for medical termination of pregnancy are 

negligible.  In order to reduce illegal abortions and maternal mortality and morbidity, the 

Government has made an effort to encourage greater use of contraception and to further 

publicize the abortion law, as well as to improve the availability of facilities for medical 

termination of pregnancy. 
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Position in India  

In India abortion is illegal as per the provisions of IPC. Section 312 to section 318 deals with 

the need full in following manner:- 

 Section 312- the offence of causing miscarriage. 

 Section 313- causing miscarriage without women’s consent. 

 Section 314 - death caused by an act done with the intent to cause miscarriage. 

 Section 315 - acts done with intent to prevent child being born alive or to cause it to die 

after birth. 

 Section 316- causing death of quick unborn child by an act amounting to culpable         

homicide. 

The authors of the Code strongly apprehend that the law on abortion could be used for the vilest 

purposes and a charge of abortion is indefinite stain on the honour of the family. By virtue of 

preceding sections, abortion was forbidden except when performed in good faith for saving the 

life of the mother and in most instances, life was construed narrowly negating the mental 

stability and surrounding environment of the woman. The patriarchal setup and the ever 

subjugating attitude is evident as termination by choice of woman is categorized as an offence. 

The provisions are archaic, antiquated under the grit of this la, the number of illegal abortions 

increased leading to a rise in the associated morbidity and mortality rates, feticide rates, sex 

selective termination and subsequent flourishing of quacks and abortion centres. It would not 

be inappropriate to suggest that the stringent law that crucified the right to make a decision  on 

part of a woman, who brings and nurtures the child, resulted in the gross abuse and serious 

breach
61

 of the law and the scientific advancement. 

 

Thus instead of it, the Parliament enacted the Medical Termination of Pregnancy Act, 1975 

with the objective of reducing the incidence of illegal abortions. However, after 35 years of 

ground breaking legislation, majority of woman seeking abortion still turn to uncertified 

providers for abortion service because of barriers to obtain and this has made a safe 

motherhood a top priority issue in the country.
62

 The recent decision of Bombay High Court,
63

 

justified on the absence of sufficient grounds to make certain exception permitting MTP for a 
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25 week foetus indicate that the Act does not address the diverse situation properly and does 

not fit into the spirit of times. Section 3 of the Act envisages when the termination may be done 

by a registered medical practitioner permitting abortion on health, humanitarian grounds. 

Section 4 restricts the place where abortion may take place. Section 5 carves out an exception 

to Section 3. Section 8 confers a shield and protects the action taken in good faith by the 

medical practitioner. The provision of Act ant the rules and regulations framed under it 

seemingly liberalise the law conferring an illusionary right upon the woman to decide whether 

to conceive or not and certainly violates a plethora of right on pretext of competing and 

compelling state interest in the potential life. The act aimed at retaining the degenerating health 

conditions of a pregnant woman, to reduce the number of illegal abortions and to contain the 

population explosion. The enforcement of the Act has defiantly failed the objective if its 

enactment and the rate of abortion per se are on the rise. 

 

  

Conclusion  

There are varieties of situations that the Act does not address: 

 The Act is silent whether an unmarried woman and a married woman who has 

undergone sterilization operation can undergo termination in case of contraception 

failure which is permitted for a married woman.    

 A widely prevalent situation not addressed by the Act is where termination is denied 

and the pregnancy occurs outside the wedlock. 

 The Act does not elaborate as to what is the scope and ambit of “reasonable and 

foreseeable environment” leaving a grey area that can be used to the woman’s peril. 

  The Niketa Case also brings to the forefront the loopholes in the legislation, imposing a 

life time burden upon the parents and denying the child a healthy life. 

Bare perusal of the provisions reveal that the decision is taken by the medical practitioner and 

not the woman, whose body and mind undergoes massive changes during the gestation period. 

The opinion of the registered medical practitioner is of paramount significance but the 

negligence gets easily condoned due to the blanket protection extended by the Act. Cases 

abound where justice has been sacrificed on the altar of good faith and this defeats the object of 

reducing maternal mortality and promoting public health. The issue at hand delves into the 

need of balance with the right to life of the foetus and right to privacy of the prospective 

mother. 
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Compelling the state interest associates with itself a set of rival interests and prioritization has 

to be done keeping in mind the concepts of justice and equality to negate arbitrariness. To 

impose reasonable restrictions on the right to abortion consideration has to be given to 

necessity and proportionality. The drafters of MTP Act intended to restrict the prized right 

without any reasonable grounds for modern abortion techniques are no longer threat to 

woman’s health and the provision have ultimately created a legal blockade for free exercise of 

right causing immense enrichment on woman’s psychological integrity. The provisions need  to 

satisfy the tests of reasonableness and proportionality.  

 

The only credible ground for restricting the right is the protectable interest in the right to life of 

a foetus which drags in the queries like when does life begin and is foetus a person, which is 

difficult for Courts to answer. Even though the foetus enjoys rights while in mothers’ womb, 

the hesitation stretches to inquire when the state gets a compelling interest in the potential life, 

compelling enough to compete the claim of reproductive autonomy. 

 

From population perspective giving woman power to control the population is wise for the 

dynamic theory of development suggests that the best would be achieved if everybody does 

what is best for them and for society.  
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ABSTRACT 

Article 14 of the Indian Constitution, 1950 proudly lays down ‘right to equality’, which 

emphasis that every Citizen of this Country shall be treated equally in the eyes of Law and 

equal protection shall be given to him/her. Apart from this general fundamental freedom 

guaranteed, the State also ensures special protection to certain weaker sections of society 

against any form of violence. All these legal provisions make us feel safer in our own 

territory and weaker sections enjoy the special privileges bestowed on them. This is an ideal 

picture of a Welfare State, where crime, criminals have no role to play. 

But in practicality, Crime plays an integral part of every society and criminals take the job of 

destroying the law and order of a welfare State. Every State in order to withstand crime, 

drafts numerous legislations, enactments, notifications, rules from time to time. All these 

criminal aspects are dealt under the concept of ‘Criminology’. 

Criminology is the scientific study of crime, including its causes, responses by law 

enforcement, and methods of prevention. It is a sub-group of sociology, which is the scientific 

study of social behaviour. When laws relating to Crime are framed many factors are taken 

into consideration such as crime causation, factors correlated therewith while its 

implementation, achievement through instrumentality of criminal law, nature of offence, 

characteristics of offenderEtc. The criminal laws in India mainly focus on the nature of 

offence, offender and punishment relying upon punitive theory of punishment.  

While dealing with offences relating to weaker sections, Indian Criminal Jurisprudence has 

neglected the restorative justice which can be made available to the victims of crime. To 

achieve the real fruit of criminal justice system, criminology has to be studied in relation to 

penology and victimology. The paramount duty of a State should not only be limited to punish 

the offender but to provide a sort of protection of victim’s rights by advocating 

‘compensatory relief to victim’.  
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Through this research paper, the researcher has put forth the most violent crime against 

humanity; in particular against female sex–‘Rape’ and the lacuna which Indian judicial 

system isfilling when dealing with such gruesome offence. This paper also lays down the 

concept of victimology which propagates ‘restorative justice’ to the victims of most heinous 

crimes and the suggestions to be implemented in achieving true justice in the right spirit. 

Keywords: Rape, Offence, offender, Laws, Indian penal Code, Criminal Procedure Code, 

Indian Evidence Act, the Supreme Court, compensatory relief, restorative justice, penology, 

victimology, victims of crime, United nations, Rapists, Case laws, Indian Constitution. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



47 
 

 

OBJECTIVE OF THIS STUDY: 

The objective of this research paper is: 

 Toeducate the readers to the concept of Victims, Victimology.  

 To enlighten the readers on the compensatory side of violent crimes such as RAPE 

 To ignite suitable measures, legislations on the neglected side of ‘victims’ of rape. 

HYPOTHESIS: 

IS COMPENSATION THE ONLY APPROPRIATE RELIEF AVALIABLE FOR 

VICTIMS OF RAPE? 

SCOPE OF THE STUDY: 

This research is a doctrinal research. The researcher here would like to know more about the 

crime and victimology aspect in this context. The researcher has tried to analyse the topic by 

studying various authors, experts, cases of The Indian Apex Court and articles, etc. The 

researcher has strictly followed the boundary and has studied only with reference to Indian 

authors, experts, cases, etc.  

METHODOLOGY:  

The modus operandi adopted is purely a doctrinal and analyticalapproach. Keeping this in 

view, the researcher has gone through different Indian legislations, Apex Court judgements, 

Articles, law books, Journals, Web references, E-journal, Law reports etc. 
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INTRODUCTION:  

Crime, Criminal and Criminology are common phrases which every nation has to deal in its 

day to day administration. A crime is held to be an offence which goes beyond the personal 

and into the public sphere, breaking prohibitory rules or laws, to legitimate punishments or 

sanctions are attached, and which requires the intervention of a public authority (the state or 

local body)
64

. It is the paramount duty of every nation to protect fundamental rights (Part III) 

and safeguard its citizens against infringement/crime by punishing the offender. Under the 

compensatory jurisprudence rule, punishment as part of rehabilitative and restorative theory 

may also include compensation given to the ‘victims of crime’ and abuse of power. Human 

rights philosophy gave birth to a concept called as ‘Compensatory jurisprudence’ which 

brought tremendous positive changes in the Criminal Justice System. This humanitarian 

revolution was uplifted by the Judiciary who felt a need to protect the life and personal 

liberty
65

 of people irrespective of any expressed legal provisions to protect them or not.  

Article 32 of the Indian Constitution though confers power on the Supreme Court to take 

strict penal actions against the States for violating fundamental rights enshrined under Part 

III, the same power comes with a discretion (no strict provision of remedy for compensation) 

in awarding compensation in case of such infringement. However the Apex Court deriving its 

power under Article 32(1) has played a major pro-active role in providing remedial assistance 

which may also include compensation in appropriate cases. 

CONCEPT OF CRIME AND VICTIMS: 

Every Crime has two major components i.e., criminal and the victim. Crime involves many 

elements which are necessary to be proved against the criminal for claiming any relief before 

the Court of law. Crime can be universally categorised as civil or criminal. Criminal offences 

attract a very stringent punishment as it a crime committed against the State. The efficiency 

of a State is measured by the manner in which crime is prevented, handled and justice 

administered. India has witnessed more number of crimes being committed in last few years 

and the violent crimes against women/ child is increasing at an alarming speed compared to 

any other Country. The reason behind this is lack of effective machineries in preventing, 

                                                           
64

.http//www:nptel.ac.in/courses/109103022/28, visited on 22/06/2016. 
65

. Article 21 of the Indian Constitution states ‘No person shall be deprived of life and personal liberty, except 

according to the procedure established by Law’. 
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protecting and adjudicating such heinous offences. The ultimate violent crime which shocks 

the humanity is RAPE, be it on a woman (married/unmarried), girl child. 

The victims are often only cursed, ignored, isolated, harassed, and humiliated by the Society 

for being chosen as the victim of such cruel crime but are not provided with help, assistance, 

and guidance. Such is the sad status of innocent, unwarranted victims of violent crime known 

as RAPE.  

HISTORY AND DEVELOPMENT / EVOLUTION OF VICTIMOLOGY IN INDIA: 

General Assembly of the United Nations at its 96
th

 Plenary on November 29, 1985 adopted 

the ‘Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power’. 

This Declaration became the Magna Carta for Victims of Crime as it set forth norms and 

minimum standards in International Law for the protection of Victims of Crime. This 

Declaration recognised 4 major components of the rights of Victims of Crime: 

1. Access to justice and fair treatment 

2. Restitution 

3. Compensation 

4. Assistance. 

India derived its Criminal Justice System from the British Model.Penal Jurisprudence in India 

rests on the concepts of prevention of crime by way of punitive actions (fine or imprisonment 

or both), treatment, and rehabilitation of Criminals. Little is seen from the perspective of 

Victims who are by default most aggrieved party to such crimes. 

The concept of Victimology in India was born out of the pro-active role played by the 

Hon’ble Supreme Court in restoring affirmative actions to protect the rights of Victims of 

Crime and abuse of power. Apart from this, National Human Rights commission and Law 

Commissions have strongly voiced for victim’s rights or on victim’s Law. 

Studies on crime victims by researchers started in India only during the late 1970s. Early 

studies were on victims of dacoit gangs (i.e. gangs of armed robbers) in the Chambal valley 

(Singh, 1978); victims of homicide (Rajan & Krishna, 1981); and victims of motor vehicles 

accidents (Khan & Krishna, 1981). Singh and Jatar (1980) studied whether compensation 

paid to victims of dacoits in Chambal Valley was satisfactory or not. Since the 1980s, many 

scholars have conducted studies in Victimology, 
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which have been published66. 

Major development started in the year 1984 when Mr. Kumaravelu Chockalingam for the 

first time in India organised a 3 day Seminar on ‘Victimology’. As the HOD of Department 

of Criminology, he motived students pursing PhD to do research in the field of Victimology. 

Besides that he has also presented series of research papers on Victimology. 

In the year 1992, Mr. Chockalingam established the first forum at the Madras University to 

discuss the problems faced by the victims of crime called as ‘Indian Society of Victimology’ 

(ISV). ISV organised Workshop to draft a Victim Assistance Bill. This Bill was also 

approved by the UN Commission on the Prevention and Criminal Justice, Vienna.  

ISV also initiated the setting up of ‘Victim Assistance Fund’ for the benefit of crime victims 

within the State of Tamil Nadu
67

. Even the Malimath Committee report (2003)
68

 is a major 

step towards initiating effective reforms in the Criminal justice System in India. 

IMPACT OF CRIME ON RAPE VICTIMS: 

Rape is a stigmatic crime wherein the victim is once raped by the rapist but after that 

incident, the victim is been constantly raped by the society where she lives in. Society starts 

looking her from suspicious angel, questions on her moral character, her link with the rapist, 

was it consensual or forcible rape pop up in the minds of the people be it family/ close 

relatives/ friends/neighbours., etc. 

The impact or rather the side effects of this violent crime has forced the victim to commit 

suicide or become mentally ill and has also out casted many victim families from the 

society.The fundamental protection what a rapist enjoys, unfortunately victim does not have 

in a country like India where we boost ourselves of being a humane country. 

Psychological, physical, emotional, economic, social, post-traumatic stress disorders (PTSD) 

are some of the common impact of rape on a victim
69

. 
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. Article on “Victims, Victimization and Victimology” by Akash Shah on October 17, 2012 under Criminal 

law category available at www.legalservicesindia.com 
67

. www.unafei.or.jp/enlish/pdf/RS_No 81/No 81_11 VE_Chockalingam.Pdf visited on 22/06/2016. 
68

.www.mha.nic.in/hindi/sites/upload_files/mhahindi/.../criminal_justice_system.pdf 

69. https://www.rainn.org/effects-sexual-violence, visited on 29/06/16 
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EXTENT OF CRIME: 

CRIME AGAINST WOMEN STATISTICS IN INDIA: 

 

Figure 1: press release by Indian Express newspaper on Jan 5th, 2016 showing crime 

against women statistics from 2012 to 2015. 

From the above figure, one can analyse that, violence on/ against women are increasing year 

by year sending a message that if the same is not controlled/prevented in the near future, the 

identity of women in the coming years will be very frightening.  

MEASURES FOR RAPE VICTIMS IN THE INDIAN CRIMINAL JUDICIAL 

SYSTEM WITH REFERENCE TO THE FOLLOWING LAWS: 

Law supports the weaker section and the Legislature lays down provisions to protect this 

vulnerable group of the society. 

o CONSTUTUION OF INDIA
70

-  

The mother of all Laws and the Magna Carta of Indian legal system contains 

numerous provisions which protect the sanctity of women/ child. 

Fundamental rights (Part III), DPSP (Part IV – Article 46) directing the State to 

protect, prevent and punish any harm caused to women/child. 

Special provisions under various Indian laws are also laid down wherein; the State has 

to take special care/ extra care when dealing with matters relating to women/ child.  
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.http://www.advocatekhoj.com/library/bareacts/constitutionofindia/index.php?Title=Constitution%20of%20In

dia 
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o INDIAN PENAL CODE
71

- 

The word ‘rape’ is legally defined u/s 375 of Indian Penal Code, 1860. It not only 

defines the offence of rape but also prescribes its punishment. Whenever a man 

penetrates or does sexual intercourse with a woman without her consent or will 

amounts to rape.  

In 1983, amendment was made and S. 376(2) i.e. Custodial rape, S. 376(A) i.e. 

marital rape & S. 376(B to D) i.e. Sexual Intercourse not amounting to rape were 

added. 

U/s 228A of Indian Penal Code, No person can disclose the name of the rape victim 

and if anybody discloses the name, he shall be punished with either description for a 

term which may extend to two years and shall also be liable for fine. 

 

o CRIMINAL PROCEDURE CODE
72

- 

U/s 53(1) of Code of Criminal Procedure, When a person is arrested on a charge of 

committing an offence of such a nature and alleged to have been committed under 

such circumstances that there are reasonable grounds for believing that an 

examination of his person will afford evidence as to the commission of an offence, it 

shall be lawful for a registered medical practitioner, acting at the request of a police 

officer not below the rank of sub-inspector, and for any person acting in good faith in 

his aid and under his direction, to make such an examination of the person arrested as 

is reasonably necessary in order to ascertain the facts which may afford such 

evidence, and to use such force as is reasonably necessary for that purpose. 

U/s 164A of Code of Criminal Procedure, provisions for medical examination of rape 

victim are given. U/s 327(2) of Code of Criminal Procedure, there should be in 

camera trial for all rape victims. 

o THE INDIAN EVIDENCE ACT
73

- 

U/s 114-A of Indian Evidence Act, presumption can be made as to the absence of 

consent in certain prosecutions for rape. 

                                                           
71

. 

http://www.advocatekhoj.com/library/bareacts/indianpenalcode/index.php?Title=Indian%20Penal%20Code,%2

01860 
72

.http://www.advocatekhoj.com/library/bareacts/codeofcriminalprocedure/index.php?Title=Code%20of%20Cri

minal 
73

. http://www.advocatekhoj.com/library/bareacts/indianevidence/index.php?Title=Indian%20Evidence%20Act 
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CURRENT SITUATION OF VICTIMS OF RAPE CRIME: 

o NATIONAL PERSPECTIVE 

In India many laws have been enacted and many committees set up to 

review/revive/amend/repeal provisions relating to rape laws. Lots have been debated 

on this heinous crime but less has been implemented practically until recently 

Nirbhaya’s brutal gang rape case
74

 was witnessed by this Nation.  

During Nirbhaya’s case trial, many complex questions came into limelight which 

could not be well answered by the given Statutes on Criminal law. There were many 

lacunas which were to be fulfilled in order to make those Criminal law Statutes 

applicable to the current situations/ crimes happening in the society.  

In order to overcome such difficult situation, the Central Government incorporated 

Justice Verma committee
75

to give suitable suggestions to amend Criminal Laws 

dealing with offences relating to sexual assault, rape. Based on the recommendations 

laid down by the Committee, the Criminal Law (Amendment) Ordinance, 2013
76

 

brought changes to the 3 Criminal Major Acts - Indian Penal Code 1860, Indian 

Evidence Act 1872, Criminal procedure Code 1973 respectively. 

Section 376 IPC - enhances the punishment of rape from minimum of 10 years of 

imprisonment for police officers or staff of jail, the remand homes or other places of 

custody established by law.  

The Act further inserts a new Section 114-A IEA, by raising a presumption as to 

absence of consent in cases of custodial rape, rape on pregnant women and gang rape 

at least partially. 

In order to bring juveniles under the ambit of Criminal Acts, Juvenile Justice Bill
77

 

was passed which captured a juvenile of 16 yrs as ‘adult’ in the Court of law. 

 

In the midst of all these Legislative enactments, some of the States made special 

announcements/ initiatives to ensure safety of women such as:- 

                                                           
74

.State v/s ram Singh and Ors (popularly known as Nirbhaya’s case) SCC 2013 
75

. Judicial committee headed by J.S Verma, former Chief Justice of India was appointed by the CG on 

22
nd

December, 2012. 
76

. On 3
rd

 February 2013 President Pranab Mukherjee promulgated the Ordinance. 
77

.On 22
nd

 December, 2015 Rajya Sabha passed the Juvenile Justice Bill.  
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 The Government of Karnataka announced the launch of a 24/7 dedicated helpline 

(1091) to be operated by the state police to register sexual abuse complaints from 

women. 

It also is checking the possibility of setting up fast-track courts to dispose of pending 

cases pertaining to crimes against women. 

 The Government of Tamil Nadu also announced a 13-point action plan to ensure 

safety of women in Tamil Nadu and said that incidents of sexual assault would be 

treated as a grave crime, and probes would be entrusted to top police officials.  

The chief minister also said that daily hearings would be conducted in all sexual abuse 

cases in the state for speedy trials at specially constituted fast-track courts, and 

women prosecutors would be appointed as government Counsels. 

 The Jammu and Kashmir government also announced plans to change the state's laws 

against sexual offences and gender crimes.  

 The Government of Himachal Pradesh decided to set up state and district-level 

committees to review progress of all cases of crimes against women.  

 

o INTERNATIONAL PERSPECTIVE: 

At the international level the United Nations has constantly drafted various 

legislations dealing with vulnerable ones (Women/ child/ aged persons). The United 

Nations Declaration of basic principles of Justice for Victims of Crime and Abuse of 

Power, 1985 and the International Covenant on Economic, Social and Cultural Rights, 

1966 provide that the ‘Victims of Rape’ are entitled to legal resource that doesn’t re-

traumatize them or violate their physical or mental integrity and dignity
78

.The 

Convention on the Elimination of all forms of Discrimination against Women 

(CEDAW)
79

is an International treaty adopted by the General Assembly, United 

Nations in order to safeguard the weaker sections.  

Apart from the above, a number of Human rights Convention have been adopted at 

the International Level in order to uphold the life, liberty, privacy and dignity of the 

human beings. Following are few examples of such conventions;- 

 Article 8 of the Universal Declaration on Human Rights, 1948 recognizes the 

right to appropriate compensation. 

                                                           
78

. Text Book on ‘Criminology and Penology with Victimology’ by Dr. N. V. Paranjape, 16
th

 edition, 2014, 

Central Law Publications. 
79

.https://en.wikipedia.org/.../convention_on_the_elimination_of_all_forms_of_discrimantion. 
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 Article 13 of the European Convention on Human Rights, 1950 provides the 

right for an effective remedy before national authorities for violations of 

human rights contained therein. 

 Article 9 (5) of the international Covenant on Civil and Political Rights, 1966: 

‘Anyone who has been the victim of unlawful arrest or detention shall have an 

enforceable right to compensation.’ 

 Article 5, Para 5 of the American Convention on Human Rights, 1969: Right 

to Compensation which is enforceable by victims of arrest or detention. 

 Article 10 of the American Convention on Human Rights, 1969: Right to 

Compensation for miscarriage of justice. 

 Article 3 of the Protocol No. 7 to the European Convention for the Protection 

of Human Rights and Fundamental Freedoms, 1984: Right to Compensation 

for wrongful conviction. 

RELIEF TO THE VICTIMS OF RAPE CRIME: 

o ROLE OF LAWYERS: 

Lawyers are the Protectors of justice and the only medium through which injustice can be 

brought to light and be punished. Lawyers indeed play a very crucial role in securing true 

justice to the victims. Some lawyers have rendered their valuable service, time and money 

in providing compensatory relief to the victims of crime especially rape victims. 

1. A practicing Advocate of the Calcutta High Court filed a petition under Article.226 of 

the Constitution of India against the various railway authorities of the eastern railway 

claiming compensation for the victim (Smt. Hanufa Khatoon) – a Bangladesh 

national- who was raped at the Howrah Station, by the railway security men. The 

High Court awarded Rs.10 lacs as compensation, which was also upholded by the 

Hon’ble Supreme Court
80

. 
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. Chairman, Railway Board v/s Chandrima Das 92002)2 SCC 465 
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ROLE OF JUDICIARY:  

SUPREME COURT RULINGS ON COMEPENSATION TO RAPE VICTIMS OF CRIME: 

 LANDMARK JUDGEMENTS: 

Drawing the insight from the Conventions at the International level, the Hon’ble Supreme 

Court of India has taken maiden steps in providing relief to the victims of rape crime. 

1. Narayanamma (Kum) v/s State of Karnataka
81

  and Lillu alias Rajesh & another 

v/s State of Haryana (2013)
82

-  

The Hon’ble Supreme Court upholding Article 21
83

of rape victims has constantly held that 

the two finger test for determination of virginity of the victim of rape woman violates her 

right to privacy, physical and mental integrity and dignity. Even if the report is affirmative, it 

cannot ipso facto give rise to the presumption of consent. Therefore, in the rape cases, the 

two finger test requires a serious consideration by the court as there is demand for sound 

standard of condonation and interpreting forensic examination of rape survivors (overruling 

its own judgement in Mathura rape case
84

 post Criminal law Amendment Act, 1983 making a 

statutory provision in the face of Section.114 (A) of the Evidence Act). 

2. State of Punjab vs. Gurmit Singh
85

 

The Hon’ble Supreme Court advised the lower judiciary, that even if the victim girl is shown 

to be habituated to sex, the Court should not describe her to be of loose character. 

3. State of Maharashtra Vs. Madhukar N. Mardikar
86

 

The Supreme Court held that “the unchastely of a woman does not make her open to any and 

every person to violate her person as and when he wishes. She is entitled to protect her person 

if there is an attempt to violate her person against her wish. She is equally entitled to the 

protection of law. Therefore merely because she is of easy virtue, her evidence cannot be 

thrown overboard.” 
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. (1994) 5 SCC 728 
82

. AIR 2013 SC 1784 (para 7) 
83

.Article 21 of the Indian Constitution, 1950 speaks about ‘right to life and personal liberty’. 
84

. 1979 AIR 185 or 1979 SCR (1) 810. 
85

.1996 AIR 1393 or 1996 SCC (2) 384. 
86

.AIR 1991 SC 2017 or (1991)1 SCC 57. 
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4. DK Basu v/s State of West Bengal (1997)
87

 

The Supreme Court gave a direction to all the lower courts to deal rape cases with a sense of 

seriousness. It further directed that the lower courts should examine broader probabilities of 

case and not get misled by minor discrepancies in witness statements. 

 LATEST RULINGS: 

1. Delhi Domestic Working Women v. Union of India
88

,  

The Apex Court laid down the following broad guidelines: 

• The complainants of sexual assault cases should be provided with legal representation i.e. 

they should be provided an advocate who could help her properly. 

• Legal assistance will have to be provided at the police station since victim of sexual assault 

might very well be in a distressed state upon arrival at the police station and guidance of a 

lawyer at that stage is very necessary. 

• The police should be under duty to inform the victim of her right to representation before 

any questions were asked of her and that the police report should state that the victim was so 

informed. 

• A list of advocates who deal in these cases should be kept at the police station for victims 

who did not have a particular lawyer in mind or whose own lawyer was unavailable. 

• In all rape trials anonymity of victim must be maintained, as far as necessary. 

• A “Criminal Injuries Compensation Board” should be established. 

• Interim compensation should be given to rape victim even if the case is still going on in the 

court. 

• Medical help should be provided and woman should be allowed to abort the child if she 

becomes pregnant due to the incidence. 

• Compensation should be provided to rape victim to rehabilitate herself. 
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. (1997)1 SCC p.4 
88

.1995 SCC (1) or JT 1994 (7) 183. 
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2. B. Gautam v. Shubra Chakraborthy
89

 (1996) ,  

The Apex Court held that Rs. 1000 per month should be given to rape victim as an interim 

compensation. 

3. In Chairman, Railway Board vs. Chandrima Das
90

, 

The Apex Court uplifted the spirit of Article 21 to a foreigner and held that “Where public 

functionaries are involved and the matter relates to the violation of fundamental rights or the 

enforcement of public duties, the remedy would be avoidable under public law. It was more 

so, when it was not a mere violation of any ordinary right, but the violation of fundamental 

rights was involved- as the petitioner (a Bangladeshi tourist) was a victim of rape, which a 

violation of fundamental right of every person guaranteed under Article.21 of the 

Constitution.” The Apex Court upholded the Order passed by the Calcutta High Court 

directing Rs. 10 Lakhs compensation to the victim. 

The Supreme Court also held that the relief can be granted to the victim for two reasons- 

firstly, on the ground of domestic jurisprudence based on the Constitutional provisions; and 

secondly, on the ground of Human Rights Jurisprudence based on the Universal Declaration 

of Human Rights, 1948 which has international recognition as the ‘Moral Code of Conduct’- 

adopted by the General Assembly of the United Nation. 

o ROLE OF COMPENSATORY JURISPRUDENCE: 

‘Restorative Justice reflects a crimino-victim balanced justice system where equal justice to 

offenders and victims is ensured’
91

. This concept of justice was practiced in pre-British era by 

the kings who used to apply principles of restorative justice in dealing with crime and 

punishment. Even the father of our nation, MK Gandhi advocated restorative justice in his 

Gandhian philosophy and relied on the qualities of fairness and equality in administration of 

justice.  

CRITIERIAS APPLIED IN AWARDING COMPENSATION TO RAPE VICTIMS: 

Restorative justice has 4 layers as follows,  

1. Repair 

2. Restore 
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.AIR 1996 SC 922 
90

.(2002)2 SCC 465 
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Latha, S. & Thilagaraj, R. Asian Criminology (2013) 8: 309. doi. 10.1007/S11417-013-9164-4 
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3. Reconcile 

4. Reintegrate. 

These 4 are applied to patch up the sored relationship/s between the offender/s, the 

victim/s and their families. 

In a case of Sarwan Singh v/s state of Punjab
92

, the Supreme Court held that, the amount 

of fine should be determined on the basis of various factors including the nature of crime, 

number of injuries inflicted, and paying capacity of the offender. 

In State of Gujrat v/s Honourable HC of Gujrat
93

, the honourable Apex Court directed all 

the State Governments to frame laws for paying compensation to the victims of Crime 

from their earnings what they have earned during their sentence period. The Court further 

said that such compensatory money shall be paid either directly to the victim, to her 

family, through a common fund or through any other possible mode. 

Keeping in view of these observations, the Central Government enacted ‘Victims Welfare 

Scheme’ by amending the Criminal Procedure Code, 1973
94

 and gave the power to the 

respective States to frame rules regarding victim compensation in case of injury to the victim. 

Deriving the power given under Section 357-A, the state governments have allocated in the 

budget, money for the victim’s compensation.  

Victim’s compensation schemes
95

-  

Sl.

no 

Particulars of loss or injury 

due to the crime – ‘Rape’ 

Maximum limit of quantum of compensation 

Karnataka         Delhi             Gujarat         West Bengal 

1. Loss of life (40 yrs o below) 

                  (40 yrs to 60 yrs) 

                  (above 60 yrs) 

3 lakhs 

2 lakhs 

1 lakh 

3 L – 5 L 

- 

- 

1.5 L – 1 L 

- 

- 

2 L 

- 

- 

2. Rape of minor 3 L 2L-3L (minor 

or major) 

1L (minor 

or major) 

30,000/- 

3. Rape of major 1.5 L - - 20,000/- 
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. (1978)4 SCC 111: 1978 SCC (Cri.) 549 
93

. Supreme Court cases in the State of Gujrat v/s HC of Gujrat for right to Victims (2008). 
94

. Inserted section 357-A by amendment in the year 2008 
95

. www.ksla.kar.nic.in ; www.delhi.gov.in ; www.gujarat.gov.in ; www.wbja.nic.in 

http://www.ksla.kar.nic.in/
http://www.delhi.gov.in/
http://www.gujarat.gov.in/
http://www.wbja.nic.in/
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CRITICAL ANALYSIS OF EXISTING VICTIM LAWS: 

Rape in India is categorised as violent and most heinous form of sexual offences under Indian 

penal Code, 1860.After carefully examining the laws under Indian Criminal Justice System 

on such type of offences, the researchers put forth following observations; 

1. Firstly, the laws dealing with such heinous crimes against female category are 

inadequate, uncertain and full of tiresome procedures. 

2. Indian laws fail to address the basic fundamental needs of the Victim in such brutality 

type of sexual offences. Often the victims are harassed by the authorities (police 

officers), media in the road to seek justice. 

3. Victims of sexual crime are not treated with Dignity; the fundamental right enshrined 

in the Indian Constitution under Article 21 is not made available to them by the 

government agencies. 

4. The victims often face intimidation at the hands of accused or other vested interest 

people during pendency of trial. Lacks of effective machinery to punish such intruders 

are positive signals for such type of harassments. 

5. The government agencies that are in charge of maintaining Law and order in the 

society mostly are males which makes the female victims task of reporting her sexual 

ordeal very difficult to narrate. Most Police Stations do not have Woman cell to deal 

with such type of cases.  

6. Victims of sexual and violent offences like Rape are deprived of certain rights which 

are enjoyed by the accused persons such as sustaining protection from intimidation, 

readily access to justice mechanisms, right to legal-aid and right to rehabilitation. 

7. The matter is still worse for child rape victims.  They face the continuous trauma of 

public hearings asour Criminal laws lack provisions for ‘in-camera’ proceedings with 

regard to such matters. 

8. The government women shelter homes or Nari Niketans in the pretext of providing 

safe shelter to victims of rape are adding additional perils and suffering to the already 

traumatised souls. 

9. Lack of public support backed up by legal support to such victims are forcing the 

victims of rape crime to either commit suicide or live undercover life in isolation.  

10. Lack of proper rehabilitation centres, counselling centres, employment centres to 

victims of stigmatic crime are compelling those victims to resort to jobs like 
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Prostitution, flesh trade, human trafficking.  

11. The para meters laid down time and again, by the Hon’ble Apex Court has not been 

taken into consideration by the governments.  

12. Though India is a signatory to the Declaration of Basic Principles of Justice for 

Victims of Crime and Abuse of power adopted by the United Nations, it has not 

inculcated the standards and norms set forth in its domestic laws. 

13. The Correction agencies and Law Enforcement agencies of the Government lack 

awareness to the recent changes at the National and International level with regard to 

the Violent Crimes on Women. 

14. The Adjudicating agencies at the lower levels are not following Mischief Rule while 

interpreting penal laws with regard to the offences of rape. Accused are being 

acquitted on the ground of ‘Benefit of Doubt’, giving rise to less number of 

conviction ratio in rape matters. 

15. Compensatory provisions under Section 357(3) of Cr.P.C 1973 are not been 

effectively utilized by the lower courts in spite of the rulings of the Hon’ble Supreme 

Court in Hari Kisan’s case
96

. 

16. Even the Central Government has violated Article 38(1) of the Indian Constitution by 

not establishing Criminal Injuries Compensation Board as directed by the Hon’ble 

Supreme Court
97

. 

17. National Human Rights Commission (NHRC), the ultimate human rights protector in 

India also fails in providing legal shelter to such victims of violent crime. 

18. It is very disheartening to read the compensation amount provided to rape victims 

under Victims Compensation schemes of major States. 

19. Most important insert ‘restorative justice’ in the Indian Penal System as one of the 

modes of giving relief to the victims. 

RECOMMENDATIONS/ SUGGESTIONS: 

1. The Indian government should make ‘Prevention is better than cure’ approach and 

try to prevent such heinous crimes from happening by securing safety of Women/ 

female children as its prime agenda. 

2. More number of fast track courts should be set up so as to dispose of rape cases in a 

speedy manner and thereby save the victim from being harassed for a long time. 
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3. Constitute a special Women’s committee which shall directly deal with such type of 

offences. 

4. Appoint or employ more female staff in the police departments so that a victim feels 

secured and safe to approach the Police.  

5. Enhance the compensation limit to the victim. 

6. Make IPC, Evidence laws more stringent to deal with offences of such cruel nature 

so that the accused need not escape under ‘benefit of doubt’ policy. 

7. Set up Women cells at grass root level wherein more number of rape cases can be 

reported and justice delivered speedily. 

8. Create/ generate awareness among the citizens/ public not to indulge themselves in 

such inhumane offences. 

9. Amendment the punishment with regard to rape so as to set up a deterrent for future 

wrong-doers.  

10. Create employment opportunities/ vocational training centres to the victims of rape 

so that they can be financially sound; maintain themselves and their families with 

dignity. 

11. Central government can issue directions to all the States to provide loan subsidies to 

such victims so that they can start their own business/ start-ups.  

12. Setting up of Criminal Injuries Compensation Board as directed by the Hon’ble 

Supreme Court. 

13. The CG should compel the SG to implement SC guidelines laid down in Vishaka v/s 

State of Rajasthan
98

 more strictly and take action against those States who fail to 

implement.  
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CONCLUSION: 

The object of compensatory jurisprudence for the victims of crime is based on the Principle 

that ‘when wrong happens to a person irrespective of the absence of any express 

constitutional or legislative provision and of judicial precedents, it becomes a liability on the 

State to Compensate for the loss/injury suffered by that victim’. This liability on the State 

arises as the State has breached its duty to protect and safeguard fundamental rights of the 

citizen within its boundary
99

. The State should not ignore the fact that, Compensation is given 

to counter balance the victim’s sufferings and the loss resulting from such victimization. 

Therefore, the State has to draft suitable legislations in order to counter reformative theory 

which mainly focuses on the Offender/s, neglecting the worst affected slot of victim/s. 
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Abstract 

The medical Termination of pregnancy Act 1971(34 of 1971) provides for the 

termination of pregnancy by registered medical practitioners where its continuance would 

involve a risk to the life of the pregnant women or grave injury to her physical or mental 

health or where there is a substantial risk that if the child were born, it would suffer from 

such physical or mental abnormalities as to be seriously handicapped. Where the pregnancy 

is alleged to have been caused by rape or as a result of failure of a contraceptive used by a 

married woman or her husband, it would be presumed to constitute a greave injury to the 

mental health of the pregnant women. I consider in this paper, advised by Justice Paramjeet 

Singh Dhaliwal of The Punjab and Haryana High Court  to the Central Government to 

consider making amendments to the Medical Termination Of Pregnancy Act, 1971 and the 

possibility of termination of pregnancy of a rape victim whose gestation period of pregnancy 

has exceeded 24 weeks and clarify in so many words to the doctors that they will not be 

unnecessarily prosecuted if they act in accordance with the rules in good faith to save the life 

of a victim of rape or to prevent grave injury to her physical and mental health. But that view 

will not be considerable, because termination period of pregnancy is 20 weeks is available 

very well and sufficient. If period of pregnancy has exceeded 24 weeks, which will increase of 

misuse the area of women pregnancy and liability of doctors in field of health. In recent time, 

when health service have expended and hospitals are availed of to the fullest extent by all 

classes of society, doctors have often been confronted with gravely ill or dying pregnant 

women whose pregnant uterus have been tampered with a view to causing an abortion and 

consequently suffered very severely
100

. 
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Introduction 

 The Indian penal Code, which was enacted more than a century ago, on the basis of 

the then British Law, contained some provisions regarding the termination of pregnancy. 

Abortion was a crime, for which the mother as well as the abortionist could be punished 

except where it had to be induced in order to save the life of the mother. This strict law had 

been observed in the breach all over the country. This breach of law, which went unnoticed, 

was one of the major factors for the untimely death of pregnant mothers. In order to save the 

pregnant women’s health, strength and sometimes, life, the Medical Termination of 

pregnancy Act was passed by parliament. The Medical Termination of pregnancy Act is 

avoidable wastage of the mother’s health, strength and, sometimes, life. The proposed 

measure which seeks to liberalize certain existing provisions relating to termination of 

pregnancy has been conceived: 

a) As a health measure like when there is danger to the life or risk to physical or 

mental health of the woman 

b) On humanitarian grounds, such as when pregnancy arises from a sex crime 

like rape or intercourse with a lunatic woman, etc. and 

c)  Eugenic grounds, where there is substantial risk that the child, if born, would 

suffer from deformities and diseases
101

. 

The medical termination pregnancy Act 1971 does not empower the husband, far less 

his relation, to prevent the concerned woman from causing abortion if her case is covered 

under section3 of that Act. Under section 312 of the Indian Penal Code.1860 causing 

miscarriage is a penal offence. Relevant civil law has since been embodied in the Act 

legalizing termination of pregnancy under certain circumstances. Since law is liberal for 

effecting such termination, the Act does not lay down any provision on husband’s consent in 

any situation
102

. 

Death in attempt to terminate pregnancy 

A woman had pregnancy of 24 weeks out of illicit relations and doctor administered 

an injection for determination of the pregnancy but the woman died the next day without 

miscarriage. It was held that the act of the doctor amounted to ‘voluntarily causing 

                                                           
101

 Ibid. 
102

 Dr. Mangla Dogra v. A.K. Malhotra and others, A.I.R. 2012 S.C .1401 



66 
 

miscarriage’ within the meaning of section 312 read with section 511, as the doctor was 

presumed to know the possible effects of the medicine
103

. Beside termination of pregnancy 

under medical advice, death not caused, the accused not liable
104

. 

Deceased, an unmarried girl was pregnant from accused; she died while causing 

miscarriage, due to perforation of uterus following abortion. It is a clear case that accused 

was an instrumental in causing 
105

the woman to miscarry and obviously it was not done in 

good faith for purpose of saving life of deceased. Miscarriage was with a view to wipe out 

evidence of deceased being pregnant, the accused person liable to be convicted under 

Sections 312, 315, 316 and Section 201of Indian Penal Code
106

. 

Legal Framework of the Medical Termination of Pregnancy Act 

The medical termination of pregnancy Act is a small Act consisting of eight sections. 

Its object, besides elimination of the high incidence of illegal abortions, is perhaps to confer 

on women the right of privacy, which includes the right to, 

(i) space and limit pregnancies (i.e., whether or not to bear children), and 

(ii)  Decide about herown body
107

. Another important feature of the Act is to 

encourage a reduction in the rate of population growth by permitting 

termination of an unwanted pregnancy on the ground of failure of a 

contraceptive device
108

 resulting in pregnancy of the women besides many 

other grounds. 

Ground of termination of pregnancy 

Section 3 of MPTA which is the operative section has modified the strict provision of 

the law of abortion as contained under section 312 of I.P.C. by permitting termination of a 

pregnancy in a number of situations. The section inter alia, envisages in sub-section (2) that 
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the termination of a pregnancy by a registered medical practitioner
109

 is not an offence, if the 

pregnancy involves:  

Subject to the provisions of sub-section (4), a pregnancy may be terminated by a registered 

medical practitioner,- 

(a) Where the length of the pregnancy does not exceed twelve weeks if such medical 

practitioner is, or  

(b) Where the length of the pregnancy exceeds twelve weeks but does not exceed 

twenty weeks, if not less than two registered medical practitioners are. Of opinion, formed in 

good faith, that,-  

(i) The continuance of the pregnancy would involve a risk to the life of the pregnant 

woman or of grave injury physical or mental health; or  

         (ii) There is a substantial risk that if the child were born, it would suffer from such 

physical or mental abnormalities as to be seriously handicapped. 

 

An importance feature of the Act is that is that it does not permit termination of pregnancy 

after twenty weeks. No pregnancy can be terminated without the consent of the women, and 

in the case of a woman who has not attained the age of eighteen, or if she is a lunatic, without 

the consent in writing of her guardian
110

. 

 

If a pregnancy is caused as a result of intercourse falling under sections 376B, 376Cand 376D 

OF Indian Penal Code it will not amount to have been caused by rape, that would entitle the 

woman to get the pregnancy terminated under section 3 of MTPA since consent of women 

for intercourse is implicit in the act
111

.  Another important point with respect to interpretation 

of MTPA arises as to whether termination of pregnancy is permissible only in those cases of 

rape that are reported to the police, or in all cases, whether reported or not. 
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United Kingdom 

United Kingdom’s first criminal abortion statute, Lord Ellen borough’s Act 1803, the 

crime of abortion was pushed back to commencement of the pregnancy and distinction 

between an abortions before and after quickening abolished. In 1861 the offences against the 

person Act 1861 in sections 58 and 59 made procuring or attempting to procure abortion a 

felony(offence) repealing the Act of 1803. 

 

Abortion Act 1967 

Under the English Law abortion is legal up to 24 weeks under the Abortion 

Act 1967. However, if there is a substantial risk to the woman’s life or foetal abnormalities, 

there is no time limit. There is also no age limit for treatment. Marie Stopes United 

Kingdom will see and offer treatment to those aged 12 and above. The researcher has 

honestly submitted that, in Indian law also consider and follow this law in present time. It is 

demand of time and circumstances. 

Abortion is regulated by the Abortion Act 1967, which permits a doctor to 

perform an abortion if two doctors agree that there are medical grounds for it. The Act 

has rules about the premises where abortions may be conducted and about certifying 

and registering abortions
112

.  

 

United States of America 

In United States of America, leading case related to Abortion Law is very 

important on this matter. Roe v. Wade
113

, A pregnant single woman (Roe) brought a class 

action challenging the constitutionality of the Texas criminal abortion laws, which proscribe 

procuring or attempting an abortion except on medical advice for the purpose of saving the 

mother’s life. The U.S Supreme Court has recognised that the right of a woman to seek an 

abortion during the early-stages of pregnancy came within the constitutionally protected 

`right to privacy'. Even though this decision had struck down a statutory provision in the 

State of Texas which had criminalized the act of undergoing or performing an abortion, 

(except in cases where the pregnancy posed a grave risk to the health of the mother) it had 

also recognised a `compelling state interest' in protecting the life of the prospective child as 
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well as the health of the pregnant woman after a certain point in the gestation period. This 

reasoning was explained in the majority opinion delivered by Justice Blackmun. 

Criminal Liability of Doctors under Indian Penal Code and safe guard 

about Rape Victim 

Section 312 to318 of Indian Penal Code described criminal liability of person who 

causing miscarriage. Section 312 is provide that, whoever voluntarily causes a women with 

child to miscarry, shall, if such miscarriage be not caused in good faith for the purpose of 

saving the life of the women, be punished with imprisonment of either description for a term 

which may extend to three years, or with fine, or with both; and, if the women be quick with 

child, shall be punished with imprisonment of either description for a term which may extend 

to seven years, and shall also be liable to fine
114

. Under this section has explanation, 

according to explanation a woman who causes herself to miscarry, is within the meaning of 

this section
115

. 

Section 313 also deals with causing miscarriage without women’s consent. Under this 

Section punishment shall be life imprisonment or imprisonment for 10 years and fine. Section 

314 provides that death caused by act done with intent to cause miscarriage. Any person has 

miscarriage above section so to be liable for punishment. Any person is includes Doctor also. 

Judicial Response on the  Matter of Abortion 

The Supreme Court on 21 July 2016 sought the response of the Centre and 

Maharashtra government within 24 hours over a rape survivor’s distress plea to abort her 24 

week pregnancy citing serious abnormalities with the foetus. In the case of miss X the plea 

cited abnormalities in the foetus as well as trauma from the alleged rape with the pregnancy 

being the result of a deception on the part of her former fiance. In her case, the abnormality 

was revealed after the legally permissible period for abortion, she said. The Medical 

Termination of Pregnancy Act, 1971 permits a woman to terminate pregnancy till 20 weeks if 

two registered practitioners express unanimous opinion that continuation of pregnancy would 

threaten the mother’s life or the foetus has abnormalities
116

.  
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Challenging the Constitutional validity of section 3(2) (b) of The Medical 

Termination of Pregnancy Act, that imposes a 20 week restriction on abortion as a violation 

of women’s fundamental right, her counsel told the court that continuance of pregnancy 

despite knowing that the foetus had severe abnormalities was a violation of her fundamental 

right to life
117

. 

A bench comprising justice Justices JS Khehar, Kurian Joseph and Arun Mishra acted 

with alacrity and issued notice to the Union and Maharashtra government with a 24 hour 

deadline. The bench also assured the women that it would like to take the opinion of a 

medical board on the health of the foetus before taking a decision on her plea for immediate 

termination of pregnancy
118

.The petitioner said because of the legal ban on termination of 

pregnancy after 20 weeks, those who detected severe abnormality of the foetus after 20 

weeks generally sought unsafe abortion from untrained medical personnel putting their lives 

at risk. Illegal abortions are the third leading cause of maternal death in India and account for 

13% of maternal deaths worldwide
119

.  

Suchita Srivastava & Anr vs Chandigarh Administration
120

 in this case Banch of 

K.G. Balakrishnan, P. Sathasivam, B.S. Chauhan has delivered glorious judgement about 

matter of Abortion. The Court has mentioned the view that there is of a course a cogent 

rationale for the provision of this upper limit of 20 weeks (of the gestation period) within 

which the termination of a pregnancy is allowed. This is so because there is a clear medical 

consensus that an abortion performed during the later stages of a pregnancy is very likely to 

cause harm to the physical health of the woman who undergoes the same. The rational was 

also noted in a prominent decision of the United States Supreme Court in Roe v. Wade
121

.  

   The Supreme Court of India in the case of Jacob George v. State Of Kerala
122

, 

observed that after the enactment of the Medical Termination of Pregnancy Act, 1971, the 

provisions of the Penal Code relating to miscarriage have become subservient to this Act 

because of the non obstante clause in Section 3, which permits abortion / miscarriage by a 

registered practitioner under certain circumstances. This permission can be granted on three 

grounds:   
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(i) Health when there is danger to the life or risk to the physical or mental health of the 

woman; 

(ii) Humanitarian such as when pregnancy arises from a sex crime like rape or intercourse 

with a lunatic woman;  

(iii) Eugenic  where there is substantial risk that the child, if born, would suffer from 

deformities and diseases.  The above shows that concern for even unborn child was evinced 

by the legislature, not to speak of hazard to the life of the woman concerned”. 

 

Committee Report 

The government Medical Termination of Pregnancy Committee report, 2008 from 

health secretary Naresh Dayal and former director of Indian Council of Medical Research Dr. 

N.K Ganguly favoured increasing the time limit for legal abortion from 20 weeks to 24 

weeks, but no such report was ever made public. 

National Commission for Women 

The recent proposal from national commission for women for amendment of the 

Medical Termination of Pregnancy Act to provide for Abortion where “pregnant woman is 

minor, pregnancy is result of rape or incest, pregnant woman is physically or mentally 

challenged, continuance of pregnancy would involve risk to the mother, foetus suffering 

grave abnormalities”. National Commission for Women has work for wefare of woman and 

gives report to government on time to time. National Commission for Women also 

recommended stituation of rape victim. 
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Conclusion 

Pregnancy is the gift of god but when it is depend unwanted and tragedy of rape so 

that is become problem for life. So judiciary and legislature are have a power to protect 

victims and established well trend law for governed rape victims and can gives new earth in 

society. In first time Punjab and Haryana High Court has requested authorities of AIIMS, 

New Delhi to reassess the possibility of termination of pregnancy of a rape victim whose 

gestation period of pregnancy has exceeded 24 weeks. The Justice Paramjeet Singh 

Dhaliwal has advised the Central Government to consider making amendments to the 

Medical Termination Of Pregnancy Act, 1971 and clarify in so many words to the doctors 

that they will not be unnecessarily prosecuted if they act in accordance with the rules in good 

faith to save the life of a victim of rape or to prevent grave injury to her physical and mental 

health
123

. The Supreme Court has also directed to protection of rape victims and amends 

concering law on Abortion after 24 week of rape victim that is very important for rape 

victims. Today need for protection of rape victims in India, so amendment in Medical 

Termination of Pregnancy Act and incorporate Abortion after 24 week of rape victim in rare 

in rare case.Social Security is purpose of Indian Constitution. On this matter the Judiciary has 

take an important step that is help to impove and rehabilation of Rape victim. Right to health 

is a fundamental right under Article 21 of the Indian Constitution. So Rape victim also have 

that right and need to amend a Medical Termination of Pregnancy Act, 1971 is very 

important for present time. 
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Abstract 

The article revolves around the developments that have taken place in laws established for 

the trial of offences relating to rape in India. It covers the landmark case laws under Section 

375 and Section 376 of the Indian Penal Code, 1860 as the base. It takes into account the 

Sexual Offences Act, 2003 of England and the Criminal Law Consolidated Act, 1935 of 

Australia as well as the various reports of the Law Commission of India and the amendments 

made. The contemporary developments in the law are theoretically analyzed through three 

stages. An elaborative analysis, backed by keen observations on landmark judgments, is 

presented on the various issues revolving around the rape of a girl of ‘low virtue.’ The article 

further points out the analysis on the derogatory practice of the “Vagina Test” or “two-

finger test” and how it comes-up as another trauma post the offence of rape for Indian 

women. 

Indian women are the oppressed group in our society when it comes to sexual offences that 

live in intimate association with their oppressors. The article goes in details of the origin and 

advancement in rape laws - both in theory and practice, suggests changes and unveils the 

loopholes & misuse it attracts. Analyzing the laws, the investigation process, the judicial 

process, the application of these laws, and one thing is certain that the complete structure of 

dispensation of justice has undergone a drastic change. Now, the society accepts the fact that 

victim is no longer the woman alone, but humanity at large. The papers gives an overview of 

the vast changes in rape laws right from its commencement in the year 1860 to the proposals 

of J.S. Verma committee in the year 2013 and further presents suggestions for the existing 

loopholes. 
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INTRODUCTION 

 

The law must be stable but it must not stand still. -Roscoe Pound. 

 

The Indian Penal Code, 1860 (hereinafter I.P.C.) is an all-embracing legislation pertaining to 

sexual-offences in India.
124

 Since Lord Macaulay drafted the I.P.C. nearly a hundred and fifty 

years ago the history of law reforms in India reveals the hesitation of the Parliament to 

legitimize pertinent improvements in the area of sexual-offences like rape, molestation, 

sexual-harassement etc.Notwithstanding the commendable efforts of the law commission 

reports and 2013 amendment the Indian Penal Code, 1860 still remains archaic and fails to 

remedy the changing nature of sexual-offences in India. If we see the judicial 

pronouncements from 1960 to recent past there are a variety of absurd decisions made by the 

honorable judges of the various Court which lead us to raise questions at the credibility of the 

justice system. The characterization of the victim still prevails in the society and also the 

people at large in India still believe in the practice of victim shaming of a heinous and 

gruesome offence of this kind. As per the statistical data collated by the National Crime 

Records Bureau, the instances of sexual offences against women in 2011 were as follows: 

rape- 23,582 lakh; molestation- 42,238 lakh; sexual harassment- 8,377 lakh; immoral 

trafficking of women- 2,388 lakh; indecent representation of women- 452 lakh; sexual abuse 

of minors- 6,742 lakh.
125

 

 

Needless to say, the I.P.C. must be considerably reformed in order to effectively penalize 

sexual-offences. In the view of this, the article discusses certain pressing issues that must 

necessarily be addressed in order to tackle the rising instances of sexual crimes in India. 

Basically in the second part of the article explains the legal development from Macaulay’s 

rape law to recent February 2013 amendment which brought in a substantial change in 

criminal justice system of India.The authors have depicted legal development of 

years through an intensive discussion of landmark case laws. The case laws  are further 

divided into three stages which are , stage one  pre Mathuracase (1960-1979),stage two 

Mathura case (1979) and stage three post Mathura case (till 20013). Third part of the article 

deals with the current 2013 amendment backed up by Nirbhaya case. Propositions pertaining 
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to redefining the laws and altering the legal age for consensual sex are also explored. The 

conclusion re-iterates the recommendations proposed by the article and calls for their urgent 

implementation.  

MEANING AND EXTENT OF RAPE 

Rape is a stigma which is rooted in the society from a long time. She is traumatized after the 

event and it is very difficult for a woman to come out of this trauma. Referring to the pitiable 

condition of women in society Mr. Justice S. Ahmad observed that “unfortunately, a woman 

in our country, belongs to a class or group of society who are in a disadvantaged position on 

account of several social barriers and impediments and have therefore, been victims of 

tyranny at the hands of men with whom they, unfortunately, under the Constitution “enjoy, 

equal status”.Women also have the right to life and liberty; they also have the right to be 

respected and treated as equal citizens. Their honor and dignity cannot be touched or violated. 

They also have the right to lead an honorable and peaceful life”. Rape is a crime against basic 

human rights and violates the victim’s most cherished of the fundamental rights, normally, 

the right to life contained in Article 21 . Rape in India is a cognizable offence and there are 

many provisions in various Acts. Perhaps it is the most heinous crime against a woman is 

commission of rape. The word rape has been derived from the Latin term ‘rapio’ which 

means to ‘to seize’.
126

 Rape is “to seize or take by force”. Black's Law Dictionary defines 

rape as" the unlawful carnal knowledge of a woman by a man forcibly and against her 

will.”
127

As far as the Indian Penal Law is concerned, the definition of Rape is contained in 

Section 375 of the Indian Penal Code and the punishment is prescribed in Section 376 of the 

Indian Penal Code, 1860. 

Section 375 of the Indian Penal Code, 1860 clearly states that a man commits ‘rape’ when he 

has sexual intercourse with a woman if he fulfils six conditions which are explained further. 

The term ‘penetration’ is ‘the insertion by a male of his penis into the vagina or anus of a 

sexual partner’.
128

 The term ‘penetration’ in the case of Sakshi v Union of India
129

where the 

Supreme Court held that the Parliament alone could give a legislative blueprint for altering 

the ill-conceived definition of ‘rape’ under the Indian Penal Code, 1860. 
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TRACING BACK RAPE CASES IN INDIA 

Rape has always been a very sensitive issue in the Indian society. Rape has attached with it 

the stigma of the character of woman being questioned, her virtue being challenged and her 

upbringing brought into discussions. All this led to people not coming up to report about rape 

and therefore there is no data available with regard to reported rape cases for the period of 

1860-1960. The trend of people coming out and reporting about rape started in India only in 

1960s. This paper covers some of the major landmark cases which depict the mentality of the 

judiciary and the stigma attached to the society with respect to rape cases. The paper also 

includes the cases which led to amendments in the criminal law justice system and the 

suggestions of the law commissions with regard to such amendments in the criminal justice 

system and most importantly the offence of rape.  

(I) STAGE ONE - PRE MATHURA PERIOD (1960-1979) 

 

1. GOPI SHANKER AND ORS. V. STATE OF RAJASTHAN
130

 

Draupadi had married Arjun in the year 1962 and gave birth to a baby two months prior the 

date of the incident. Draupadi and Arjun along with Gopal(witness) went to watch a cinema 

and then moved to a hotel for tea where they were asked to sit in the family cabin upstairs by 

Gopi and Mahesh (accused). Gopi and Mahesh entered the cabin with drinks and 4 empty 

glasses and offered it to them, after showing reluctance for a while, Gopal and Arjun 

accepted it. On feeling intoxication, Gopal and Arjun were sent down whereas Draupadi was 

not allowed to go and then forcibly raped without her consent by the two after putting off her 

clothes forcibly which was followed by 6 other men who also raped Draupadi. She was 

pushed by Gopi Shankar and taken down in the hall in a naked state while Gopi and Arjun 

were tied up and later beaten. Draupadi was in a naked state when the police arrived and 

severally injured. 

Additional Sessions Judgeheld all the accused guilty of rape under S. 376 of the Indian penal 

Code and Grievous hurt also and awarded 2 years imprisonment.Gopi Shankarpreferredan 

appeal in which Rajasthan High Court reduced the sentence to 18 months out of which the 

accused had already spent 6 months and also imposed a fine of 500 Rupees. 

The above judgment was relied upon the following three reasons: 

i. There was no stiff resistance and hence therefore there was active consent. 
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ii. The injuries sustained were not very severe and the Trial Court seems to have failed to 

notice that the woman had recently given birth to a baby and therefore she was physically 

weak because of the same and not rape. 

iii. The victim should have stayed at home. 

CRITICAL COMMENT   

This is one of the first cases reported in India with regard to the offence of rape. The 

approach of the judiciary in the present case clearly highlights the stigma attached to the 

incidents of rape. The offence of rape as the judgment also suggests takes place in the society 

to the fault of the victim and if not entirely it is suggestive of the fact that had she not 

contributed towards the commission of the act, the incident would have not taken place at all. 

Therefore, the guilt from the accused is shifted towards the victim who has to suffer because 

of accusations of her contribution to the offence post rape also. This depicts the orthodox 

view of the society. 

 

2. PRATAP MISRA AND ORS. VS STATE OF ORISSA
131

 

Pramila Kumari Routwas 5 months pregnant with a baby and was living in a state of 

concubinage with Bata Krishna Rout .She persuaded her husband to take her to Nandaa 

Kanan park for a pleasure trip. After taking a room in the tourist lodge, they went out for 

sightseeing. At night when they were having the dinner, they were approached by the 

Accused to open door;Krishna asked them to come after dinner. When they came back, As 

soon as Krishna had opened the door, Accused forcibly dragged him away, through the 

verandah and took him to two trees about 15 feet away. One of the accused entered the room 

and he is alleged to have raped her in spite of her protest which was followed by two other 

accused. This led to her abortion after a few days of the incident.Sessions judge and the High 

Court held all of them guilty and sentenced 7 years imprisonment. The accused preferred an 

appeal before the Supreme Court.SupremeCourt acquitted all the accused.The above 

judgment was relied upon the following 5 reasons: 

i. She connived towards for the act by letting the men in and not raising any objections 

to it. 

ii. The Court does not have time for women like her (concubine). 

                                                           
131

Pratap Misra and Ors. v. State Of Orissa AIR 1977 SC 1307 



78 
 

iii.  She is a concubine, not a married woman. She is habituated to sex and therefore 

cannot complain. 

iv. When the accused dragged her husband out of the room, she should have bolted the 

door from inside. 

v. She failed to identify the clothes of the accused which lessens the faith on her 

testimony. 

 

CRITICAL COMMENT  

This case dates back to the period of 1970s and the approach adopted by the judiciary is very 

orthodox. The entire focus is on the character of the woman and as the judgment suggests that 

the Courts do not entertain complaints from concubines, this is clear indicative of how justice 

is denied to a woman by challenging her character and state of living. This brings us to the 

point that even though a woman has chosen to live as a concubine and has been engaging in 

sexual activity but that does not her right to not have sex if she does not consent to it, it does 

not give right to a man to have sexual intercourse with her without her consent and against 

her will. 

 

(II) STAGE TWO - MATHURA RAPE CASE 

TUKA RAM AND ANR V. STATE OF MAHARASHTRA
132

 

Mathura had eloped with one Nunshi and her brother Gama had reported a complaint about 

her getting kidnapped in the police station. The appellants brought Mathura and the alleged 

accused to the police stations and asked everyone to leave except for Mathura; they sent her 

brother to get her birth certificate. Thereafter, one of the accused in the present case raped her 

twice and the other accused Tukaram could not rape her as he was in a highly intoxicated 

state and he therefore fondled with her private body parts.Sessions Judgeacquitted both the 

accused 

The High Court reversed the acquittal, found that the sexual intercourse was forcible and 

amounted to rape. Since both the accused were strangers to Mathura, it was highly 

improbable that Mathura would make any overtures or invite the accused to satisfy her sexual 

desire. 
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The HC gave 1 year rigorous imprisonment to Tukaram and 5 year rigorous imprisonment to 

Ganpat.Tukaram filed an appeal. 

Supreme Court gave clear acquittal to both the accused. The above judgment was relied upon 

the following 3 reasons: 

i. The act was done with the consent of the girl. There was no fear of death or grievous 

hurt as is required under S. 376. 

ii. The girl had tried to elope and hence was of loose character and was habituated to sex 

as has been found by the two finger test. 

iii. She did not put up stiff resistance. 

 

CRITICAL COMMENT  

This case highlights the fact of discrimination against women coming from lower classes and 

presence of bias in the favor of the public servants. The judge in the present case called the 

victims “a shocking liar” whose testimony "is riddled with falsehood and improbabilities". 

The Court comes to the conclusion that there was no rape as she was habituated to sexual 

inter-course as she was a tribal and also the accused belonged to the upper caste and they 

would not impure themselves by raping a tribal belonging to scheduled tribe category. All 

these observations made by the judge point that there existed a state of discrimination against 

women of lower caste even in the gruesome offence of rape. 

CRIMINAL LAW (AMENDMENT) ACT, 1980: SEXUAL OFFENCES
133

 

After all the uproar regarding Mathura case, the 84th Law commission report
134

 put forth 

suggestions to make amendment in the rape regarding legislation in India.  

These amendments made commendable changes in the laws but still there were many aspects 

which were excluded from the amendment such as character assassination of the victim in the 

Court while arguments are given. This directly or indirectly blames the victim for the offence 

which she hasn't even committed and even after going through this trauma of being raped by 

someone the girl in the society has to face the bitterness by the people. The amendments also 
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did not include oral rape in the legislature. In Smt Sudesh Jhaku v. KCJ & Ors,
135

the Delhi 

High Court was urged to interpret the terms “sexual intercourse”and “penetration” used under 

S 375 to include not only penile-vaginal penetration but also penetration of any part of the 

body (like fingers) or any foreign object (like a stick or bottle) into the bodily orifice of 

woman (vagina, anus or mouth). The Court ruled that “sexual intercourse” and “penetration” 

meant penile- vaginal penetration and could not be interpreted to bring within its fold the 

vaginal penetration by fingers or any other object. Furthermore, the Court declared that the 

legislature, and not the judiciary, was enabled by law to re-interpret the words “sexual 

intercourse”and “penetration”. This gruesome act wasn't brought into the legislation until 

2013 Amendment. 

 

(III) STAGE THREE - POST MATHURA PERIOD 

1. PREM CHAND AND ANR. VS STATE OF HARYANA
136

 

Suman Rani was brought into the police station with a man who had abducted her on 

31.5.1984 and allegedly committed rape on her on two occasions previously on 15.3.1984 

and thereafter on 18.3.1984. Both of them were brought to the said police station where the 

rape pertaining to the present case happened and were kept in two different rooms and the 

two accused policemen committed rape on the prosecutrix one after the other. The appellate 

Court acquitted Ravi Shankar of all the charges and set aside the sentences imposed on him 

on the ground that the prosecution had not successfully proved that the prosecutrix was below 

18 years of age and that "she was a willing party and had been going around with Ravi 

Shankar appellant and had been having sex with him of her free will" 

Trial Court awarded 10 years rigorous imprisonment which was upheld by the High Court. 

The Supreme Court reduced the punishment to 5 years rigorous imprisonment. 

2.DELHI DOMESTIC WORKING WOMEN'S V. UNION OF INDIA AND 

OTHERS
137

 

Six women, by name, Usha, Shanti, Josphine, Rosy, Nilli and Lili, domestic servants, were 

travelling by the Muri Express on 10-2-1993.They saw that about 7-8 army`s 'jawans' had 

come near them and began to molest them and further raped them. 
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This case led to many questions as to the role played by police in such cases and highlighted 

some of the major challenges faced by the victim which are as follows: 

i. Complaints are handled roughly and are not given such attention as is warranted.  

ii. The victims are humiliated by the police.  

iii. The victims have invariably found rape trials a traumatic experience. The experience 

of giving evidence in Court has been negative and destructive. The victims often say, 

they considered the ordeal to be even worse than the rape itself. Undoubtedly, the 

Court proceedings added to and prolonged the psychological stress they had had to 

suffer as a result of the rape itself. 

This led to the Court giving directions for dealing with the rape cases which are as follows: 

i. The complainants of sexual assault cases should be provided with legal representation 

at all stages. 

ii. Legal assistance will have to be provided at the police station. 

iii. The police should be under a duty to inform the victim of her right to representation 

before any questions were asked of her and that the police report should state that the 

victim was so informed. 

iv. A list of advocates willing to act in these cases should be kept at the police station for 

victims 

v. Advocates would be authorized to act at the police station before leave of the Court 

was sought or obtained. 

vi. In all rape trials anonymity of the victim must be maintained, as far as necessary. 

vii. It is necessary, having regard to the Directive Principles contained under Article 

38(1) of the Constitution of India to set up Criminal Injuries Compensation Board.  

viii. Compensation for victims shall be awarded by the Court on conviction of the offender 

and by the Criminal Injuries Compensation Board whether or not a conviction has 

taken place. 

3. DHANANJAY CHATTERJEE ALIAS DHANA V. STATE OF W.B.
138

 

Hetal Parekh was a 18 year school going girl who was raped by the watchman of her building 

after being subject to teasing for a couple of days, followed by rape which ultimately led to 
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her death .The accused was given death penalty by the Trial Court which was affirmed by the 

High Court and the Supreme Court. It was regarded as a rarest of rare case. 

CRITICAL COMMENT  

This case highlights the stringent approach of the judiciary with regard to rape cases 

pertaining to young girls. The Courts have tried to create deterrence in the society. From 

1990s we see that the focus from the character of the victim slightly shifts towards the actions 

of the culprits. In the instant case, no questions were raised as to the conduct of the victim 

and her character. As the victim was the only child and just a school going child, her death 

was considered as an irreparable loss to the family and therefore it was included in the 

category of the rarest of the rare case. The judiciary had moved away from leniency and 

adopted a strict approach as this was within the category of “date rape” where the accused is 

already known to the victim.    

 

CRIMINAL LAW (AMENDMENT) ACT, 2013: SEXUAL OFFENCES
139

 

This brutal gang rape led to protests throughout the nation and serious questions were raised 

regarding the security of women in the country, the death of the victim rose anger and 

vengeance amongst people. This gang rape was the driving force behind the passing of the 

Criminal Law (Amendment) Act, 2013 that aimed to amend the existing laws regarding 

sexual offences in India. The Act is deemed to be one of the most vital changes that have 

been introduced in the existing criminal laws namely the Indian Penal Code, the Code of 

Criminal Procedure and the Indian Evidence Act. 

Prior to 2013 also, in 2011, the recorded number of rapes in India allegedly amounted to 

almost one every hour.
140

In the early months of 2013, West Bengal witnessed a series of 

brutal rapes and murders of school and college students, of which the case of Kamduni near 

Barasat received huge public attention. Similarly jolting was how two lower caste girls were 

kidnapped, raped and hanged from a tree at Badayun in Uttar Pradesh on May 27, 2014, 

followed by similar brutalities in Sitapur and Bahraich in the same state. Justice Krishna Iyer 

in the case of Rafiq v. State of U.P
141

 made a remark that, “a murderer kills the body, but a 

rapist kills the soul”. The Parliament by means of Amendment Act, 2013 has enlarged the 

ambit of rape by making certain non-penetrative act as offence amounting to rape. The 
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Amendment Act, 2013 repealed the Ordinance (Amendment) Act, 2013 which was having 

wider ambit, thereby raising crucial questions regarding the lacunas or loopholes that the 

judiciary could confront in future. In the Existing Provisions consists of Sections 375, 376 

and 376 A-D of the IPC which cover rape. 

An attempt to reinvent rape as a gender-neutral crime was made in the form of the Criminal 

Law (Amendment) Bill, 2013
142

 which conceptualized “sex- ual assault” The 2013 Act 

expands the definition of rape to include oral sex as well as the insertion of an object or any 

other body part into a woman’s vagina, urethra or anus. The minimum punishment for rape is 

seven years at the least which may extend up to life imprisonment. Any man who is a police 

officer, medical officer, army personnel, jail officer, public officer or public servant commits 

rape may be imprisoned for at least ten years. A punishment of life imprisonment which may 

extend to death penalty has been prescribed for situations where the rape concludes with the 

death of the victim, or the victim entering into a vegetative state because of the act of the 

accused. Gang rape has been prescribed with a minimum punishment of at least 20 years 

under the post 2013 amended sections. The post 2013 amendment defines ‘consent’, to mean 

an unequivocal agreement to engage in a particular sexual act; clarifying further, that the 

absence of resistance does not imply consent. Non-consent is the key ingredient for 

commission of the offence of rape. The definition of consent therefore is a key to the 

outcome of a rape trial, and has been interpreted systemically to degrade and discredit victims 

of rape. 

Initially there was obsession of penal vaginal intercourse and the attempt to rape was only 

when accused ‘proceeded beyond the stage of preparation’ for such penetration’, this was 

observed in the case of Rameshwar v. State of Haryana.
143

 Flavia Agnes rightly points out 

the impracticality of such a law where the victim has to satisfy the Court beyond reasonable 

doubt that the accused had gone beyond the stage of preparation and actually attempted to 

penetrate her.
144
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CRITICISM OF THE AMENDMENT ACT OF 2013 

Although the 2013 amendment is said to be a landmark judgment in many aspects but still it 

was also criticized for not accepting the suggestions made by the J. S. Verma committee 

regarding the reduction of age for giving consent, marital rape be included as an offence 

under IPC and the changes to be brought in the Special forces act which require sanction for 

the trial of a person belonging to armed forces for the offence of the rape. 

AFFIRMATIVE ACTIONS REQUIRED 

Inclusion of marital rape as an offence 

In Indian society, women are seen to be the exclusive property of her husband who has 

complete territorial rights over her body. In such social context, women have been oppressed 

by their husbands both physically and mentally and subject to sexual intercourse even 

without their consent. The women are left with no remedies in such cases as the law does not 

recognize the fact that a husband can rape his wife. This gives wide ambit to the husbands to 

treat their wives as objects of sex and subject them to cruelty. Therefore, the laws need to be 

changed in this aspect so that woman can have right over their body in complete sense even 

after marriage. 

Age factor to be reconsidered of the victim as well as the perpetrator  

The present age for giving consent is 18 years under the Indian Penal Code. As suggested by 

the Verma committee report also, in the present social context the age needs to be lowered to 

16 years for giving consent for sexual intercourse. Add to that the fact that by the age of 16, 

everyone has gone through puberty and it is only natural for a person to have sexual desires. 

The age should not be kept higher under the pretext of "culture and tradition". 

Also the age for the prosecution of the perpetrator in such heinous crimes need also be 

amended. In the Delhi gang rape case, the young juvenile offender was awarded only a 

punishment of 3 years in the juvenile justice home despite of the heinous act of inserting 

metal rod into the private parts of the victim which ultimately became the cause of her death. 

The age of the offender therefore in such gruesome crimes needs to be revised and lowered.  

 

Stringent punishment for creating deterrence  

Even after the 2013 amendment, there has been consistent number of rape cases being 
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reported along with the unreported ones which take place in the society. The average number 

of rape cases taking place in the country in a day is calculated to be 93
145

 which are still high 

a number. Although strict laws have been introduced but the desired deterrence has not been 

established in the society, the women are still subject to a lot of sexual harassment and rape 

and the number is substantial of such cases. Rape is the fourth most common crime 

against women in India.
146

 

Neutrality with respect to the victim 

After the amendment the law makers made sure that the sections related to rape are gender 

neutral, ,i.e., only women can be raped by men and no other combination is classified as rape 

.Most research indicates that rape affects women disproportionately, with the majority of 

people convicted being men.A CDC study found that, in the US, 1 in 71 men had been raped 

or suffered an attempt within their lifetime. The same study found that approximately 1 in 21 

or 4.8% men in a survey had been made to penetrate someone else, usually an intimate 

partner or acquaintance.
147

Often the members of the marginalized sex like ‘Transgender’ are 

also victim of this offence and as such they cannot claim any protection because the crime of 

rape is not gender neutral. 

 

Neutrality with respect to the perpetrator 

There are two occasions when the need for gender neutrality arises even in India. Firstly, 

when during some communal or casteist violence a women is found to be participuscriminus. 

Secondly, where a transgender is an offender. The recent case of Pinki Pramanik, where her 

partner filed a case of rape against her, shows the very real possibility of female to male 

transgender persons or male to female transgender persons (either pre- or post- transition) 

causing sexual assault on a woman. In the famous case of Priya Patel v State of Madhya 

Pradesh
148

,the High Court declined the matter as the accused of rape was a female and the 

Supreme Court has said that the women if in a group can only be prosecuted for abetment but 

not for the offence under IPC.  
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CONCLUSION 

This paper concludes that the 2013
th

 amendment has paved way for justice to the victims of 

the offence of rape. By recognizing rape as an heinous and gruesome crime which affects the 

victim not only physically but also mentally, socially and psychologically, the laws have been 

amended with a view to improve the condition of women and specially the rape victims in the 

society. 

The paper concludes that the judiciary and the law makers have to keep broad-minded 

approach and be instrumental in securing the best interests of the victims of the rape. The 

legal system contains some legal loopholes that could create problems in the way of justice 

delivery system. These must be addressed by the law makers to make the criminal justice 

delivery system more efficient and approachable by the victims.  

Thus, the paper concludes that in order to reintegrate the victims, it is not just necessary to 

provide them with solutions but also to lay foundations for a safe environment where women 

do not need to think twice before wearing clothes and stepping outside their houses even at 

odd hours. It is only then the true justice to the society will be served and rights to the women 

be guaranteed. Although the society has taken steps away from linking rape with the virtue 

and character of the victim, more substantial efforts needs to be taken to break this nexus 

which relates rape as the destroyer of the woman`s virtue. The role of media is also important 

in this aspect as to the portrayal of victims in the news, they need to shift the burden of guilt 

from the victim to the perpetrator and highlight that the woman should not be regarded as the 

one who is guilty for the offence of rape. It is the collective duty of the society, judiciary, 

legislation as well as the media for fighting the offence of rape.  

 

 

 

 

 

 

 

 

 

 

 



87 
 

RIGHTS OF THE ACCUSED: REFORMING THE CRIMINAL JUSTICE SYSTEM 

* AyushiTyagi 

Galgotias University, Greater Noida 

. 

Abstract 

The three segments of Criminal Justice System viz., the police, the judiciary and the 

correctional institutions ought to function in harmonious and cohesive manner. But in 

practice, one often finds that it is not the case. The police, instead of protecting and 

promoting human rights, are often found to violate them. The National Human Rights 

Commission has been receiving reports of custodial deaths, non-registration of cases, 

arbitrary arrests, custodial violence etc. A person in custody of the police, an under-trial or a 

convicted individual does not lose his human and fundamental rights by virtue of 

incarceration. The two cardinal principles of criminal jurisprudence are that the prosecution 

must prove its charge against the accused beyond shadow of reasonable doubt and the onus 

to prove the guilt of the accused to the hilt is stationary on the prosecution and it never shifts. 

The prosecution has to stand on its own legs so as to bring home the guilt of the accused 

conclusively and affirmatively and it cannot take advantage of any weakness in the defense 

version. The intention of the legislature in laying down these principles has been that 

hundreds of guilty persons may get scot free but even one innocent should not be punished. 

Rights of the accused include the rights of the accused at the time of arrest, at the time of 

search and seizure, during the process of trial and the like. The implication of 

Article 21 of  the Constitution  of  India  is that  a  person  could  be  deprived  of  his  life or 

personal liberty  only  in  accordance  with   procedure  established   by  law. As 

per Article 22 of C.O.I., a person who is arrested for whatever reason gets 

three independentrights. The first is the right to be told or informed the reasons for the arrest 

 as soon as an arrest is made, the second is the right to  be  produced  before  a  Magistrate 

 within 24 hours and the third is the right to be defended by an advocate of his choice. Article 

22 (1) of the Constitution provides that a person arrested for an offence under ordinary law 

be informed as soon as may be the grounds of arrest. In addition to the constitutional 

provision, Section 50 of Criminal Procedure Code also provides for the same. It is the duty of 

the police to protect the rights of society. It must be remembered that this society includes all 

people, including the arrested. 
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Introduction 

We live in a democratic country, where the rights of an accused are sacrosanct. Though an 

individual may be an accused of an offence, but this does not make him a non-human being. 

Rights of the accused include the rights of the accused at the time of arrest, at the time of 

search and seizure, during the process of trial and the like.  The accused in India have been 

given certain rights, the most basic of which are found in the Constitution of India. 

Though the police have been given various powers for facilitating the making of arrests, the 

powers are subject to certain restraints. These restraints are primarily provided for the 

protection of the interests of the person to be arrested, and also of the society at large. The 

imposition of the restraints can be considered, to an extent, as the recognition of the rights of 

the arrested person. There are, however, some other provisions which have rather more 

expressly and directly created important rights in favour of the arrested person. 

An accused has certain rights during the course of any investigation; enquiry or trial of an 

offence with which he is charged and he should be protected against arbitrary or illegal arrest. 

Police have a wide powers conferred on them to arrest any person under Cognizable offence 

without going to magistrate, so Court should be vigilant to see that theses powers are not 

abused or lightly used for personal benefits. No arrest can be made on mere suspicion or 

information. Even private person cannot follow and arrest a person on the statement of 

another person, however impeachable it is. One of the basic tenets of our legal system is the 

benefit of the presumption of innocence of the accused till he is found guilty at the end of a 

trial on legal evidence. 

One of the principles of common law is the ‘right to silence’. This basically means that an 

accused should not be suspected to be guilty of a crime, by the parties or prosecutors, merely 

because he has refused to respond to questions put to him by the police or by the court. In this 

backdrop it becomes necessary to examine the right to silence and its companion right against 

self-incrimination. These are the two aspects of fair trial and therefore cannot be made a 

subject matter of legislation. Right to fair trial is the basic premise of all procedural laws. The 

very prescription of procedure and the evolution of procedural law have to be understood in 

the historical context of the anxiety to substitute rule of men by rule of law. In law any 

statement or confession made to a police officer is not admissible. Right to silence is mainly 

concerned about confession. Breaking of silence by the accused can be before a magistrate 

http://www.legalserviceindia.com/constitution/const_home.htm
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but should be voluntary and without any duress or inducement. To ensure the truthfulness and 

reliability of the facts he stated the magistrate is required to take several precautions. Right to 

silence and the right against self-incrimination have been watered down quite considerably by 

interpretation than by legislation. The defendant if he so desires can be a witness in his trial. 

His confession outside the court either to the police officer or to the magistrate is admissible. 

He is encouraged to betray his colleagues in crime on promise of pardon. He is expected to 

explain every adverse circumstance to the court at the conclusion of evidence with the court 

having jurisdiction to draw adverse inference while appreciating the evidence against him. 

Right to Silence: 

The constitution of India guarantees every person right against self-incrimination 

under Article 20 (3) “No person accused of any offense shall be compelled to be a witness 

against himself”. It is well established that the Right to Silence has been granted to the 

accused by virtue of the pronouncement in the case of Nandini Sathpathy vs. P.L. Dani, no 

one can forcibly extract statements from the accused, who has the right to keep silent during 

the course of interrogation (investigation). By the administration of these tests, forcible 

intrusion into one’s mind is being restored to, thereby nullifying the validity and legitimacy 

of the Right to Silence. In 2010 The Supreme court made narco-analysis, brain mapping and 

lie detector test as a violation of Article 20(3). 

Right to know the grounds of arrest: 

Firstly, according to Section 50(1) Cr.P.C. “every police officer or other person arresting any 

person without warrant shall forthwith communicate to him full particulars of the offence for 

which he is arrested or other grounds for such arrest.” 

Secondly, when a subordinate officer is deputed by a senior police officer to arrest a person 

under Section 55 Cr.P.C., such subordinate officer shall, before making the arrest, notify to 

the person to be arrested the substance of the written order given by the senior police officer 

specifying the offence or other cause for which the arrest is to be made. Non- compliance 

with this provision will render the arrest illegal. 

Thirdly, in case of arrest to be made under a warrant, Section 75 Cr.P.C. provides that “the 

police officer or other person executing a warrant of arrest shall notify the substance thereof 

to the person to be arrested, and if so required, shall show him the warrant.” If the substance 

http://www.legalserviceindia.com/articles/articles.html
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of the warrant is not notified, the arrest would be unlawful. 

Indian constitution has also conferred on this right the status of the fundamental 

right. Article 22(2) of the constitution provides that “no person who is arrested shall be 

detained in custody without being informed as soon as maybe, of the grounds of such arrest 

nor shall he be denied the right to consult, and to be defended by a legal practitioner of his 

choice.” 

 

The right to be informed of the grounds of arrest is a precious right of the arrested person. 

Timely information of the grounds of arrest serves him in many ways. It enables him to move 

the proper court for bail, or in appropriate circumstances for a writ of habeas corpus, or to 

make expeditious arrangement for his defense. 

In re, Madhu Limaye the facts were: MadhuLimaye, Member of the LokSabha and several 

other persons were arrested. MadhuLimaye addressed a petition in the form of a letter to the 

Supreme Court under Article 32 mentioning that he along with his companions had been 

arrested but had not been communicated the reasons or the grounds for arrest. One of the 

contentions raised by MadhuLimaye was that there was a violation of the mandatory 

provisions of Article 22 (1) of the Constitution. The Supreme Court observed that Article 22 

(1) embodies a rule which has always been regarded as vital and fundamental for 

safeguarding personal liberty in all legal systems where the Rule of Law prevails. The court 

further observed that the two requirements of Clause (1) of Article 22 are meant to afford the 

earliest opportunity to the arrested person to remove any mistake, misapprehension or 

misunderstanding in the minds of the arresting authority and, also to know exactly what the 

accusation against him is so that he can exercise the second right, namely of consulting a 

legal practitioner of his choice and to be defended by him. 

Whenever that is not done, the petitioner would be entitled to a writ of Habeas Corpus 

directing his release. Hence, the Court held that MadhuLimaye and others were entitled to be 

released on this ground alone. 

It appears reasonable to accept that grounds of the arrest should be communicated to the 

arrested person in the language understood by him; otherwise it would not amount to 

sufficient compliance with the constitutional requirement. The words “as soon as may be” 

in Article 22(1) would means as early as is reasonable in the circumstance of the case, 

http://www.legalserviceindia.com/articles/articles.html
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http://www.legalserviceindia.com/articles/articles.html
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however, the words “forthwith” in Section 50(1) of the code creates a stricter duty on the part 

of the police officer making the arrest and would mean “immediately”. 

If the arrest is made by the magistrate without a warrant under Section 44, the case is covered 

neither by any of the section 50, 55 and 75 nor by any other provision in the code requiring 

the magistrate to communicate the grounds of arrest to the arrested person. The lacuna in the 

code, however, will not create any difficulty in practice as the magistrate would still be bound 

to state the grounds under Article 22(1) of the Constitution. 

The rules emerging from decision such as Joginder Singh v. State of U.P. and D.K. Basu v. 

State of West Bengal, have been enacted in Section 50-A making it obligatory on the part of 

the police officer not only to inform the friend or relative of the arrested person about his 

arrest etc. but also to make entry in a register maintained by the police. The magistrate is also 

under an obligation to satisfy himself about the compliance of the police in this regard. 

Right Of Not Being Detained For More Than 24 Hours Without Judicial Scrutiny: 

Whether the arrest is without warrant or under a warrant, the arrested person must be brought 

before the magistrate or court within 24 hours. Section 57 provides as follows: 

Person arrested not to be detained more than twenty-four hours- No police officer shall detain 

in custody a person arrested without warrant for a longer period than under all the 

circumstances of the case is reasonable, and such period shall not, in the absence of a special 

order of a Magistrate under section 167, exceed twenty-four hours exclusive of the time 

necessary for the journey from the place of arrest to the Magistrate’s Court. 

This right has been further strengthened by its incorporation in the Constitution as a 

fundamental right. Article 22(2) of the Constitution proves that “Every person who is arrested 

and detained in custody shall be produced before the nearest magistrate within a period of 

twenty-four hours of such arrest excluding the time necessary for the journey from the place 

of arrest to the court of the magistrate and no such person shall be detained in custody beyond 

the said period without the authority of a magistrate.” In case of arrest under a warrant the 

proviso to Section 76 provides a similar rule in substance. 

The right to be brought before a magistrate within a period of not more than 24 hours of 

arrest has been created with a view- 

1. To prevent arrest and detention for the purpose of extracting confessions, or as a 

http://www.legalserviceindia.com/articles/articles.html
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means of compelling people to give information; 

2. To prevent police stations being used as though they were prisons- a purpose for 

which they are unsuitable; 

3. To afford to an early recourse to a judicial officer independent of the police on all 

questions of bail or discharge. 

In a case of Khatri (II) v. State of Bihar, the Supreme Court has strongly urged upon the state 

and its police authorities to ensure that this constitutional and legal requirement to produce an 

arrested person before a Judicial Magistrate within 24 hours of the arrest be scrupulously 

observed. This healthy provision enables the magistrate to keep check over the police 

investigation and it is necessary that the magistrates should try to enforce this requirement 

and where it is found disobeyed, come heavily upon the police. If police officer fails to 

produce an arrested person before a magistrate within 24 hours of the arrest, he shall be held 

guilty of wrongful detention. 

In a case of Poovan v. Sub- Inspector of Police it was said that whenever a complaint is 

received by a magistrate that a person is arrested within his jurisdiction but has not been 

produced before him within 24 hours or a complaint has made to him that a person is being 

detained within his jurisdiction beyond 24 hours of his arrest, he can and should call upon the 

police officer concerned; to state whether the allegations are true and if so; on what and under 

whose custody; he is being so helped. If officer denies the arrest, the magistrate can make an 

inquiry into the issue and pass appropriate orders. 

Rights at Trial: 

1. Right to a Fair Trial: The Constitution under Article 14 guarantees the right to 

equality before the law. The Code of Criminal Procedure also provides that for a trial 

to be fair, it must be an open court trial. This provision is designed to ensure that 

convictions are not obtained in secret. In some exceptional cases the trial may be held 

in camera. Every accused is entitled to be informed by the court before taking the 

evidence that he is entitled to have his case tried by another court and if the accused 

subsequently moves such application for transfer of his case to another court the same 

must be transferred. However, the accused has no right to select or determine by 

which other court the case is to be tried. 

 

http://www.legalserviceindia.com/constitution/const_home.htm
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2. Right to a Speedy Trial: The Constitution provides an accused the right to a speedy 

trial. Although this right is not explicitly stated in the constitution, it has been 

interpreted by the Hon'ble Supreme Court of India in the judgment of 

HussainaraKhatoon. This judgment mandates that an investigation in trial should be 

held “as expeditiously as possible”. In all summons trials (cases where the maximum 

punishment is two years imprisonment) once the accused has been arrested, the 

investigation for the trial must be completed within six months or stopped on an order 

of the Magistrate, unless the Magistrate receives and accepts, with his reasons in 

writing, that there is cause to extend the investigation 

Right to Consult a Legal Practitioner: 

Article 22(1) of the Constitution provides that no person who is arrested shall be denied the 

right to consult a legal practitioner of his choice. Further, as has been held by the Supreme 

Court that state is under a constitutional mandate (implicit in article 21) to provide free legal 

aid to an indigent accused person, and the constitutional obligation to provide free legal aid 

does not arise only when the trial commences but also attaches when the accused is for the 

first time produced before the magistrate, as also when remanded from time to time. It has 

been held by the Supreme Court that non- compliance with this requirement and failure to 

inform the accused of this right would vitiate the trial. Section 50(3) also provides that any 

person against whom proceedings are instituted under the code may of right be defended by a 

pleader of his choice. The right of an arrested person to consult his lawyer begins from the 

moment of his arrest. The consultation with the lawyer may be in the presence of police 

officer but not within his hearing. 

Rights of Free Legal Aid: 

In Khatri(II) v. State of Bihar, the Supreme Court has held that the state is under a 

constitutional mandate (implicit in Article 21) to provide free legal aid to an indigent accused 

person, an and the constitutional obligation to provide free legal aid does not arise only when 

the trial commences but also attaches when the accused is for the first time produced before 

the magistrate, as also when remanded from time to time. However this constitutional right of 

an indigent accused to get free legal aid may prove to be illusory unless he is promptly and 

duly informed about it by the court when he is produced before it. The Supreme Court has 

therefore cast a duty on all magistrates and courts to inform the indigent accused about his 

http://www.legalserviceindia.com/constitution/const_home.htm
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right to get free legal aid. The apex court has gone a step further in Suk Das v. Union 

Territory of Arunachal Pradesh, wherein it has been categorically laid down that this 

constitutional right cannot be denied if the accused failed to apply for it. It s clear that unless 

refused, failure to provide free legal aid to an indigent accused would vitiate the trial entailing 

setting aside of the conviction and sentence. 

Right to Be Examined By A Medical Practitioner: 

Section 54 now renumbered as Section 54(1) provides:  

Examination of arrested person by medical practitioner at the request of the arrested person 

When a person who is arrested, whether on a charge or otherwise, alleges, at the time when 

he is produced before a Magistrate or at any time during the period of his detention in 

custody that the examination of his body will afford evidence which will disprove the 

commission by him of any offence or which will establish the commission by any other 

person of any offence against his body, the Magistrate shall, if requested by the arrested 

person so to do direct the examination of the body of such person by a registered medical 

practitioner unless the Magistrate considers that the request is made for the purpose of 

vexation or delay or for defeating the ends of justice. 

Right of the accused to produce evidence: 

The accused even has right to produce witness in his defense in case of police report or 

private defense. After the Examination and cross examination of all prosecution witness i.e. 

after the completion of the prosecution case the accused shall be called upon to enter upon his 

defense and any written statement put in shall be filled with the record. He may even call 

further for cross examination. The judge shall go on recording the evidence of prosecution 

witness till the prosecution closes its evidence. 

The accused in order to test the veracity of the testimony of a prosecution witness has the 

right to cross-examine him. Section 138 of Indian Evidence Act, 1872 gives accused has a 

right to confront only witnesses. This right ensures that the accused has the opportunity for 

cross-examination of the adverse witness. Section 33 of Indian Evidence Act tells when 

witness is unavailable at trial, a testimonial statement of the witness maybe dispensed by 

issuing commission. The testimony at a formal trial is one example of prior testimonial 

statements which can be used as documentary evidence in a subsequent trial. 
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When in the course of investigation an accused or any other person desiring to make any 

statement is brought to a magistrate so that any confession or statement that he may be 

deposed to make of his free will is record. Confession statements by accused to the police are 

absolutely excluded under Section 25, Evidence Act. 

It is generally believed that in spite of the various safeguards in the Cr.P.C. as well as the in 

the Constitution, the power of arrest given to the police is being misused till this day. It is 

also believed that the police often use their position of power to threaten the arrested persons 

and take advantage of their office to extort money. There have also been innumerable reports 

on custodial violence that lead many to believe that deprivation of basic rights of the arrested 

persons has become commonplace nowadays. 

The Mallimath Committee in its Report on the reforms in the Criminal Justice System has 

stated that the accused has the right to know the rights given to him under law and how to 

enforce such rights. There have also been criticisms that the police fail to inform the persons 

arrested of the charge against them and hence, let the arrested persons flounder in custody, in 

complete ignorance of their alleged crimes. This has been attributed to the Colonial nature of 

our Criminal Justice System where the duty of arrest was thrust upon the Indian officers 

while the Britishers drew up the charge against the accused. Thus, it is entirely possible that 

the English origins of the Indian Criminal Justice system may have resulted unwittingly in the 

rights of the arrested persons falling through the cracks. 

There is imminent need to bring in changes in Criminal Justice Administration so that state 

should recognize that its primary duty is not to punish, but to socialize and reform the 

wrongdoer and above all it should be clearly understood that socialization is not identical 

with punishment, for its comprises prevention, education, care and rehabilitation within the 

framework of social defence. Thus, in the end we find that Rule of law regulates the 

functionary of every organ of the state machinery, including the agency responsible for 

conducting prosecution and investigation which must confine themselves within the four 

corners of the law. 

It is the duty of the police to protect the rights of society. It must be remembered that this 

society includes all people, including the arrested. Thus, it is still the police’s duty to protect 

the rights of the arrested person. Hence, in light of the discussed provisions, a police officer 

must make sure that handcuffs are not used unnecessarily, that the accused is not harassed 

http://www.legalserviceindia.com/constitution/const_home.htm
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needlessly, that the arrested person is made aware of the grounds of his arrest, informed 

whether he is entitled to bail and of course, produced before a Magistrate within twenty-four 

hours of his arrest.  
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PROTECTING WOMEN RIGHTS AGAINST DOMESTIC VIOLENCE 

* Shreya Mehta and Ashwin Ramdev,  

Raffles University, Neemrana  

Abstract 

The subject of gender and media has been discussed quite frequently and good 

documentation available on portrayal of gender as a product and accompanying body politic 

in media. Media can act as both perpetrator and protagonist. Media’s power in no way can 

be undermined. People form opinions relying on the media reports. And it is quite disturbing 

when we see many times the media addresses Domestic Violence victims by portraying 

sexism, devaluation of women and most importantly giving them ‘the weaker sex’ tag.  

The media has expanded its role and is a recognized medium in gathering public opinions, 

ideologies and thought process. The paper analyses the role of media in sensitizing and 

creating awareness about the social ill. It will study about the various aspects of Domestic 

Violence and their legislative responses. It will emphasize on how the media plays a dynamic 

role in the overall growth of women by creating awareness about their social, political, 

cultural, economic dimensions. The study involves how the exposure through media can give 

the women victims a considerable knowledge about their rights, the ways in which they can 

protect themselves and other such valuable information. The paper will also try to highlight 

the approach which the media should adopt to address such issues. 
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INTRODUCTION 

“Domestic violence causes far more pain than the visible marks of bruises and scars. It is 

devastating to be abused by someone that you love and think loves you in return.” 

- Dianne Feinstein 

Gender discrimination is a common phenomenon in the Indian society and the evidence of 

this discrimination is majorly prevalent by the violence that is meted against the women folk 

of the society. Women have always been symbolized as the weaker sex, more specifically 

whenever the question of equal treatment arises. Our traditional bound society always treats 

women as a second class citizen and this process of discrimination has been running in the 

society for ages. Woman has been a victim of rape, molestation, eve teasing etc. Though it is 

a notion that when a girl comes out of the house, then only her life or liberty is at stake. But it 

is not so. It is really unfortunate that ‘she’ is subjected to violence even in the abode of the 

safest place in the world - “home” Out of all the violence done against women, Domestic 

Violence is the cruelest violence as it not only disturbs the women physically, but also creates 

major emotional turbulence in her psychology. Domestic Violence in varied form is 

increasing day by day and has become a major concern both nationally and internationally.  

Domestic Violence is an extremely brutal and vicious form of abuse, committed most often 

within the four walls of the family house. Meaning and detection of Domestic Violence itself 

is the most demanding task
149

.
 
However, in common parlance Domestic Violence may mean 

both the physical and mental abuse done against a woman by her near and dear ones. In legal 

terminology, Domestic Violence includes physical, sexual, verbal, emotional or economic 

violence.
150

 Whatever form be it, Domestic Violence is a major concern of issue as it is a 

gross violation of human right. 

Right from the childhood, a girl is being taught the value of tolerance, and she stays back 

with this momentum of tolerance even when there is injustice done against her. To raise voice 

against family is treated as sin, even if a major sin is done against that woman. However, 

even in such circumstances, one has to know her rights to fight back. Many times, the women 

are not even aware that they are facing a serious crime as they regard Domestic Violence 

casually and consider this as the part and parcel of their daily life. This notion is common in 
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the society because of the unawareness among the women about their rights and remedies. 

And it is in this position that the media plays a strong and dominant role in promoting and 

protecting the rights of women against Domestic Violence. However, the most prominent 

question here is that up to what extent the media can promote and protect women from 

domestic violence? 

 FORMS OF DOMESTIC VIOLENCE AGAINST WOMEN  

Domestic Violence is a cruel victimization of women irrespective of her age. This can be 

physical, emotional, and psychological or everything combined. Though physical violence is 

not new to women the perspective of psychological violence is reaching new heights with 

each passing day. Following are the common forms of Domestic Violence found in the Indian 

Society and their Legislative Responses thereto: 

i. Dowry Death - Dowry has been a tool of victimization against women since ages. It 

has almost become an established tradition in every marriage that the bride’s family is 

expected to give gifts in cash or in kind to the groom’s family. In such circumstances 

the bride is often subjected to Domestic Violence if the goods given are not as per the 

expectations of the groom’s family. Dowry has been a subject for Domestic Violence 

in many ways, often resulting even in taking away the life of the bride which is 

commonly termed as dowry death
151

. To give effect to this atrocious crime, the 

legislators have framed the Dowry Prohibition Act, 1961. When it was found that 

even after having a special legislation, the rate of dowry deaths were not minimizing, 

to make it more effective, the parliament through The Dowry Prohibition 

 (Amendment)  Act,  1986  inserted section 304B in the Indian Penal Code and Section 

113B Indian Evidence Act, both of which specifically deals with dowry death.   

 

ii. Cruelty - Cruelty as a form of Domestic Violence is very much prevalent in the 

society. It has been explained in section 498A, Indian Penal Code and section 113A 

Indian Evidence Act. The term cruelty includes both mental
152

 and physical
153

 cruelty. 

The judicial precedents have expanded the meaning of cruelty to a very wide zone, 
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such that cruelty means and includes disrespect
154

, insult
155

, torture
156

, abetment to 

suicide
157

, ill treatment,
158

 harassment for dowry
159

 etc.  

 

iii. Female Foeticide - This is a crime based on the traditional lust for male child. The 

other forms of Domestic Violence are given effect in the world landscape but this 

odious crime is done even before the female child comes into the world. India is 

recognized in the world platform for the evil cause of female foeticide. To come out 

of such malpractice the Indian law makers have come out with various laws to 

eradicate this evil. Section 312-318 of the Indian Penal Code protects the foetus 

rights. Even there are special legislations in the form of The Medical Termination of 

Pregnancy Act, 1971 and The Pre-Natal Diagnostic Techniques (Regulation and 

Prevention of Misuse) Act, 1994 to deal with such malpractices. 

 

iv. Elder Abuse - With the emergence of liberation movement in India, forms of 

Domestic Violence started extending its limit. Our culture teaches us to be respectful 

towards every elder, yet now-a-days, the senior citizen’s esteem and prestige has also 

been subject of target. Neglect or abuse by children or siblings or grand children be it 

mental or physical is a recognized phenomenon of elder abuse. Older persons, 

specially women, who are abused, are reluctant to share their experiences with those 

outside their family as they are unsure whether the long term outcome would be in 

there best interest or not. The Indian Government has enacted The Maintenance and 

Welfare of Parents and Senior Citizens Act, 2007 to provide more effective provision 

for maintenance and welfare of parents and senior citizens. This Act makes it a legal 

obligation for children and heirs to provide maintenance to senior citizens and 

parents, by monthly allowance. This Act also provides simple, speedy and 

inexpensive mechanism for the protection of life and property of the older persons. 

Some states have already implemented the Act and other states are taking steps for 

implementing this.
160
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v. Economic Offence - This form of Domestic Violence is meted against women whom 

we generally call as the strong independent women. Deprivation of any economic or 

financial resources of the women by the male relatives of her family is known as 

Economic Offence, a new way of Domestic Violence. Though the woman is 

independent on the face of the world yet inside the four walls of her house she is not 

given any chance of economic decision making status. This phenomenon of Domestic 

Violence is legally dealt under the chapter of criminal misappropriation of property 

under section 403-404 IPC and criminal breach of trust starting from section 405-409 

IPC. 

In addition to the above mentioned forms of Domestic Violence, there are many other kinds 

of Domestic Violence such as adultery, bigamy, honor killing, sexual abuse, wrongful 

restraint or wrongful confinement etc.  

WOMEN’S RIGHT AGAINST DOMESTIC VIOLENCE THROUGH MEDIA 

Recently, there was a media report about an actress who was threatened by her uncle to stop 

pursuing her profession. Even her mother was rebuked badly by her (the actress) paternal 

family as she was supporting her daughter in her dreams. Now, the question is can you 

threaten somebody to death for following dreams? Just because she is a woman and she has 

chosen to indulge in a profession which is divergent from her family profession for woman 

i.e., house worker (it is the profession of majority of the women in the society) she was 

abused. It was only for the media who took the case, highlighted it, because of which she is 

able to pursue her dreams now. 

Information is a major contributor in the progress of change and development. To get 

information, media comes into play directly or indirectly. To make women empower from the 

clutches of Domestic Violence, exposure and accessibility to mass media is the most 

convenient and amiable way out. While speaking for the large section of illiterate women 

who are more prone to Domestic Violence, it is a fact that they get considerable amount of 

information on issues related to their rights or entitlement through media channels like radio 

or television representation. This helps them in getting themselves educated, aware with their 

rights, remedies and other valuable information. Now, with regard to them, the media can 

help them in boosting up their confidence to stand against such atrocities. The media when 
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approaches a story with positivity, acts as the forum which helps in changing the attitude and 

mindset of the educated women class. 

The Indian media launched the Breakthrough’s Bell Bajao! Campaign in 2008. It was a 

cultural and media campaign that called on men and boys to take a stand against Domestic 

Violence. The campaign sought to reduce Domestic Violence and to highlight the role that 

men and boys could play in reducing violence
161

. The campaigners claimed that in order for 

women, families, communities and nations to realize their full potential, everybody must 

bring Domestic Violence to a halt – everywhere.  MARD (Men against Rape and 

Discrimination) is another media social campaign, launched in 2013, to raise social 

awareness against rape and discrimination of women. The campaign is specially designed to 

drive home the message that women needs to be respected. 

Our country is experiencing a communication revolution and the mass media’s role of 

disseminating social messages has reached a new zenith.  However, the media should not get 

carried away with this expansion in its horizon and should become more accountable and 

responsible of their acts and activities. It should cross check its working and help in giving 

women their natural status of equality which is devoid of any orthodox societal norms. The 

media while promoting Women Rights should treat woman as a subject of equality rather 

than an object of suppression. To live in a new global reality of empowered woman in all 

respects, a giant leap needs to be taken by the media. All in all, the media can bring a strong 

sociological development through proper channelization of women rights. 

MEDIA PROJECTION OF WOMEN  

The range of effects of media is very wide. The effect of media can be traced right from the 

opinion formation to almost every field of human activity. Communication is the key factor 

in modernization
162

. It has become more relevant in modern times. Electronic media has 

ushered in a new wave of communication revolution. Television represents one of the very 

important medium of the electronic media. Recent surveys in literature have illustrated that 

the present day system of mass communication expresses, to a considerable extent, gender 

representation of the sovereign patriarchal ideology. Accordingly television programmers 

mirror dominant gender relations and patriarchal values that still remain in post-modern 

societies. Actually it is very interesting to track down how easily advertising professional 
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network share the market construct gender roles and shape consumer demonologies foe each 

gender. On the other hand advertise support to be sensitive about women since they form a 

major market segment. 

Portrayal of women in media is in fact a reflection how men want to see her. Most of media 

organization are owned and run by males and there are very few females in position of 

decision making according to one of the statistics by the International of Women Media 

Formation, 2001 the overall number of women journalists employed in the media around the 

world has decreased by 2 percent in last 5 year. In Asia women are 21 percent of the total 

media workforce. 

Case studies:- 

Wild stone Deodorant Ad 

 It has not been long back when an ad of wild stone deodorant used to leave the families 

watching any television programmers embarrassed before their children and elderly people. 

This particular ad showed a young, beautiful lady clad in saari and carrying food for a family 

gathering getting distracted by the scent of a young man who had used wild stone body spray. 

She is then showed naked with that young man and appeared to have sex before leaving for 

her pending duty of carrying food for the family. Her saari looked unarranged and hairs 

tousled. In this particular case, the product has been portrayed as woman-charmer and creator 

of desire for sex among the women. 

Thought he Indian government’s Ministry of information and broadcasting issued a statement 

warning television channels not to broadcast the television commercials following a rash of 

ads featuring voracious women and “libidinous” men, the show is going on
163

 Similar ads for 

Axe, Addiction and other deodorants not only portray women just to be attracted by men but 

they show as if by using these products, women are ready to lose everything what she has
164

 

Deodorants are supposed to quell body odors. However, Indian advertising industry is busy 

promoting it as a aphrodisiac for women. They are literally promoting lust in already sex-

starved nation, putting women at risk increasing rape culture.  
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Such portrayal of women silently creates an image in the mind of younger generation that 

women are a commodity to relish and it challenges the sanctity of women. 

Ford Figo Ad 

Ford India created a series of advertisements featuring the caricatures of some women half –

naked and tied up in the boot of a Figo car driven by former Italian Prime Minister Silvio 

Berlusconiand in another driven by Paris Hilton.  The tagline says, “Leave your worries 

behind with Figo extra large boot” 
165

.This ad came at a time, when India was facing the most 

brutal gang rape case of a paramedical girl in Delhi. Though this series of ads never ran and 

came to focus only through internet, had it been ran, it would have stimulated violence 

towards women. It was wise enough for ford India to apologize for these ads, but asks
166

 what 

about other such advertisements which are growing in number each day?  

For those, who think ford Figo ads are just hilarious cartoon violence
167

, Explain: 

1. It’s not less violent because it’s a cartoon 

2.  It’s not less violent if the violence is perpetrated by another woman 

3. It’s about time people got upset over casual violence toward women, which is all over 

the place  

Such advertisements construct the mental make-up of society. Unemployed and unmarried 

youth are tempted towards the body of the women ignoring their internal beauty and think 

that everywoman on the road is weak and vulnerable. This creates a dangerous situation for 

the womenfolk in which their safety is at stake. 

Gender is relative social characteristics that vary from time, society and place. In mainstream 

Nepalese culture, behaviors like, active, aggressive, rational, strong, independent, hard, ‘high’ 

sexuality, mechanical, competitive, dominant, factual, messy and judge-mental are attached 

to males; whereas, behaviors like, passive, tolerate, emotional, weak, dependent, soft, ‘low’ 

sexuality, artsy, cooperative, subordinate, intuitive, neat and clean, and supportive are 

attached to females
168

. And as per such gender construction of the society, its social and 
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cultural patterns, media naturally gets affected and hence further institutionalizes gender 

through TV programs and advertisements.  Daniel Chandler writes: “Many narratives on TV 

are still implicitly designed to be interpreted from a masculine perspective. Viewers are 

frequently invited to identify with male characters and to objectify females. This has been 

called 'the male gaze'. This mode of viewing is called ‘unmarked’: it is an invisible and 

largely unquestioned bias- the masculine perspective is the ‘norm’. There are several aspects 

of advertisements linked with female body. The most prominent of them are pornographic, 

stereotypical, and violent presentation of women. 

HUMAITARIAN APPROACH OF MEDIA TOWARDS PROTECTING WOMENS 

The crime of Domestic Violence impacts our community as a whole in terms of women 

safety, livelihood, healthy household or effects on children. All in all there is this whole 

disturbance of family life whenever there is instance of Domestic Violence. For any family to 

be strong and balanced, mental peace and stability is needed. Domestic Violence shatters that 

peace.  

One of the most significant consequences of Domestic Violence on the victim is the denial / 

violation of her basic fundamental and human rights. Domestic violence leads to serious and 

long-term health consequences for women. In addition, the personal and social lives of the 

women are also affected, as indicated by findings, that survivors of Domestic Violence 

restrict their social contacts and are ashamed to mix with friends and relatives. Family life is 

also adversely affected by Domestic Violence, due to strained relations, lack of mutual trust, 

strain in conjugal relations and the negative impact on children.
169

 

Human Rights, though considered as an ambivalent concept, yet its importance can never be 

debated. If a woman is not assured of her basic human rights at her own home, then where 

will she go? The media is vested with this great power to set social trends by forming 

opinions, bringing change in these discriminatory norms of the societies. The media should 

address issues which require urgent attention like oppression of women, limiting their 

capabilities, poor access to knowledge, social and cultural barriers, to choice of options and 
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other such shackles to diminish Domestic Violence. The media should make an input in 

exposing human rights violations and their recourses, if not stopping them.  

However, the media while reporting cases of Domestic Violence should lay emphasis on the 

ethics and conduct of their display of content. Coverage that conveys a sense of hopelessness 

and helplessness implies that there is nothing which can be done to eradicate this social evil, 

when in fact and reality, it is true that women can definitely take steps to address Domestic 

Violence in their communities by learning about the warning signs, resources available, and 

how to address a situation when there is violence in the relationship. Many times, Domestic 

Violence is treated as a private matter and people just ignore it when happening in their 

surroundings. The media can lay emphasis on the fact that when women (who constitute 

nearly half the population) face Domestic Violence in some form or the other, which 

adversely affects their physical and mental well-being, thereby demeaning their human rights, 

how can it still remain a private matter? Domestic Violence is a critical national issue that 

affects us all. By recognizing Domestic Violence in criminal and civil law, the Indian state 

has made it clear that Domestic Violence is not a private matter to be dealt inside the family, 

but it is a criminal offence, warranting state intervention and even sanctions. The notion that 

it can be best addressed within the privacy of the home needs a thorough thinking. And in 

such process, media can emphasis crucially. 

India is home to a thriving democracy and recently has achieved stunning economic growth. 

Unfortunately, this has not prevented multiple serious human rights abuses especially in the 

form of Domestic Violence against women in many parts of the country. Any nation’s well 

being is determined by the nature or the treatment given to its woman. The media should 

realize this fact and work progressively in promoting and protecting the women rights in a 

manner that gives meaning to her potentiality and not symbolize her as the secondary gender. 

To curb the problem of Domestic Violence we cannot solely depend upon the authorities of 

the administration of the justice delivery system. Every member of the civil society should 

come forward and help create awareness about the same. Media, whether print or electronic is 

a very powerful tool since it reaches out to the entire community at large. Public knowledge 

of crime and justice is largely derived from the media. Now-a-days, media is not only a 

source of entertainment but also a source of information dealing with almost every matter of 

life. It is in this context that the media can help the maximum as it has evolve itself and has 
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become the creator of the thinking process of the society.  

CONCLUSION 

On the basis of above discussion, two views emerge regarding representation of women and 

media-first that women should not be projected in the stereotype roles and second, their 

bodies should not be used to sell all kind of products. It is true that after globalization and 

liberalization, the economy of media has converted women as a commodity to sell with each 

product, but how far women themselves are responsible for it. Isn’t it the choice of those 

women who are projecting their body to make money? No one can deny that they are not 

doing it out of compulsion; rather they are taking full advantage of expanding media market. 

They are encasing their stereotype images as well as ultramodern projection. A number of 

television serials are based on women –centric character and perhaps it is the power of 

sexuality of women that each product requires their endorsement. But what should be the 

limit of such freedom? Can it be at the cost of not so modern and not from a strong 

background young women and girl, who have to face the half literate or illiterate crowd 

everyday, which under the influence of globalised media see every such girl naked and tries 

to molest them to a minor or major extent this surely is not accepted. Media as a watchdog of 

justice is accountable to the people. It is important media should focus on program for 

elimination of violence against women. It can play an important role in protesting the 

indecent representation of women in the media. It is necessary to say that there is need to 

understand the fact that women are integral part of society and no nation can develop without 

the active participation of women in socio-economic-political structure. So before the 

indecent representation of women in media becomes an acceptable phenomenon and we 

become immune it is important to change attitude and boycott all forms of indecent 

representation of women, gender and her sexuality in media.  

To achieve this, the media should take into consideration the following points while reporting 

any form of Domestic Violence: 

i. The media should make deliberate attempts to not only project the problems of 

women facing Domestic Violence, but also show the stories of the women who have 

fought and defeated Domestic Violence with courage. 

ii. The media should acknowledge the fact that the victim in an abusive relationship is 

not responsible for the crime of Domestic Violence. Just because she is biologically 
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weak, it doesn’t mean that she should be treated at the whims and caprice of the male 

members of the society. 

iii. Domestic Violence is a very sensitive issue, and while reporting it, the media person 

dealing with the subject should be a skilled one. The victim should not be further 

victimized just to create sensation.  

iv. Media needs to take an extended, broader view of violence done against women. It 

has to be instrumental in conducting a social audit on factors responsible for 

increasing crimes, particularly for Domestic Violence which is under represented, 

including indifferent investigative procedures, miscarriage of justice, and growing 

social impunity of the perpetrators of crime. 

Women must not be portrayed in stereotyped images that emphasis passive, submissive 

qualities and encourage them to play a vital role in the family and society. Both men and 

women should be portrayed in ways that encourage mutual respect and a spirit of equality 

between the sexes. 
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EVOLUTION OF RAPE LAW IN INDIA  
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Abstract 

The word rape derived from Latin term rapio mean to seize. Thus rape literally means a 

forcible seizure. Rape is commonly known as ‘ravishment ‘or sexual intercourse with a 

women against her will or without her consent by force or by illegal means. By the very 

nature of the offence it is an obnoxious act of the highest nature. Besides being dehumanizing 

act, it is an unlawful intrusion on the right of privacy and sanctity of a female. It is a supreme 

blow to her supreme honor and offends her self-esteem and dignity. It degrades and 

humiliates the victim and where the victim is helpless innocent child or minor, it leaves 

behind a traumatic experience. A rapist not only causes physical injury but leaves a scar on 

the most cherished possession of women that is her dignity, honor and her chastity. The 

effects of rape can include both the initial physical trauma as well as deep psychological 

trauma. Though our nation has worked for protecting women by making various laws to 

prevent rape, which evolved after we attained independence and the law is still evolving till 

date.   However to some extent law relating to it fails to prevent it.    
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INTRODUCTION 

History has witnessed vast gender inequalities and development of society cannot be 

restricted to a particular section of society. When one talks about development and progress it 

brings within its sphere; well-being and security of society as a whole i.e. inclusive of both 

men and women.
170

     

Rape, the most heinous crime is still occurring in our society. Even after the Delhi gang Rape 

case so many protest took place; a new law has been passed but still the situation has not 

changed a bit. In every day we wake up with horrible news of rape.
171

 Women face double 

discrimination being member of specific caste, class or ethnic group apart from experiencing 

gendered vulnerabilities. Women have low status as compared to men in the Indian society. 

They have little control over the resources and important decisions related to their lives. 

Women have always been exploited by the patriarchal society. Even after more than 60 years 

of our independence Indian women wear a pathetic look. They face an atmosphere of 

debilitating violence. Women’s suppression is rooted in the very fabric of Indian society-in 

traditions, in religious doctrine and practices within the educational and legal systems and 

within families the Indian Constitution guarantees women equal right with men, but strong 

patriarchal traditions persist. Women’s lives are shaped by customs that are centuries old. In 

most of the Indian families a daughter is treated as a liability and she is conditioned to believe 

that she is inferior and subordinate to men. The insecurity outside the house, atrocities within 

the house are endurable, women continued to accept their inferiority, in the house and 

society. 

In recent years, there has been an alarming rise in atrocities against women in India, every 26 

minutes a woman is molested. Every 34 minutes a rape takes place. Every 42 minutes a 

sexual harassment incident occurs. One quarter of the rapes involve girls under the age of 16 

but the vast majority is never reported.
172

  So the questions arise why still now the survivor of 

the rape feels ashamed and prefers to be silent. This is one of the main reasons that most of 

the rape victim does not file an FIR. They think if society got to know about this her 

reputation will be ruined and rest of her life will be hell. That is the reasons why the crime 
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like rapes is still happening in our so-called modern society
173

. Although the penalty is 

severe, convictions are rare.       

RAPE: THE HEINOUS CRIME: AN ANALYSIS 

In every general sense rape means anything which is done by using force and without the 

consent. According to Oxford Dictionary ape means “to force someone to have sex with you 

when they do not want to by threatening them or using violence’’. Section 375 of Indian 

Penal Code defines the term rape. According to section 375 of Indian Penal Code, it can be 

said that a man has committed rape
174

 if he- 

(a) Penetrates his penis, to any extent, into the vagina, mouth, urethra or anus of a women 

or makes her to do so with her or any other person; or 

(b) Inserts, to any extent, any object or a part of the body, not being the penis, into the 

vagina, the urethra or anus of a women or makes her to do so with him or any other 

person; or  

(c)  Manipulates any part of the body of a women so as to cause penetration into the 

vagina, urethra, anus or any part of the body of such woman or makes her to do so 

with him or any other person; or 

(d) Applies his mouth to the vagina, anus urethra of a women or makes her to do so with 

him or any other person, 

 Under certain circumstances. These are following below 

1. Without the will of the concern women ( in the time of intercourse) 

2. Without the consent of concern women. 

3. If consent is there but it has been taken by threaten and fearing her. 

4. When the girl gives her consent but in that time her mental condition is not sound or 

at the time of intoxication. 

5. When the age of the girl is 16 years of age then with or without consent of the girl if 

any intercourse has been made there then it is considered to be rape. 

6. If the girls gives consent because she thinks that this man is her legal husband though 

the man is very much aware of the fact.
175
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According to the book “Men Who Raped: The psychology Of the Offender’’ by A. Nicholas 

Groth; there are three types of rape on the perspective of the criminal psychology. These are 

following below: 

1. Anger rapist  

2. Power rapist 

3. Sadist rapist 
176

 

Anger rapist  

The aim of this rapist is to humiliate, debase, and hurt their victim; they express their victim 

through physical violence and profane language. For these rapist, sex is a weapon to defile 

and degrade the victim, rape constitutes the ultimate expression of their, anger. This rapist 

considers rape the ultimate offense they can commit against the victim. 

Power rapist  

For this rapist, rape becomes a way to compensate for their issues of mastery, control, 

strength, authority and capability. The intent of the power rapist tends to have fantasies about 

rape and sexual conquests. They may believe that even though the victim initially resist them, 

that once they overpower their victim, the victim will eventually enjoy the rape. The rapist 

needs to believe that the victim enjoyed what was done to them, and they may even ask the 

victim to meet them for a date later. 

Sadistic rapist  

For this rapist, there is a sexual association with various concepts, so that the aggression and 

the infliction of pain is eroticized. For this rapist, sexual excitement is associated with the 

causing of suffering upon his/ her victim. The rapist finds the intentional maltreatment of his 

victim intensely gratifying and takes pleasure in the victim’s torment, aguish distress, 

helplessness and sufferings the offender finds the victim’s struggling an erotic experience.
177

 

In generally rape can be categorized into following categorized. Those are following below: 

1. Date rape 

2. Gang rape  
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3. Spousal rape  

4. Rape of children  

5. Statutory rape  

6.  Corrective rape 
178

 

 Date rape 

 Date rape is a form of acquaintance rape. Date rape specifically refers to a rape which there 

has been some sort of romantic or potentially sexual relationship between the two parties. 

Acquaintance rape also includes rapes in which the victim and perpetrators have been in a 

non-romantic, non sexual relationship, for example as co-worker or neighbors.  
179

 

Gang rape  

Gang rape occurs when a group of people participate in the rape of a single victim. Rape 

involving at least two or more violators
180

 

Spousal rape  

Recently when the bill to criminalize the marital rape was introduced in India, it was turned 

down by the Parliament. According to some of the Parliamentarians, marriage is a sacred 

institution and touching it will leads to breakdown of marriages. They are of the view that 

India should be proud of its culture because `the nation has low divorce rates’. Statements 

have been issued against criminalizing marital rape without acknowledging the fact that most 

marriages in India survive because women silently endure violence and abuse within such 

relationships. The culture of `silence’, `tolerance’, `adjustment’, `compromise’ among 

women is propagated to `save and respect the `honor’, the `pride’ and the `values’ of the 

Indian family overlooking the fact that incest, violence, suicides, murders are the price 

women pay.
181

  

Rape of children 

Crime is not an offence against an individual only but against the society as a whole. In the 

present social context, children are more vulnerable to crime and it’s mandatory that the State 

should protect the life and liberty of its citizen especially the marginalized and weaker 
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sections. But the proved ineffectiveness on the part of the State to curb the violence against 

children erodes the confidence in the rule of law. The neglect and indifference toward them 

during the investigation and subsequent prosecution help the offenders bypass penal 

provisions of law. The increasing rate of acquittal in offences against children shows that 

judicial responses towards child victims are not sympathetic. The provisions of the law 

relating to sexual assault against adult women, also apply to cases of child abuse. The legal 

definition of rape excludes several other forms of sexual assault and abuse that can injure the 

bodies and minds of children.
182

 

  

 Statutory rape 

Statutory rape is sexual activity in which one of the individual is below the age required to 

legally consent to the behavior in some common law jurisdictions. Although it usually refers 

to adults engaging in sex with minors under the age of consent it is a generic term, and very 

few jurisdictions use the actual term statutory rape in the language of statutes. Different 

jurisdictions use many different statutory terms, for the crime, such as sexual assault, rape of 

a child, corruption of a minor, unlawful sex with a minor, carnal knowledge of a minor, 

unlawful carnal knowledge, sexual battery or simply carnal knowledge. 

In statutory rape overt force or threat is usually not present. Statutory rape law presume 

coercion , because a minor or mentally handicapped adult is legally incapable of giving 

consent to the act. The term statutory rape generally refers to sex between an adult and a 

sexually mature minor past the age of puberty. Sexual relations with a prepubescent child, 

generally called child sexual abuse or molestation.
183

     

RAPE LAW IN INDIA: AN ANALYTICAL STUDY 

 The anti-rape law has been encoded in the Indian penal code. Section 375 of Indian Penal 

Code defines what constitute to rape. Section 376 of the Indian Penal Code on the other hand 

enumerates the punishment of rape. The explanation given in section 375 of the Indian Penal 

Code; it is stated that penetration” is enough to commit the “sexual intercourse” which is 

essential for the crime of rape. Full penetration is not required in case of rape; “if any part of 

the organ of male goes within the labium of the pudendum of the woman, no matter how little 

it amounts to rape”. “The one and only essential ingredients is to consider whether it is rape 
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or not is whether the male organ entered into the person of the woman”. According to the 

existing law it is not important that “hymen” should be “ruptured”. In the famous case R. vs. 

Furroll a six year old child was raped but she was not injured or hurt also her private part was 

not injured. But after that incident she was suffering from “gonorrhea” which the accused 

also suffered. In this case it was held that the accused is the guilty of committing rape. So to 

prove that a particular intercourse is raped or not absent of consent is essential. If there is 

consent then it is not a rape. But it is essential that consent must be free consent. Here the 

meaning of the term free consent is different from the Indian contract act, 1872. According to 

the criminal law in case of rape misrepresentation is not an essential ingredient.
184

 

Section 376-A of Indian Penal Code—Punishment for causing death or resulting in persistent 

vegetative state of victim- whoever, commits an offence punishable under sub-section (1) or 

sub- section (2) of 376 and in the course of such commission inflicts an injury which causes 

the death of the women or causes the women to be in a persistent vegetative state shall be 

punished with rigorous imprisonment for a term which shall not be less than twenty years but 

which may extend to imprisonment for life which shall mean imprisonment for remainder of 

that person’s natural life or death. 

Section 376- B of Indian Penal code provided that sexual intercourse by husband upon his 

wife during separation. Without her consent, shall be punished with imprisonment of either 

for a term which shall not be less than two years but which may extend to seven years and 

shall also be liable to fine. 

Section 376- C of Indian Penal Code, provided that sexual intercourse by a person in 

authority- whoever, being- in a position of authority or in a fiduciary relationship; or a public 

servant; or superintendent or manager of a jail, remand home or other place of custody or 

under any law for the time being in force, or a women’s or children’s institution; or on the 

management of a hospital or being staffs of a hospital. Such sexual intercourse not amounting 

to rape shall be punished with rigorous imprisonment of either description of a term which 

shall not be less than five years, but which may extend to ten years and shall also be liable to 

fine. 

Section 376-D of Indian Penal Code provided has provision regarding offence of gang rape, 

committed by one or more persons constituting a group or acting in furtherance of a common 
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intention each of those persons shall be deemed to have committed the offence of rape and 

shall be punished with rigorous imprisonment for a term which shall not be less than twenty 

years, but which may extend to life which shall mean imprisonment for the remainder, of that 

person’s natural life, and with fine provide that such fine shall be just and reasonable to meet 

the medical expenses and rehabilitation of the victim: 

Section 376- E enshrined the provision regarding punishment for repeat offender any of the  

sections 376 or 376A or section 376D will be punished under these section and shall be 

punished with imprisonment for life which shall mean imprisonment for the remainder of that 

person’s natural life, or with death. 

Section 377 provided a provision for unnatural offences- whoever voluntarily has carnal 

intercourse against the order of nature with any man, women or animal, shall be punished 

with imprisonment for life or with either description for a term which may extend to ten 

years, and shall also be liable to fine. 

In Fazal Rab Chodhary v. State of Bihar the accused was charged for committing unnatural 

offence upon a young boy. In view of fact that o force was used, the sentence of three years 

imprisonment was reduced to six months. It was held that in judging the depravity of the 

action for determining quantum of sentence all aspects of the matter having a bearing on the 

question of nature of offence must be considered.
185

 

DEVELOPMENT OF RAPE LAW IN INDIA 

1. The development of rape law in India and the social transformation. I would like to 

start this chapter with the famous case, i.e. Tukaram vs. State of Maharastra17 it is 

commonly known as The MATHURA RAPE CASE. This a worthy case to discuss in 

the social transformation perspective because this is the very first case which led to 

public outrage and as a result of the protest the reforms have been made in the 

existing law. In this case what happened was 16 years old girl who is belongs to tribal 

community named Mathura was raped in a Police station. After that the family 

members of Mathura, made a criminal complaint against those two police officers. 

But the Supreme Court of India reject this case and also said that why they reject the 

case. It said that the case got rejected because “Mathura’s body bore no outwards sign 

of rape”. This judgment leads to a huge movement by many women groups all over 
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the nation. After this huge protest four eminent law professors wrote an open 

complaint letter to the Chief Justice of India opposing this judgment. After this entire 

incident an amendment has been made in criminal  law in 1983.So after the Mathura 

Rape Case, the Criminal Law Amendment, 1983 has been made. The main features of 

the criminal law amendment, 1983 are: (a). For the first time custodial rape has been 

recognized. (b). Closed proceeding for the rape trials.(c). It is also banned the 

publication of victims identifications.
186

 

 2. 1979 report of the 84
th

 law commission of India   

In this report procedural protection like in- camera rape trial proceedings recommended by 

the 84
th

 law Commission report for the benefits of both the parties. 

3. 1980 amendment to the Indian Penal Code, 1860 

4. 1983 NCW draft Amendments to Sexual Assault
187

 

5 Famous cases Sakshi vs. Union of India18 is significant in this regards. A NGO called 

Sakshi filed a Public Interest Litigation for redefine the term rape. In this case the law 

commission of India was directed by the Supreme Court of India to respond to the specific 

issue raised in the petition. After the several meetings and consultation with Sakshi; law 

commission of India in 2000 published its 172 reports on the review of rape law. 

 AIR 1979 SC 185 

 AIR 2004 SC 3566 

The highlights of the 172 law commission report are following below: 

 

 

Contained in 375 of Indian penal code. 

In the year of 2002 an amendment of section 146 of the Indian Evidence Act has been made. 

It is also significant in this regards. According to this amendment, it does not allowed any 

types of cross examination of rape victims that directly or indirectly raised questions about 
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the moral character of the rape victim also any types of question which is about the previous 

sexual experience of the victims. After the Delhi gang rape case in December 2012 India has 

experienced the power of the general mass. All over the India people are start protesting 

against this incident. They are fight for justice, fight for a new law and most importantly all 

they want is to a safe and rape free society. Though changing the law is another thing and 

social transformation is totally different story. Literally the term transformation means 

inspiration, innovation and proper execution. Now here I will discuss why it is needed to 

amend the rape law. For this purpose it is important to know in 1990 the National 

Commission for Women Act has been passed by the parliament. After two years in 1992 the 

commission was established. From that point of time national commission for women are 

trying to suggest and recommend many essential things to make the rape law more effective 

and efficient. But Parliament never concentrates on this issue seriously. If we see the statistics 

we can see in last 10 years so many amendments has been done in the field of finance law. 

But the parliament always neglected the women related issue. Because there are hardly 10 

amendments are took place in women related issue from last 150 years.22 this statistic proved 

that Parliament is not serious and sensitive enough towards the women related issue. The 

reason behind it that probably our age old mentalities which force us to think that rape is 

women related issue. But rape never be a woman issue. It is the black spot in our society; it’s 

a national shame.
188

 

THE CRIMINAL LAW AMENDMENT ACT 2013 ANALYSIS  

 Prior to 2013, the Indian Penal Code (IPC) defined rape as sexual intercourse by a man with 

a woman without her consent. There were five other circumstances where sexual intercourse 

amounted to rape, including, for instance, when consent was obtained through deception or 

threat. Most cases fell within the first limb of the section – sexual intercourse without 

consent. “Sexual intercourse” was not defined in the IPC, which only stated that penetration 

was sufficient to constitute “sexual intercourse”. Through interpretation, courts understood 

“sexual intercourse” to mean penile vaginal penetration and further ruled (based on the 

wording of the section) that ejaculation is not required for intercourse to be rape. Through 

such interpretation, any other penetrative act, such as oral sex, digital penetration, or 

penetration by objects were excluded from the purview of the rape law. Hence, in the 

December 16 case, the insertion of an iron rod into the victim’s vagina did not amount to 
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rape, although penile penetration did. Should an act of penetration that is not penile vaginal 

be classified as rape? This was an important question before the Justice Verma committee. 

Prior to criminalizing an act, the policymaker has to answer the question: what is the harm 

that the act causes? The aim then is to remedy such harm through criminalization. In the 

context of rape, the question thus is: “What is the harm that rape causes?” Courts often 

viewed rape as an offence against the chastity, virginity and prospects of marriage of a 

woman. They stated that women feel a “deep sense of deathless shame” when raped and 

believe that they lose value as persons. Such reasoning reflected various stereotypes and 

myths about female sexuality, rape and rape survivors. The Verma committee deprecated 

such reasoning and suggested a new approach – one that is in tune with constitutional values. 

It noted that every woman was entitled to her bodily integrity and to sexual autonomy. Sexual 

autonomy implies that a woman has a choice to decide with whom to engage in a sexual act, 

when to engage in such act and the nature of the sexual act that she wants to engage in. Since 

rape violates such sexual autonomy and the bodily integrity of a woman, it should be 

criminalized. Consequently, the penetration of a woman’s vagina, urethra, anus or mouth by a 

penis and penetration of the vagina, urethra or anus by finger(s), object(s), body part(s), is 

considered “rape.” Acts of cunnilingus and fellatio are also covered within the definition. 

Focusing on the violation of bodily integrity and sexual autonomy was the rationale behind 

expansion of the definition of rape beyond penile vaginal penetration, the emphasis of which 

was solely on the procreative nature of the sexual act and the perceived “naturalness” of such 

an act. Questions still remain of whether rape should be confined to only penetrative acts. 

Penetrative acts such as groping are also a violation of a woman’s bodily integrity and sexual 

autonomy. Noting this, the Verma Committee had recommended that non penetrative acts be 

termed as “sexual assault” and provided lesser punishment than penetrative acts, which 

would be punished as rape. The legislature, however, did not accept the recommendation and 

retained the offence of “outraging the modesty of a woman,” which is the provision under 

which all non penetrative sexual acts continue to be prosecuted. 

Questioning the survivor 

Once sexual intercourse/penetration is established, the most important factor to be determined 

in a rape prosecution is whether the woman consented to such penetration or not. Courts had 

to decide on this issue based on the facts of the case before them. Since there are generally no 

witnesses in most cases of rape, the primary evidence is that of the victim. The Supreme 
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Court had in the 1950s ruled that a man can be convicted solely on the basis of the testimony 

of the victim, as long as her testimony is credible and believable. This was reiterated in the 

1990s and in many cases in the 2000s. However, in determining whether to believe the 

evidence of the victim, courts often relied on stereotypes and rape myths surrounding rape 

and rape victims. To assess the credibility of the victim, courts often relied on the “character” 

of the woman, assessing her past sexual behavior to determine whether she was a reliable 

witness. 

Until 2003, the Indian Evidence Act permitted the defense to cross examine the victim to 

show that she was of an “immoral character.” Medical evidence was also sought on this issue, 

leading to the intrusive “two finger test” being conducted on all rape complainants, on the 

ground that the “test” would indicate whether a woman had had intercourse earlier. Although 

the provision in the Evidence Act that permitted cross examination of a victim to establish 

her “immoral character” was repealed in 2003, other provisions remained which permitted 

past sexual history to be invoked in a rape trial. These were repealed in 2013, establishing the 

principle that a prior sexual relationship with the accused or any other man is not relevant in 

rape prosecutions. Courts also often focused on the behavior of the survivor prior to, during 

and after the incident. Victim blaming tactics were used by the defense and approved of by 

courts. An oft cited rape myth was that a woman will definitely resist an attack on her 

“chastity” and in the process will injure the man or incur injuries on her body. Consequently, 

courts often required evidence of physical resistance in order to believe the claim of non 

consent by the victim. Doctors in their medical examination noted these signs of injury and 

the lack of such injury was taken to imply consent. The Supreme Court since the 1990s 

repeatedly instructed courts 

not to seek resistance, noting that a woman may not resist for multiple reasons, including 

perceived danger to her life, fear etc. However, some courts (including the Supreme Court in 

a few cases) insisted on evidence of resistance, although the IPC or the Evidence Act did not 

require it. The Verma committee reasoned that it was necessary to define the term “consent” 

to provide clarity and guidance both to parties concerned and to courts. The committee 

suggested a definition of consent, which has now been incorporated in the IPC: A woman 

consents to a penetrative act only when she unequivocally communicates her willingness to 

participate in a specific sexual act. The communication need not necessarily be verbal. It may 

be through gestures, or any other form of nonverbal communication. Physical resistance is 
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not required to signify non consent. 

What changed in 2013 is that the police refusing/failing to register a FIR of rape was made an 

offence (Section 166A, IPC). This appears to have led the police to register as rape even 

cases that are not rape, thus further perpetuating the myth that the rape law is being misused 

by women. Prior to 2013, the IPC provided for a minimum sentence (seven years in non 

aggravated cases) and ten years in) and provided discretion to judges to reduce the sentence 

below the minimum by providing “adequate and special reasons.” Studies, including mine, 

indicated that courts often used irrelevant factors  to reduce the sentence below the minimum. 

Hence, the 2013 amendments removed this discretion that judges had to reduce sentence 

below the minimum. Further, following a deterrence framework, sentences were increased for 

certain aggravated forms of rape, including gang rape. If one were to believe in deterrence, 

the changed sentencing regime should have reduced sexual violence. However, there are 

enough studies indicating that deterrence does not work. The primary aim of the 2013 

amendments was to make much needed changes to the definition of rape and to improve 

women’s access to the legal system. The amendments to the Criminal Penal Code and the 

Evidence Act were aimed at ensuring that women are not re victimized when they approach 

the legal system after an act of rape against them. The amendments sought to remove 

irrelevant medical examinations and unnecessary questions that women were asked during 

cross examination, and to facilitate better investigation and trial in rape cases. . Higher 

reporting rates of one of the most underreported crimes are a proof of the law’s success. 

Ultimately, as the Verma committee noted, it is only when we begin to respect women’s 

choices will sexual violence reduce. That we continue to ask questions like “what if the 

woman consents and then changes her mind” or that we refuse to criminalize marital rape are 

indicators that we have a long way to go before we succeed in creating a less patriarchal and 

violence free society.
189
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CONCLUSION 

So from above study it can be said that without proper implication law is nothing. This is the 

reason police reforms is most needed to stop the violence against women. Not only that 

police reforms is necessary because in most of the cases when a rape victims goes to police 

station to file a FIR, they are often face many offensive questions by the police. So their 

mentality should be changed and proper training should be given to them on how to handle 

such types of sensitive situation. To address the issue of violence against women in a 

comprehensive manner, the journey has to begin from every household and from every 

person. It is essential to make home a safe place for women and children. Therefore, until the 

discussion around the issue of respect to women and their dignity within home is initiated the 

situation of women is not going to improve. 
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Abstract 

India has long progressed from the laws that it was left with. The Judiciary of India should 

now cease to depend on laws that were made in the past century. Laws of India still are in the 

ambit of misinterpretation. Section 84 of IPC states that Unsoundness of Mind can result in 

excuse from Culpable Homicide and Homicide. The lunacy Act and Mental Health Act of 

India hasn’t been updated since 1912 and 1987 respectively. 

Psychiatry has progressed a lot in last few years and still in nascent stage, but Crime and it’s 

devious ways find exponential ways to avoid the penalization.This paper attempts to bring 

forth a few distinct cases of Automatism, that is involuntary murder which is indeed a very 

rare occurrence world wide but nevertheless possible and is backed up by scientific studies. 

This paper hopes to hold up the issue and make people realize the importance of mind 

baffling true incidences which shall shed a light on as to why the IPC needs to be more clear 

while defining the laws and exceptional causes. 

A person might drive upto twenty plus miles to murder someone and yet be in a state of sleep. 

A beloved husband might strangle his wife haunted by withdrawal symptoms. IPC needs to 

update itself to clearly compartmentalize Legal and Medical Sanity. 

 

 

 

 

 

 

 



124 
 

Introduction: 

The medical jurisprudence of the automatistic crime was at par with the midtwenty century 

thinking.Proving the existence of parasomnia in a sleep laboratory is one matter, but 

attributing a violent act to that parasomnia on a particular occasion months or years later is 

another.Correlations are difficult to prove, and judges and juries are skeptical.
190

 

Automatism refers to unconscious, involuntary behavior and can be used as a defense against 

criminal responsibility. Automatism is said to have its roots in somnambulism, effects of 

physiological issues, effects of drugs, cerebral damage both internal and external, diabetic 

shock as well as epilepsy. The issue with Automatism is that, like with other cases of mental 

unsoundness, it mostly depends on the interpretation of the court and results in hospitalization 

of the victim and there by his release after an affirmation of successful treatment. 

Many Countries all over the world, look deeper into the matter or have less ambiguous laws 

whereas in India all we have is Sec 84 of IPC and basic definitions from the Mental Health 

Act,1987 and Lunacy Act,1912. This Paper strives to implore and make people aware of the 

need for more clear laws when it comes to deciding and passing verdict on a human regarding 

their Insanity. 

In the Court of English Law, there is a very distinct gap between Sane and Insane 

Automatism unlike in the Indian Court of law that ambiguously states about ‘Unsound mind’. 

Under this light as per Mc. Naughten’s principles Automatism is conceptualized as a ‘defect 

of reason’ which may or may not be arising from the ‘defect of mind’. If the ‘Defect of 

Reason’ arises from the ‘Defect of Mind’ it is stated as the Insane Automatism. Where as in 

India, there is only a basic explanation of unsound mind as per Sec 84 of Indian Penal Code. 

Automatism from the Medical Point of View 

Pacheo e Silva defined Automatism as ‘todopensamento, todoatoque tem 

lugaresponstaneamente, Independente de acao da vontade, podendomesmo, 

emalguscasos,escaper a esfera da conciencia’
191

 

[Thoughts or acts that happen spontaneously, independent of the will and which on occasions 

may even escape conscious registration]. In true Automatism the individual suffers from a 
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discontinuation of the history of psyche life, during which may perform simple or complex 

actions in a more or less uncoordinated fashion without having full awareness of what he is 

doing.
192

If the brain undergoes any kind of Trauma by physical damage like laceration, 

concussion especially by a violent movement of the brain inside the skull and defined as 

temporary paralysis of nervous functions leading to a state of dazed unconsciousness could 

cause automatic behavior. 

Controversy Regarding Automatism: 

The controversy regarding Automatism is based on three types of scenarios. Basic common 

scenario is of Dissociative Reaction of the Mind. This particular theory of Dissociative state 

of mind has been stated by Janet.
193

It basically focuses on independent functioning of a group 

of processes from the integrative overall activity. It can be linked to multiple personality 

disorder, neurosis, or even inferred in out of body experience as people suffering from 

cardiac arrest tend to report. It can also be easily induced due to specific mystical experiences 

like experiences during séances, possession by spirits, exorcism, voodoo etc. 

The second scenario relations to a psychological impulse produced by sudden shock and 

extreme stress in an matter of few seconds more commonly known as Emotional Shock, and 

is well synonymous with definition of Sudden Provocation as per Indian Penal Code. It can 

be best cited with an example of a case of R vs. K
194

. A very normal guy killed his wife after 

hearing the news that she was about to leave him. He post receipt of the news hugged his 

wife and begged to stay. When he returned to his senses, his wife had died due to suffocation. 

Such incidences though rare do occur. A child might see his sibling dying and not remember 

in a state of shock of the actions undertaken by the child himself to save the sibling. Later 

throughout their life they may be depressed due to the guilt that they just stood there 

watching, whereas it was not the case. 

The third defense of automatism is a very normal form dissociation which a handful amount 

of people experience. This automatism can be easily placed in between legal insanity and 

criminal liability. The prime example for such an automatism is Sleep Walking or 

Somnabulism.  
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As was stated in a famous case, a person named Mr.Parks drove 23 km from his home to his 

in-law’s house, whereupon he stabbed his mother in law to death and grievously injured his 

father in law.The complicated set of skills required for these actions, duration of spell all 

indicate towards a criminal personality. However the court decided to be in motion with the 

defense when it pleaded that sleepwalking was not the result of, part of, mental illness, 

therefore it is not a disease of the mind and there was not medical treatment for sleepwalking 

other than good health practices. 

In Parasomniacs, such issues happen due to inappropriate physiological event where the brain 

tries to exit the Slow Wave Sleep (SWS) and go straight to wake. In normal sleep, the brain 

transits from sleep either from stages 1 and 2 of Non Rapid Eye Movement (NREM) or Rapid 

Eye Movement Sleep (REM), but almost never from Slow wave sleep. As a result, the 

‘consciousness’ literally stops functioning and brain is hanged between sleep and awake 

state.
195

 

In the case of Kenneth Parks, his EEG showed that his brain tries to wake from SWS ten to 

twenty times a night. Whereas for normal humans it hardly amounts to two. Till date 

psychiatry is unsure as to why people do commit murders in their sleep state by automatism, 

but using Mr. Kenneth Parks as an example, it can be deduced that he had already planned to 

visit his in laws, but nevertheless was stressed from marital and financial troubles, and he had 

been sleep deprived because he couldn’t get any sleep on the night before.
196

 

Example, alcohol causes blackout of the mind but it is not known whether such changes are 

registered in the mind or not. Certain drugs like Date Rape Drugs and drugs which are called 

in the market as ‘Downers’ have such effect on  the mind by prohibition of sensory 

perception and allowing the motor skills to work in the body. Same thing could be said 

during the period of withdrawal which is caused by lack of Serotonins. In a certain case of R 

vs. Abel
197

 defense experts explained that an unusual automatic reaction had been caused by 

the drink of alcohol in combination with a withdrawal syndrome to paroxetine (an 

antidepressant) which Ms Abel was recovering from and it had only been a week since she 

had went clean on the drug. 
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Scientists were of the thought that motor activity relied on the cerebrum , and ‘lower brain 

structures’ only sustained “vegetative” activities like breathing.
198

Although recent discoveries 

have implied the fact that “Extremely complex emotional and motor behaviors can originate 

from [the brain stem and cerebellum] without involvement of ‘higher’ neural structures”.
199

 

Lesion studies also have concluded the fact that cell damage in specific areas in the brain 

stem and cerebellum are connected with cases of retention of muscle tone, i.e., suspension of 

muscle atonia,during REM sleep and with seemingly conscious wandering and violent 

movements.
200

 

Legal Debate:  For the acquittal of the guilty, the concept of Autosomatic behavior has been 

sought after quite often. As per the Indian Penal Code there is an exception to any Homicide. 

As per Sec 84 of the IPC : Nothing is an offence which is done by a person who,at the time of 

doing it, by reason of unsoundess of mind, is incapable of knowing the nature of the act, ir 

that he is doing what is either wrong or contrary to the law. The concept of automatism was 

brought forth in the court of law by the famous case of Mac Naughton in 1843. 

To understand the relation between the Automatism from medico legal point of view one 

needs to understand the judgement of the case. The following points were formulated by 

fifteen Judges in the House of the Lords which later came to be known as the Mc.Naughten 

Principles. 

Every man is presumed to be sane and to possesss a sufficient degree of reason to be 

responsible for his crimes until the contrart be proved to the satisfaction of the jury. 

To establish a defence on the ground of insanity, it must be clearly proved that, at the time of 

committing the act, the accused was laboring under such a defect of reason from disease of 

the mind, as not to know the nature and the quality of the act he was doing or if he did not 

know he was doing what was wrong. 

As to his knowledge of the wrongfulness of the act, the judges said “If the accused was 

conscious that the act was one which he ought not to do and if that act was at the same time 

contrarty to the law of the land, he is punishable.” 
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Where a person, under an insane delusion as to existing facts commits, an offence in 

consequence thereof criminality must depend on the nature of the delusion. If he labours 

under partial delusion only, and is not in other respects insane, he must be considered in the 

same situation as to responsibility as if the facts with respect to which the delusion exists 

were real. 

A medical witness who has not seen the accused before trial should be asked to give his 

opinion as to the state of the accused’s mind. 

Indian Case where the Principles of Mc. Naughten was addressed. 

DahyabhaiChaganbhaiThakkarvs State of Gujarat (AIR 1964 SC 1563) 

Brief Facts: The appellant was the husband of the woman known as Kalavati. They married 

in 1958.He did not like his wife. He was employed in Ahmedabad. Ten months before the 

incidence of the case, he wrote a letter to his father in law stating that he did not like 

Kalavati. 

After a few months passed Dahyabhai asked his father in law to allow Kalavati to return to 

her parental residence. Kalavati’s father replied in writing that he would personally escort his 

daughter back to home on or before the date of 9.4.1959. But due to some unknown 

circumstances he did not stand up to his promise. On the same time of the aforementioned 

date, Kalavati slept as per her usual routine. At around 3.00 am the neighbours woke up on 

hearing the shrieks and screams of Kalavati asking for help on account of her husband 

beating and stabbing her. By the time the neighbours could act upon it hastily, the accused 

Dahyabhai came out and the battery resulted in fatality of his wife Kalavati. In the course of 

Trial, the accused pleaded Insanity. 

The session’s judge disbelieved the existence of insanity and convicted him rigorous 

imprisonment under Sec302 of IPC. 

The plea was further rejected by the High Court as well as the Apex Court. 

Judgment of Supreme Court : 

The Apex Court summarized the principles of law in the following manner dealing with the 

burden of proof in the light of plea to insanity  
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The prosecution must prove beyond reasonable doubt that the accused had committed the 

offence with the requisite mensrea and the burden of proving always rests on the prosecution 

from the beginning to the end of the trial 

There is a presumption that can be easily rebutted that the accused was not insane, when he 

committed the crime, in the sense laid down by Sec84 of IPC, the accused may rebut it by 

placing before the court all the relevant evidence. However, the burden of proof lies upon the 

accused is no higher than that rests upon a party to civil proceedings. 

Even if the accused was not able to establish conclusively that he was insane at the time he 

committed the offence, the evidence placed before the Court by the accused or by prosecution 

may raise a reasonable doubt in the mind of the Court as regards one or more of the 

ingredients of the offence including mensrea of the accused and in that case the Court would 

be entitled to acquit the accused on the ground that the general burden of proof resting on the 

prosecution was not discharged. 

Cases like these, push towards to the fact that, that even though such occurrence are rare, still 

nevertheless it is possible that the complex human mind can easily victimize itself on its own. 

Famous International Cases: 

1.R V Bailey [1983] 1 WLR 760. 

The defendant was diabetic. He visited his ex-girlfriend’s new boyfriend and started to feel 

unwell physically. He had a mixture of sugar and flat water but didn’t eat anything. After 10 

minutes the defendant struck the victim on his head with a iron bar.  

The defendant was charged with Offences Against the Person Act, 1861. The trial judge 

directed the jury that the defence of automatism was not available to the defendant because 

his automatism was self-induced. On appeal the Court held that, even self-induced 

automatism could be relied upon as evidence that the defendant did not have the necessary 

mensrea for the offience. However the court held that self-induced automatism would not 

provide defense, where there was ample evidence that the defendant had been reckless in 

failing to eat after taking the insulin. The recklessness here would prove that the defendant 

was aware of the fact that his failure to eat might lead his actions being carried out more 

aggressively or be quite difficult to control. 
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But later it was proved that the defendant had taken an iron bar into the house of the victim 

and a medical evidence that such a state could not follow few minutes after taking sugar and 

water. Hence he was found guilty of homicide and sentenced appropriately. 

2.Brian Thomas  [ Swansea Crown Court,2010, England] 

Brian Thomas, 59, a father of two was charged with killing his wife. He reportedly strangled 

his wife in sleep.  

Brian had been sleepwalking since his childhood. His sleepwalking incidents were so severe 

that he once swam in a canal nearby at wee hours while asleep. Post marriage his condition 

worsened and he was prescribed antidepressants or downers. Those downers were potent 

enough to make him impotent. So every few months he would come off them so that he could 

enjoy his marital life with his beloved wife. His wife and himself were both well aware of the 

hallucinogenic effects of quitting the medicines. 

So the last time they went on a vacation to spend time, he was off his medicines. Later one 

night, the hallucinations kicked in and he supposedly fended off a man who was trying to get 

on top of his wife.  

Next morning he woke up beside his beloved wife’s death body. 

Verdict of Court and Jury: 

Brian was tested at Swansea prison for sleep disorders by Dr.Idzikowski, a veteran sleep 

specialist , who confirmed that Brian’s night terrors and sleepwalking are both parasomnias 

associated with deeper, dreamless NREM sleep. 

Paul Thomas QC, for the prosecution, explained the situation to the jury after a day-long 

adjournment in the proceedings. “We have a continuing duty to review the case and we took 

opportunity yesterday to take stock of the situation. It is clear from the evidence that no 

useful purpose would be served by Mr.Thomas being detained in a psychiatric hospital.” 

The Judge,Mr Justice Davis, told Mr.Thomas that , in eyes of the law ,he bore no 

responsibility for what he had done.He added that ,from understanding of his 
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character,through what had come out in court,he may go away with a sense of guilt of what 

happened.
201

 

Iwan Jenkins, Chief Crown Prosecutor for the case said “ For further treatment to be made a 

requirement, a special verdict of ‘not guilty by reason of insanity’ would be required. The law 

dictates that his is a verdict that cannot be determined by anyone other than a jury which is 

why the case had to go to the court.”
202

 

In terms of legality, there are always two main constituents of the Criminal Act. Means Rea 

and Actus Reus. 

Means Rea is latin for ‘Guilty Mind’. Thereby proving that the mind of the Accused was 

guilty and he did have the intention or motive to commit the action which resulted in Crime. 

Actus Reus is a latin for ‘Guilty Act’. It is the physical element of committing a crime. It can 

be committed by a threat of action or by an omission to act, which is a legal duty to act. 

Conclusion: 

The common law jurisdiction in India recognizes defense of Insanity against a charge of 

Crime as per Sec 84 of IPC. A special provision has also been envisaged in the Code of 

Criminal Procedure while dealing with a matter concerned with a person who is of unsound 

mind. In such case, onus is on the prosecution to fortify the fact that the accused is of sound 

mind.
203

 

As per the British Law, there is a difference between diminished responsibility and insanity. 

Diminished responsibility is a partial defense to murder the defendant is convicted of 

manslaughter if diminished responsibility is proven. A defense of Insanity is a total defense 

to murder and the defendant is acquitted.
204

 

Unsoundness of the mind as per medical terms is a disease which prohibits the full capacity 

of the cognitive faculty. It does exclude from its purview, the insanity caused due to 

emotional and volitional factors. It is only insanity of a particular manner that can make a 

man be excused from criminal liability. The legal concept of insanity widely differs from that 
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of medical concept.
205

 It is high time that Indian Judiciary incorporates and amends necessary 

laws that are left ambiguous to the interpretation. Various countries all over the world have 

quite distinct differentiations between Sane and Insane Automatism, but in India. There have 

been a wide variety of cases where it still leaves ample doubt on the Judiciary as to whether 

the claimed Automatism was a ‘Defect of Mind’ or ‘Defect of Reason’. Thus Indian Judiciary 

should update itself and amend laws to make them more clarified in order to refrain from 

misuse of such defenses which are extraordinarily rare yet not impossible. Psychology has 

long progressed enough that it can assist judiciary to envisage a proper view of the innate 

reasons for the better impartial delivery of Justice. 
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