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    EDITORIAL NOTE 

 

LEXKHOJ is delighted to launch its second volume of the criminal law journal. Lexkhoj 

International Journal of Criminal Law is the leading quality journal for all those involved in 

criminal law. Drawing all aspects of the law together in one regular publication, it allows 

quick and easy monitoring of all key developments. Our purpose is to provide a journal that 

offers a multi-disciplinary analysis of issues concerning Criminal Law. The journal strive to 

combine academic excellence with professional relevance and a practical focus by publishing 

wide varieties of research papers, insightful reviews, essays and articles by students, 

established scholars and professionals as well as by both domestic and international authors. 

“An act is not guilty unless the mental state with which it is done is also guilty”. The crime is 

the combination of both Actusreusand Mensrea, and is a single unity. We live in a modern 

society which is subject to major changes that stem from, for instance, internationalization 

and technological development. In many aspects these changes also represent societal 

challenges that demand a rethinking of legal solutions.Our increased connectivity through 

internet has created new opportunities for criminals. Now the crime is not limited to the 

traditional ways. 

We hope that you find Volume II Issue I valuable, that you will help inform others about the 

journal and will consider submitting your own work. The papers will be selected by our 

editors who would rely upon the vibrant skills and knowledge immersed in the paper. We 

welcome your comments so that we may improve the journal in future volumes. 

Needless to say, any papers that you wish to submit, either individually or collaboratively, 

are much appreciated and will make a substantial contribution to the early development and 

success of the journal. Best wishes and thank you in advance for your contribution to the 

Lexkhoj international journal of criminal law. 
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COMPENSATORY JURISPRUDENCE FOR THE VICTIMS OF VIOLENT CRIME 

– “RAPE  

* Asst. Prof Shagufta Anjum 

IFIM Law College,  

Bangalore 

 

ABSTRACT 

Article 14 of the Indian Constitution, 1950 proudly lays down ‘right to equality’, which 

emphasis that every Citizen of this Country shall be treated equally in the eyes of Law and 

equal protection shall be given to him/her. Apart from this general fundamental freedom 

guaranteed, the State also ensures special protection to certain weaker sections of society 

against any form of violence. All these legal provisions make us feel safer in our own 

territory and weaker sections enjoy the special privileges bestowed on them. This is an ideal 

picture of a Welfare State, where crime, criminals have no role to play. 

But in practicality, Crime plays an integral part of every society and criminals take the job of 

destroying the law and order of a welfare State. Every State in order to withstand crime, 

drafts numerous legislations, enactments, notifications, rules from time to time. All these 

criminal aspects are dealt under the concept of ‘Criminology’. 

Criminology is the scientific study of crime, including its causes, responses by law 

enforcement, and methods of prevention. It is a sub-group of sociology, which is the scientific 

study of social behaviour. When laws relating to Crime are framed many factors are taken 

into consideration such as crime causation, factors correlated therewith while its 

implementation, achievement through instrumentality of criminal law, nature of offence, 

characteristics of offenderEtc. The criminal laws in India mainly focus on the nature of 

offence, offender and punishment relying upon punitive theory of punishment.  

While dealing with offences relating to weaker sections, Indian Criminal Jurisprudence has 

neglected the restorative justice which can be made available to the victims of crime. To 

achieve the real fruit of criminal justice system, criminology has to be studied in relation to 

penology and victimology. The paramount duty of a State should not only be limited to punish 

the offender but to provide a sort of protection of victim’s rights by advocating 

‘compensatory relief to victim’.  
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Through this research paper, the researcher has put forth the most violent crime against 

humanity; in particular against female sex–‘Rape’ and the lacuna which Indian judicial 

system isfilling when dealing with such gruesome offence. This paper also lays down the 

concept of victimology which propagates ‘restorative justice’ to the victims of most heinous 

crimes and the suggestions to be implemented in achieving true justice in the right spirit. 

Keywords: Rape, Offence, offender, Laws, Indian penal Code, Criminal Procedure Code, 

Indian Evidence Act, the Supreme Court, compensatory relief, restorative justice, penology, 

victimology, victims of crime, United nations, Rapists, Case laws, Indian Constitution. 
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OBJECTIVE OF THIS STUDY: 

The objective of this research paper is: 

 Toeducate the readers to the concept of Victims, Victimology.  

 To enlighten the readers on the compensatory side of violent crimes such as RAPE 

 To ignite suitable measures, legislations on the neglected side of ‘victims’ of rape. 

HYPOTHESIS: 

IS COMPENSATION THE ONLY APPROPRIATE RELIEF AVALIABLE FOR 

VICTIMS OF RAPE? 

SCOPE OF THE STUDY: 

This research is a doctrinal research. The researcher here would like to know more about the 

crime and victimology aspect in this context. The researcher has tried to analyse the topic by 

studying various authors, experts, cases of The Indian Apex Court and articles, etc. The 

researcher has strictly followed the boundary and has studied only with reference to Indian 

authors, experts, cases, etc.  

METHODOLOGY:  

The modus operandi adopted is purely a doctrinal and analyticalapproach. Keeping this in 

view, the researcher has gone through different Indian legislations, Apex Court judgements, 

Articles, law books, Journals, Web references, E-journal, Law reports etc. 
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INTRODUCTION:  

Crime, Criminal and Criminology are common phrases which every nation has to deal in its 

day to day administration. A crime is held to be an offence which goes beyond the personal 

and into the public sphere, breaking prohibitory rules or laws, to legitimate punishments or 

sanctions are attached, and which requires the intervention of a public authority (the state or 

local body)
1
. It is the paramount duty of every nation to protect fundamental rights (Part III) 

and safeguard its citizens against infringement/crime by punishing the offender. Under the 

compensatory jurisprudence rule, punishment as part of rehabilitative and restorative theory 

may also include compensation given to the ‘victims of crime’ and abuse of power. Human 

rights philosophy gave birth to a concept called as ‘Compensatory jurisprudence’ which 

brought tremendous positive changes in the Criminal Justice System. This humanitarian 

revolution was uplifted by the Judiciary who felt a need to protect the life and personal 

liberty
2
 of people irrespective of any expressed legal provisions to protect them or not.  

Article 32 of the Indian Constitution though confers power on the Supreme Court to take 

strict penal actions against the States for violating fundamental rights enshrined under Part 

III, the same power comes with a discretion (no strict provision of remedy for compensation) 

in awarding compensation in case of such infringement. However the Apex Court deriving its 

power under Article 32(1) has played a major pro-active role in providing remedial assistance 

which may also include compensation in appropriate cases. 

CONCEPT OF CRIME AND VICTIMS: 

Every Crime has two major components i.e., criminal and the victim. Crime involves many 

elements which are necessary to be proved against the criminal for claiming any relief before 

the Court of law. Crime can be universally categorised as civil or criminal. Criminal offences 

attract a very stringent punishment as it a crime committed against the State. The efficiency 

of a State is measured by the manner in which crime is prevented, handled and justice 

administered. India has witnessed more number of crimes being committed in last few years 

and the violent crimes against women/ child is increasing at an alarming speed compared to 

any other Country. The reason behind this is lack of effective machineries in preventing, 

protecting and adjudicating such heinous offences. The ultimate violent crime which shocks 

the humanity is RAPE, be it on a woman (married/unmarried), girl child. 

                                                           
1
.http//www:nptel.ac.in/courses/109103022/28, visited on 22/06/2016. 

2
. Article 21 of the Indian Constitution states ‘No person shall be deprived of life and personal liberty, except 

according to the procedure established by Law’. 
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The victims are often only cursed, ignored, isolated, harassed, and humiliated by the Society 

for being chosen as the victim of such cruel crime but are not provided with help, assistance, 

and guidance. Such is the sad status of innocent, unwarranted victims of violent crime known 

as RAPE.  

HISTORY AND DEVELOPMENT / EVOLUTION OF VICTIMOLOGY IN INDIA: 

General Assembly of the United Nations at its 96
th

 Plenary on November 29, 1985 adopted 

the ‘Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power’. 

This Declaration became the Magna Carta for Victims of Crime as it set forth norms and 

minimum standards in International Law for the protection of Victims of Crime. This 

Declaration recognised 4 major components of the rights of Victims of Crime: 

1. Access to justice and fair treatment 

2. Restitution 

3. Compensation 

4. Assistance. 

India derived its Criminal Justice System from the British Model.Penal Jurisprudence in India 

rests on the concepts of prevention of crime by way of punitive actions (fine or imprisonment 

or both), treatment, and rehabilitation of Criminals. Little is seen from the perspective of 

Victims who are by default most aggrieved party to such crimes. 

The concept of Victimology in India was born out of the pro-active role played by the 

Hon’ble Supreme Court in restoring affirmative actions to protect the rights of Victims of 

Crime and abuse of power. Apart from this, National Human Rights commission and Law 

Commissions have strongly voiced for victim’s rights or on victim’s Law. 

Studies on crime victims by researchers started in India only during the late 1970s. Early 

studies were on victims of dacoit gangs (i.e. gangs of armed robbers) in the Chambal valley 

(Singh, 1978); victims of homicide (Rajan & Krishna, 1981); and victims of motor vehicles 

accidents (Khan & Krishna, 1981). Singh and Jatar (1980) studied whether compensation 

paid to victims of dacoits in Chambal Valley was satisfactory or not. Since the 1980s, many 

scholars have conducted studies in Victimology, which have been published3. 

                                                           
3
. Article on “Victims, Victimization and Victimology” by Akash Shah on October 17, 2012 under Criminal law 

category available at www.legalservicesindia.com 
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Major development started in the year 1984 when Mr. Kumaravelu Chockalingam for the 

first time in India organised a 3 day Seminar on ‘Victimology’. As the HOD of Department 

of Criminology, he motived students pursing PhD to do research in the field of Victimology. 

Besides that he has also presented series of research papers on Victimology. 

In the year 1992, Mr. Chockalingam established the first forum at the Madras University to 

discuss the problems faced by the victims of crime called as ‘Indian Society of Victimology’ 

(ISV). ISV organised Workshop to draft a Victim Assistance Bill. This Bill was also 

approved by the UN Commission on the Prevention and Criminal Justice, Vienna.  

ISV also initiated the setting up of ‘Victim Assistance Fund’ for the benefit of crime victims 

within the State of Tamil Nadu
4
. Even the Malimath Committee report (2003)

5
 is a major step 

towards initiating effective reforms in the Criminal justice System in India. 

IMPACT OF CRIME ON RAPE VICTIMS: 

Rape is a stigmatic crime wherein the victim is once raped by the rapist but after that 

incident, the victim is been constantly raped by the society where she lives in. Society starts 

looking her from suspicious angel, questions on her moral character, her link with the rapist, 

was it consensual or forcible rape pop up in the minds of the people be it family/ close 

relatives/ friends/neighbours., etc. 

The impact or rather the side effects of this violent crime has forced the victim to commit 

suicide or become mentally ill and has also out casted many victim families from the 

society.The fundamental protection what a rapist enjoys, unfortunately victim does not have 

in a country like India where we boost ourselves of being a humane country. 

Psychological, physical, emotional, economic, social, post-traumatic stress disorders (PTSD) 

are some of the common impact of rape on a victim
6
. 

 

 

 

                                                           
4
. www.unafei.or.jp/enlish/pdf/RS_No 81/No 81_11 VE_Chockalingam.Pdf visited on 22/06/2016. 

5
.www.mha.nic.in/hindi/sites/upload_files/mhahindi/.../criminal_justice_system.pdf 

6. https://www.rainn.org/effects-sexual-violence, visited on 29/06/16 

 

 

http://www.unafei.or.jp/enlish/pdf/RS_No%2081/No%2081_11%20VE_Chockalingam.Pdf
http://www.mha.nic.in/hindi/sites/upload_files/mhahindi/.../criminal_justice_system.pdf


10 
 

EXTENT OF CRIME: 

CRIME AGAINST WOMEN STATISTICS IN INDIA: 

 

Figure 1: press release by Indian Express newspaper on Jan 5th, 2016 showing crime 

against women statistics from 2012 to 2015. 

From the above figure, one can analyse that, violence on/ against women are increasing year 

by year sending a message that if the same is not controlled/prevented in the near future, the 

identity of women in the coming years will be very frightening.  

MEASURES FOR RAPE VICTIMS IN THE INDIAN CRIMINAL JUDICIAL 

SYSTEM WITH REFERENCE TO THE FOLLOWING LAWS: 

Law supports the weaker section and the Legislature lays down provisions to protect this 

vulnerable group of the society. 

o CONSTUTUION OF INDIA
7
-  

The mother of all Laws and the Magna Carta of Indian legal system contains 

numerous provisions which protect the sanctity of women/ child. 

Fundamental rights (Part III), DPSP (Part IV – Article 46) directing the State to 

protect, prevent and punish any harm caused to women/child. 

Special provisions under various Indian laws are also laid down wherein; the State has 

to take special care/ extra care when dealing with matters relating to women/ child.  

 

 

                                                           
7
.http://www.advocatekhoj.com/library/bareacts/constitutionofindia/index.php?Title=Constitution%20of%20Ind

ia 
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o INDIAN PENAL CODE
8
- 

The word ‘rape’ is legally defined u/s 375 of Indian Penal Code, 1860. It not only 

defines the offence of rape but also prescribes its punishment. Whenever a man 

penetrates or does sexual intercourse with a woman without her consent or will 

amounts to rape.  

In 1983, amendment was made and S. 376(2) i.e. Custodial rape, S. 376(A) i.e. 

marital rape & S. 376(B to D) i.e. Sexual Intercourse not amounting to rape were 

added. 

U/s 228A of Indian Penal Code, No person can disclose the name of the rape victim 

and if anybody discloses the name, he shall be punished with either description for a 

term which may extend to two years and shall also be liable for fine. 

 

o CRIMINAL PROCEDURE CODE
9
- 

U/s 53(1) of Code of Criminal Procedure, When a person is arrested on a charge of 

committing an offence of such a nature and alleged to have been committed under 

such circumstances that there are reasonable grounds for believing that an 

examination of his person will afford evidence as to the commission of an offence, it 

shall be lawful for a registered medical practitioner, acting at the request of a police 

officer not below the rank of sub-inspector, and for any person acting in good faith in 

his aid and under his direction, to make such an examination of the person arrested as 

is reasonably necessary in order to ascertain the facts which may afford such 

evidence, and to use such force as is reasonably necessary for that purpose. 

U/s 164A of Code of Criminal Procedure, provisions for medical examination of rape 

victim are given. U/s 327(2) of Code of Criminal Procedure, there should be in 

camera trial for all rape victims. 

o THE INDIAN EVIDENCE ACT
10

- 

U/s 114-A of Indian Evidence Act, presumption can be made as to the absence of 

consent in certain prosecutions for rape. 

                                                           
8
. 

http://www.advocatekhoj.com/library/bareacts/indianpenalcode/index.php?Title=Indian%20Penal%20Code,%2

01860 
9
.http://www.advocatekhoj.com/library/bareacts/codeofcriminalprocedure/index.php?Title=Code%20of%20Cri

minal 
10

. http://www.advocatekhoj.com/library/bareacts/indianevidence/index.php?Title=Indian%20Evidence%20Act 
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CURRENT SITUATION OF VICTIMS OF RAPE CRIME: 

o NATIONAL PERSPECTIVE 

In India many laws have been enacted and many committees set up to 

review/revive/amend/repeal provisions relating to rape laws. Lots have been debated 

on this heinous crime but less has been implemented practically until recently 

Nirbhaya’s brutal gang rape case
11

 was witnessed by this Nation.  

During Nirbhaya’s case trial, many complex questions came into limelight which 

could not be well answered by the given Statutes on Criminal law. There were many 

lacunas which were to be fulfilled in order to make those Criminal law Statutes 

applicable to the current situations/ crimes happening in the society.  

In order to overcome such difficult situation, the Central Government incorporated 

Justice Verma committee
12

to give suitable suggestions to amend Criminal Laws 

dealing with offences relating to sexual assault, rape. Based on the recommendations 

laid down by the Committee, the Criminal Law (Amendment) Ordinance, 2013
13

 

brought changes to the 3 Criminal Major Acts - Indian Penal Code 1860, Indian 

Evidence Act 1872, Criminal procedure Code 1973 respectively. 

Section 376 IPC - enhances the punishment of rape from minimum of 10 years of 

imprisonment for police officers or staff of jail, the remand homes or other places of 

custody established by law.  

The Act further inserts a new Section 114-A IEA, by raising a presumption as to 

absence of consent in cases of custodial rape, rape on pregnant women and gang rape 

at least partially. 

In order to bring juveniles under the ambit of Criminal Acts, Juvenile Justice Bill
14

 

was passed which captured a juvenile of 16 yrs as ‘adult’ in the Court of law. 

 

In the midst of all these Legislative enactments, some of the States made special 

announcements/ initiatives to ensure safety of women such as:- 

                                                           
11

.State v/s ram Singh and Ors (popularly known as Nirbhaya’s case) SCC 2013 
12

. Judicial committee headed by J.S Verma, former Chief Justice of India was appointed by the CG on 

22
nd

December, 2012. 
13

. On 3
rd

 February 2013 President Pranab Mukherjee promulgated the Ordinance. 
14

.On 22
nd

 December, 2015 Rajya Sabha passed the Juvenile Justice Bill.  
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 The Government of Karnataka announced the launch of a 24/7 dedicated helpline 

(1091) to be operated by the state police to register sexual abuse complaints from 

women. 

It also is checking the possibility of setting up fast-track courts to dispose of pending 

cases pertaining to crimes against women. 

 The Government of Tamil Nadu also announced a 13-point action plan to ensure 

safety of women in Tamil Nadu and said that incidents of sexual assault would be 

treated as a grave crime, and probes would be entrusted to top police officials.  

The chief minister also said that daily hearings would be conducted in all sexual abuse 

cases in the state for speedy trials at specially constituted fast-track courts, and 

women prosecutors would be appointed as government Counsels. 

 The Jammu and Kashmir government also announced plans to change the state's laws 

against sexual offences and gender crimes.  

 The Government of Himachal Pradesh decided to set up state and district-level 

committees to review progress of all cases of crimes against women.  

 

o INTERNATIONAL PERSPECTIVE: 

At the international level the United Nations has constantly drafted various 

legislations dealing with vulnerable ones (Women/ child/ aged persons). The United 

Nations Declaration of basic principles of Justice for Victims of Crime and Abuse of 

Power, 1985 and the International Covenant on Economic, Social and Cultural Rights, 

1966 provide that the ‘Victims of Rape’ are entitled to legal resource that doesn’t re-

traumatize them or violate their physical or mental integrity and dignity
15

.The 

Convention on the Elimination of all forms of Discrimination against Women 

(CEDAW)
16

is an International treaty adopted by the General Assembly, United 

Nations in order to safeguard the weaker sections.  

Apart from the above, a number of Human rights Convention have been adopted at 

the International Level in order to uphold the life, liberty, privacy and dignity of the 

human beings. Following are few examples of such conventions;- 

 Article 8 of the Universal Declaration on Human Rights, 1948 recognizes the 

right to appropriate compensation. 

                                                           
15

. Text Book on ‘Criminology and Penology with Victimology’ by Dr. N. V. Paranjape, 16
th

 edition, 2014, 

Central Law Publications. 
16

.https://en.wikipedia.org/.../convention_on_the_elimination_of_all_forms_of_discrimantion. 
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 Article 13 of the European Convention on Human Rights, 1950 provides the 

right for an effective remedy before national authorities for violations of 

human rights contained therein. 

 Article 9 (5) of the international Covenant on Civil and Political Rights, 1966: 

‘Anyone who has been the victim of unlawful arrest or detention shall have an 

enforceable right to compensation.’ 

 Article 5, Para 5 of the American Convention on Human Rights, 1969: Right 

to Compensation which is enforceable by victims of arrest or detention. 

 Article 10 of the American Convention on Human Rights, 1969: Right to 

Compensation for miscarriage of justice. 

 Article 3 of the Protocol No. 7 to the European Convention for the Protection 

of Human Rights and Fundamental Freedoms, 1984: Right to Compensation 

for wrongful conviction. 

RELIEF TO THE VICTIMS OF RAPE CRIME: 

o ROLE OF LAWYERS: 

Lawyers are the Protectors of justice and the only medium through which injustice can be 

brought to light and be punished. Lawyers indeed play a very crucial role in securing true 

justice to the victims. Some lawyers have rendered their valuable service, time and money 

in providing compensatory relief to the victims of crime especially rape victims. 

1. A practicing Advocate of the Calcutta High Court filed a petition under Article.226 of 

the Constitution of India against the various railway authorities of the eastern railway 

claiming compensation for the victim (Smt. Hanufa Khatoon) – a Bangladesh 

national- who was raped at the Howrah Station, by the railway security men. The 

High Court awarded Rs.10 lacs as compensation, which was also upholded by the 

Hon’ble Supreme Court
17

. 

 

 

 

 

 

                                                           
17

. Chairman, Railway Board v/s Chandrima Das 92002)2 SCC 465 
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ROLE OF JUDICIARY:  

SUPREME COURT RULINGS ON COMEPENSATION TO RAPE VICTIMS OF CRIME: 

 LANDMARK JUDGEMENTS: 

Drawing the insight from the Conventions at the International level, the Hon’ble Supreme 

Court of India has taken maiden steps in providing relief to the victims of rape crime. 

1. Narayanamma (Kum) v/s State of Karnataka
18

  and Lillu alias Rajesh & another 

v/s State of Haryana (2013)
19

-  

The Hon’ble Supreme Court upholding Article 21
20

of rape victims has constantly held that 

the two finger test for determination of virginity of the victim of rape woman violates her 

right to privacy, physical and mental integrity and dignity. Even if the report is affirmative, it 

cannot ipso facto give rise to the presumption of consent. Therefore, in the rape cases, the 

two finger test requires a serious consideration by the court as there is demand for sound 

standard of condonation and interpreting forensic examination of rape survivors (overruling 

its own judgement in Mathura rape case
21

 post Criminal law Amendment Act, 1983 making a 

statutory provision in the face of Section.114 (A) of the Evidence Act). 

2. State of Punjab vs. Gurmit Singh
22

 

The Hon’ble Supreme Court advised the lower judiciary, that even if the victim girl is shown 

to be habituated to sex, the Court should not describe her to be of loose character. 

3. State of Maharashtra Vs. Madhukar N. Mardikar
23

 

The Supreme Court held that “the unchastely of a woman does not make her open to any and 

every person to violate her person as and when he wishes. She is entitled to protect her person 

if there is an attempt to violate her person against her wish. She is equally entitled to the 

protection of law. Therefore merely because she is of easy virtue, her evidence cannot be 

thrown overboard.” 

 

 

                                                           
18

. (1994) 5 SCC 728 
19

. AIR 2013 SC 1784 (para 7) 
20

.Article 21 of the Indian Constitution, 1950 speaks about ‘right to life and personal liberty’. 
21

. 1979 AIR 185 or 1979 SCR (1) 810. 
22

.1996 AIR 1393 or 1996 SCC (2) 384. 
23

.AIR 1991 SC 2017 or (1991)1 SCC 57. 
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4. DK Basu v/s State of West Bengal (1997)
24

 

The Supreme Court gave a direction to all the lower courts to deal rape cases with a sense of 

seriousness. It further directed that the lower courts should examine broader probabilities of 

case and not get misled by minor discrepancies in witness statements. 

 LATEST RULINGS: 

1. Delhi Domestic Working Women v. Union of India
25

,  

The Apex Court laid down the following broad guidelines: 

• The complainants of sexual assault cases should be provided with legal representation i.e. 

they should be provided an advocate who could help her properly. 

• Legal assistance will have to be provided at the police station since victim of sexual assault 

might very well be in a distressed state upon arrival at the police station and guidance of a 

lawyer at that stage is very necessary. 

• The police should be under duty to inform the victim of her right to representation before 

any questions were asked of her and that the police report should state that the victim was so 

informed. 

• A list of advocates who deal in these cases should be kept at the police station for victims 

who did not have a particular lawyer in mind or whose own lawyer was unavailable. 

• In all rape trials anonymity of victim must be maintained, as far as necessary. 

• A “Criminal Injuries Compensation Board” should be established. 

• Interim compensation should be given to rape victim even if the case is still going on in the 

court. 

• Medical help should be provided and woman should be allowed to abort the child if she 

becomes pregnant due to the incidence. 

• Compensation should be provided to rape victim to rehabilitate herself. 

 

 

 

                                                           
24

. (1997)1 SCC p.4 
25

.1995 SCC (1) or JT 1994 (7) 183. 
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2. B. Gautam v. Shubra Chakraborthy
26

 (1996) ,  

The Apex Court held that Rs. 1000 per month should be given to rape victim as an interim 

compensation. 

3. In Chairman, Railway Board vs. Chandrima Das
27

, 

The Apex Court uplifted the spirit of Article 21 to a foreigner and held that “Where public 

functionaries are involved and the matter relates to the violation of fundamental rights or the 

enforcement of public duties, the remedy would be avoidable under public law. It was more 

so, when it was not a mere violation of any ordinary right, but the violation of fundamental 

rights was involved- as the petitioner (a Bangladeshi tourist) was a victim of rape, which a 

violation of fundamental right of every person guaranteed under Article.21 of the 

Constitution.” The Apex Court upholded the Order passed by the Calcutta High Court 

directing Rs. 10 Lakhs compensation to the victim. 

The Supreme Court also held that the relief can be granted to the victim for two reasons- 

firstly, on the ground of domestic jurisprudence based on the Constitutional provisions; and 

secondly, on the ground of Human Rights Jurisprudence based on the Universal Declaration 

of Human Rights, 1948 which has international recognition as the ‘Moral Code of Conduct’- 

adopted by the General Assembly of the United Nation. 

o ROLE OF COMPENSATORY JURISPRUDENCE: 

‘Restorative Justice reflects a crimino-victim balanced justice system where equal justice to 

offenders and victims is ensured’
28

. This concept of justice was practiced in pre-British era by 

the kings who used to apply principles of restorative justice in dealing with crime and 

punishment. Even the father of our nation, MK Gandhi advocated restorative justice in his 

Gandhian philosophy and relied on the qualities of fairness and equality in administration of 

justice.  

CRITIERIAS APPLIED IN AWARDING COMPENSATION TO RAPE VICTIMS: 

Restorative justice has 4 layers as follows,  

1. Repair 

2. Restore 

                                                           
26

.AIR 1996 SC 922 
27

.(2002)2 SCC 465 
28

Latha, S. & Thilagaraj, R. Asian Criminology (2013) 8: 309. doi. 10.1007/S11417-013-9164-4 
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3. Reconcile 

4. Reintegrate. 

These 4 are applied to patch up the sored relationship/s between the offender/s, the 

victim/s and their families. 

In a case of Sarwan Singh v/s state of Punjab
29

, the Supreme Court held that, the amount 

of fine should be determined on the basis of various factors including the nature of crime, 

number of injuries inflicted, and paying capacity of the offender. 

In State of Gujrat v/s Honourable HC of Gujrat
30

, the honourable Apex Court directed all 

the State Governments to frame laws for paying compensation to the victims of Crime 

from their earnings what they have earned during their sentence period. The Court further 

said that such compensatory money shall be paid either directly to the victim, to her 

family, through a common fund or through any other possible mode. 

Keeping in view of these observations, the Central Government enacted ‘Victims Welfare 

Scheme’ by amending the Criminal Procedure Code, 1973
31

 and gave the power to the 

respective States to frame rules regarding victim compensation in case of injury to the victim. 

Deriving the power given under Section 357-A, the state governments have allocated in the 

budget, money for the victim’s compensation.  

Victim’s compensation schemes
32

-  

Sl.

no 

Particulars of loss or injury 

due to the crime – ‘Rape’ 

Maximum limit of quantum of compensation 

Karnataka         Delhi             Gujarat         West Bengal 

1. Loss of life (40 yrs o below) 

                  (40 yrs to 60 yrs) 

                  (above 60 yrs) 

3 lakhs 

2 lakhs 

1 lakh 

3 L – 5 L 

- 

- 

1.5 L – 1 L 

- 

- 

2 L 

- 

- 

2. Rape of minor 3 L 2L-3L (minor 

or major) 

1L (minor 

or major) 

30,000/- 

3. Rape of major 1.5 L - - 20,000/- 

 

                                                           
29

. (1978)4 SCC 111: 1978 SCC (Cri.) 549 
30

. Supreme Court cases in the State of Gujrat v/s HC of Gujrat for right to Victims (2008). 
31

. Inserted section 357-A by amendment in the year 2008 
32

. www.ksla.kar.nic.in ; www.delhi.gov.in ; www.gujarat.gov.in ; www.wbja.nic.in 

http://www.ksla.kar.nic.in/
http://www.delhi.gov.in/
http://www.gujarat.gov.in/
http://www.wbja.nic.in/
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CRITICAL ANALYSIS OF EXISTING VICTIM LAWS: 

Rape in India is categorised as violent and most heinous form of sexual offences under Indian 

penal Code, 1860.After carefully examining the laws under Indian Criminal Justice System 

on such type of offences, the researchers put forth following observations; 

1. Firstly, the laws dealing with such heinous crimes against female category are 

inadequate, uncertain and full of tiresome procedures. 

2. Indian laws fail to address the basic fundamental needs of the Victim in such brutality 

type of sexual offences. Often the victims are harassed by the authorities (police 

officers), media in the road to seek justice. 

3. Victims of sexual crime are not treated with Dignity; the fundamental right enshrined 

in the Indian Constitution under Article 21 is not made available to them by the 

government agencies. 

4. The victims often face intimidation at the hands of accused or other vested interest 

people during pendency of trial. Lacks of effective machinery to punish such intruders 

are positive signals for such type of harassments. 

5. The government agencies that are in charge of maintaining Law and order in the 

society mostly are males which makes the female victims task of reporting her sexual 

ordeal very difficult to narrate. Most Police Stations do not have Woman cell to deal 

with such type of cases.  

6. Victims of sexual and violent offences like Rape are deprived of certain rights which 

are enjoyed by the accused persons such as sustaining protection from intimidation, 

readily access to justice mechanisms, right to legal-aid and right to rehabilitation. 

7. The matter is still worse for child rape victims.  They face the continuous trauma of 

public hearings asour Criminal laws lack provisions for ‘in-camera’ proceedings with 

regard to such matters. 

8. The government women shelter homes or Nari Niketans in the pretext of providing 

safe shelter to victims of rape are adding additional perils and suffering to the already 

traumatised souls. 

9. Lack of public support backed up by legal support to such victims are forcing the 

victims of rape crime to either commit suicide or live undercover life in isolation.  

10. Lack of proper rehabilitation centres, counselling centres, employment centres to 

victims of stigmatic crime are compelling those victims to resort to jobs like 

Prostitution, flesh trade, human trafficking.  
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11. The para meters laid down time and again, by the Hon’ble Apex Court has not been 

taken into consideration by the governments.  

12. Though India is a signatory to the Declaration of Basic Principles of Justice for 

Victims of Crime and Abuse of power adopted by the United Nations, it has not 

inculcated the standards and norms set forth in its domestic laws. 

13. The Correction agencies and Law Enforcement agencies of the Government lack 

awareness to the recent changes at the National and International level with regard to 

the Violent Crimes on Women. 

14. The Adjudicating agencies at the lower levels are not following Mischief Rule while 

interpreting penal laws with regard to the offences of rape. Accused are being 

acquitted on the ground of ‘Benefit of Doubt’, giving rise to less number of 

conviction ratio in rape matters. 

15. Compensatory provisions under Section 357(3) of Cr.P.C 1973 are not been 

effectively utilized by the lower courts in spite of the rulings of the Hon’ble Supreme 

Court in Hari Kisan’s case
33

. 

16. Even the Central Government has violated Article 38(1) of the Indian Constitution by 

not establishing Criminal Injuries Compensation Board as directed by the Hon’ble 

Supreme Court
34

. 

17. National Human Rights Commission (NHRC), the ultimate human rights protector in 

India also fails in providing legal shelter to such victims of violent crime. 

18. It is very disheartening to read the compensation amount provided to rape victims 

under Victims Compensation schemes of major States. 

19. Most important insert ‘restorative justice’ in the Indian Penal System as one of the 

modes of giving relief to the victims. 

RECOMMENDATIONS/ SUGGESTIONS: 

1. The Indian government should make ‘Prevention is better than cure’ approach and 

try to prevent such heinous crimes from happening by securing safety of Women/ 

female children as its prime agenda. 

2. More number of fast track courts should be set up so as to dispose of rape cases in a 

speedy manner and thereby save the victim from being harassed for a long time. 

                                                           
33

. Hari Krishnan& State of Haryana V/s Sikhbir Singh,AIR 1998 SC 2127. 
34

. Delhi Domestic Working Women’s Forum V/s Union of India, AIR 1995(1) SCC 14. 
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3. Constitute a special Women’s committee which shall directly deal with such type of 

offences. 

4. Appoint or employ more female staff in the police departments so that a victim feels 

secured and safe to approach the Police.  

5. Enhance the compensation limit to the victim. 

6. Make IPC, Evidence laws more stringent to deal with offences of such cruel nature 

so that the accused need not escape under ‘benefit of doubt’ policy. 

7. Set up Women cells at grass root level wherein more number of rape cases can be 

reported and justice delivered speedily. 

8. Create/ generate awareness among the citizens/ public not to indulge themselves in 

such inhumane offences. 

9. Amendment the punishment with regard to rape so as to set up a deterrent for future 

wrong-doers.  

10. Create employment opportunities/ vocational training centres to the victims of rape 

so that they can be financially sound; maintain themselves and their families with 

dignity. 

11. Central government can issue directions to all the States to provide loan subsidies to 

such victims so that they can start their own business/ start-ups.  

12. Setting up of Criminal Injuries Compensation Board as directed by the Hon’ble 

Supreme Court. 

13. The CG should compel the SG to implement SC guidelines laid down in Vishaka v/s 

State of Rajasthan
35

 more strictly and take action against those States who fail to 

implement.  

CONCLUSION: 

The object of compensatory jurisprudence for the victims of crime is based on the Principle 

that ‘when wrong happens to a person irrespective of the absence of any express 

constitutional or legislative provision and of judicial precedents, it becomes a liability on the 

State to Compensate for the loss/injury suffered by that victim’. This liability on the State 

arises as the State has breached its duty to protect and safeguard fundamental rights of the 

citizen within its boundary
36

. The State should not ignore the fact that, Compensation is given 

                                                           
35

. AIR 1997 SC 3011 
36

. Article 39-A of the DPSP (Part IVConstitution of India, 1950)states ‘equal justice and free legal-aid to every 

citizen. 
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to counter balance the victim’s sufferings and the loss resulting from such victimization. 

Therefore, the State has to draft suitable legislations in order to counter reformative theory 

which mainly focuses on the Offender/s, neglecting the worst affected slot of victim/s. 

 


