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   EDITORIAL NOTE 

 

LEXKHOJ is delighted to launch its second volume of the criminal law journal. Lexkhoj 

International Journal of Criminal Law is the leading quality journal for all those involved in 

criminal law. Drawing all aspects of the law together in one regular publication, it allows 

quick and easy monitoring of all key developments. Our purpose is to provide a journal that 

offers a multi-disciplinary analysis of issues concerning Criminal Law. The journal strive to 

combine academic excellence with professional relevance and a practical focus by publishing 

wide varieties of research papers, insightful reviews, essays and articles by students, 

established scholars and professionals as well as by both domestic and international authors. 

“An act is not guilty unless the mental state with which it is done is also guilty”. The crime is 

the combination of both Actusreusand Mensrea, and is a single unity. We live in a modern 

society which is subject to major changes that stem from, for instance, internationalization 

and technological development. In many aspects these changes also represent societal 

challenges that demand a rethinking of legal solutions. Our increased connectivity through 

internet has created new opportunities for criminals. Now the crime is not limited to the 

traditional ways. 

We hope that you find Volume II Issue I valuable, that you will help inform others about the 

journal and will consider submitting your own work. The papers will be selected by our 

editors who would rely upon the vibrant skills and knowledge immersed in the paper. We 

welcome your comments so that we may improve the journal in future volumes. 

Needless to say, any papers that you wish to submit, either individually or collaboratively, 

are much appreciated and will make a substantial contribution to the early development and 

success of the journal. Best wishes and thank you in advance for your contribution to the 

Lexkhoj international journal of criminal law. 
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ANALYTICAL REBUTTAL OF DEFENSE BASED ON AUTOMATISM 

 

* KaustavSudarshan Nag. 

Sardar Patel University, Gujarat 

 

Abstract 

India has long progressed from the laws that it was left with. The Judiciary of India should 

now cease to depend on laws that were made in the past century. Laws of India still are in the 

ambit of misinterpretation. Section 84 of IPC states that Unsoundness of Mind can result in 

excuse from Culpable Homicide and Homicide. The lunacy Act and Mental Health Act of 

India hasn’t been updated since 1912 and 1987 respectively. 

Psychiatry has progressed a lot in last few years and still in nascent stage, but Crime and it’s 

devious ways find exponential ways to avoid the penalization.This paper attempts to bring 

forth a few distinct cases of Automatism, that is involuntary murder which is indeed a very 

rare occurrence world wide but nevertheless possible and is backed up by scientific studies. 

This paper hopes to hold up the issue and make people realize the importance of mind 

baffling true incidences which shall shed a light on as to why the IPC needs to be more clear 

while defining the laws and exceptional causes. 

A person might drive upto twenty plus miles to murder someone and yet be in a state of sleep. 

A beloved husband might strangle his wife haunted by withdrawal symptoms. IPC needs to 

update itself to clearly compartmentalize Legal and Medical Sanity. 
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Introduction: 

The medical jurisprudence of the automatistic crime was at par with the midtwenty century 

thinking.Proving the existence of parasomnia in a sleep laboratory is one matter, but 

attributing a violent act to that parasomnia on a particular occasion months or years later is 

another.Correlations are difficult to prove, and judges and juries are skeptical.
1
 

Automatism refers to unconscious, involuntary behavior and can be used as a defense against 

criminal responsibility. Automatism is said to have its roots in somnambulism, effects of 

physiological issues, effects of drugs, cerebral damage both internal and external, diabetic 

shock as well as epilepsy. The issue with Automatism is that, like with other cases of mental 

unsoundness, it mostly depends on the interpretation of the court and results in hospitalization 

of the victim and there by his release after an affirmation of successful treatment. 

Many Countries all over the world, look deeper into the matter or have less ambiguous laws 

whereas in India all we have is Sec 84 of IPC and basic definitions from the Mental Health 

Act,1987 and Lunacy Act,1912. This Paper strives to implore and make people aware of the 

need for more clear laws when it comes to deciding and passing verdict on a human regarding 

their Insanity. 

In the Court of English Law, there is a very distinct gap between Sane and Insane 

Automatism unlike in the Indian Court of law that ambiguously states about ‘Unsound mind’. 

Under this light as per Mc. Naughten’s principles Automatism is conceptualized as a ‘defect 

of reason’ which may or may not be arising from the ‘defect of mind’. If the ‘Defect of 

Reason’ arises from the ‘Defect of Mind’ it is stated as the Insane Automatism. Where as in 

India, there is only a basic explanation of unsound mind as per Sec 84 of Indian Penal Code. 

Automatism from the Medical Point of View 

Pacheo e Silva defined Automatism as ‘todopensamento, todoatoque tem 

lugaresponstaneamente, Independente de acao da vontade, podendomesmo, 

emalguscasos,escaper a esfera da conciencia’
2
 

[Thoughts or acts that happen spontaneously, independent of the will and which on occasions 

may even escape conscious registration]. In true Automatism the individual suffers from a 

                                                           
1
 Kenneth J Weiss .Early American Jurisprudence of Sleep Violence. Sleep Medicine Clinics, Dec (2011) 

2
 Pacheo e Silva PysyquitriaClinica e Forense .Sau Paulo : CompanhiaEditoriaNacional; 1940 
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discontinuation of the history of psyche life, during which may perform simple or complex 

actions in a more or less uncoordinated fashion without having full awareness of what he is 

doing.
3
If the brain undergoes any kind of Trauma by physical damage like laceration, 

concussion especially by a violent movement of the brain inside the skull and defined as 

temporary paralysis of nervous functions leading to a state of dazed unconsciousness could 

cause automatic behavior. 

Controversy Regarding Automatism: 

The controversy regarding Automatism is based on three types of scenarios. Basic common 

scenario is of Dissociative Reaction of the Mind. This particular theory of Dissociative state 

of mind has been stated by Janet.
4
It basically focuses on independent functioning of a group 

of processes from the integrative overall activity. It can be linked to multiple personality 

disorder, neurosis, or even inferred in out of body experience as people suffering from 

cardiac arrest tend to report. It can also be easily induced due to specific mystical experiences 

like experiences during séances, possession by spirits, exorcism, voodoo etc. 

The second scenario relations to a psychological impulse produced by sudden shock and 

extreme stress in an matter of few seconds more commonly known as Emotional Shock, and 

is well synonymous with definition of Sudden Provocation as per Indian Penal Code. It can 

be best cited with an example of a case of R vs. K
5
. A very normal guy killed his wife after 

hearing the news that she was about to leave him. He post receipt of the news hugged his 

wife and begged to stay. When he returned to his senses, his wife had died due to suffocation. 

Such incidences though rare do occur. A child might see his sibling dying and not remember 

in a state of shock of the actions undertaken by the child himself to save the sibling. Later 

throughout their life they may be depressed due to the guilt that they just stood there 

watching, whereas it was not the case. 

The third defense of automatism is a very normal form dissociation which a handful amount 

of people experience. This automatism can be easily placed in between legal insanity and 

criminal liability. The prime example for such an automatism is Sleep Walking or 

Somnabulism.  

                                                           
3
 Whitlock FA Criminal Responsibility & Mental Illness,London : Butterworth Heineman ; 1963 

4
 Janet P. The Major Symptoms of Hysteria.New York :Macmillan ;1906 

5
 R vs K ,2 O.R .401 (1971) 
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As was stated in a famous case, a person named Mr.Parks drove 23 km from his home to his 

in-law’s house, whereupon he stabbed his mother in law to death and grievously injured his 

father in law.The complicated set of skills required for these actions, duration of spell all 

indicate towards a criminal personality. However the court decided to be in motion with the 

defense when it pleaded that sleepwalking was not the result of, part of, mental illness, 

therefore it is not a disease of the mind and there was not medical treatment for sleepwalking 

other than good health practices. 

In Parasomniacs, such issues happen due to inappropriate physiological event where the brain 

tries to exit the Slow Wave Sleep (SWS) and go straight to wake. In normal sleep, the brain 

transits from sleep either from stages 1 and 2 of Non Rapid Eye Movement (NREM) or Rapid 

Eye Movement Sleep (REM), but almost never from Slow wave sleep. As a result, the 

‘consciousness’ literally stops functioning and brain is hanged between sleep and awake 

state.
6
 

In the case of Kenneth Parks, his EEG showed that his brain tries to wake from SWS ten to 

twenty times a night. Whereas for normal humans it hardly amounts to two. Till date 

psychiatry is unsure as to why people do commit murders in their sleep state by automatism, 

but using Mr. Kenneth Parks as an example, it can be deduced that he had already planned to 

visit his in laws, but nevertheless was stressed from marital and financial troubles, and he had 

been sleep deprived because he couldn’t get any sleep on the night before.
7
 

Example, alcohol causes blackout of the mind but it is not known whether such changes are 

registered in the mind or not. Certain drugs like Date Rape Drugs and drugs which are called 

in the market as ‘Downers’ have such effect on  the mind by prohibition of sensory 

perception and allowing the motor skills to work in the body. Same thing could be said 

during the period of withdrawal which is caused by lack of Serotonins. In a certain case of R 

vs. Abel
8
 defense experts explained that an unusual automatic reaction had been caused by 

the drink of alcohol in combination with a withdrawal syndrome to paroxetine (an 

antidepressant) which Ms Abel was recovering from and it had only been a week since she 

had went clean on the drug. 

                                                           
6
Basetti et al. Lancet (2000) 

7
 Paul Donnelley. Essex Murders ;Wharcliff Books. (2000) 

8
 R V Abel,Alberta QB (1998) 
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Scientists were of the thought that motor activity relied on the cerebrum , and ‘lower brain 

structures’ only sustained “vegetative” activities like breathing.
9
Although recent discoveries 

have implied the fact that “Extremely complex emotional and motor behaviors can originate 

from [the brain stem and cerebellum] without involvement of ‘higher’ neural structures”.
10

 

Lesion studies also have concluded the fact that cell damage in specific areas in the brain 

stem and cerebellum are connected with cases of retention of muscle tone, i.e., suspension of 

muscle atonia,during REM sleep and with seemingly conscious wandering and violent 

movements.
11

 

Legal Debate:  For the acquittal of the guilty, the concept of Autosomatic behavior has been 

sought after quite often. As per the Indian Penal Code there is an exception to any Homicide. 

As per Sec 84 of the IPC : Nothing is an offence which is done by a person who,at the time of 

doing it, by reason of unsoundess of mind, is incapable of knowing the nature of the act, ir 

that he is doing what is either wrong or contrary to the law. The concept of automatism was 

brought forth in the court of law by the famous case of Mac Naughton in 1843. 

To understand the relation between the Automatism from medico legal point of view one 

needs to understand the judgement of the case. The following points were formulated by 

fifteen Judges in the House of the Lords which later came to be known as the Mc.Naughten 

Principles. 

Every man is presumed to be sane and to possesss a sufficient degree of reason to be 

responsible for his crimes until the contrart be proved to the satisfaction of the jury. 

To establish a defence on the ground of insanity, it must be clearly proved that, at the time of 

committing the act, the accused was laboring under such a defect of reason from disease of 

the mind, as not to know the nature and the quality of the act he was doing or if he did not 

know he was doing what was wrong. 

As to his knowledge of the wrongfulness of the act, the judges said “If the accused was 

conscious that the act was one which he ought not to do and if that act was at the same time 

contrarty to the law of the land, he is punishable.” 

                                                           
9
MahowaldMW,SchenchCH.Sleep related Violence : Forensic Medicine Issues 

10
ChokrovertyS,editor. Sleep Disorders Medicine :BasicScience,Technical Considerations & Clinical Aspects. 

11
Boeve BF et al.Pathophysiology of REM Sleep Behavior Disorder & Relevance To Neurodegenerative 

Disease Brain.(2007) 
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Where a person, under an insane delusion as to existing facts commits, an offence in 

consequence thereof criminality must depend on the nature of the delusion. If he labours 

under partial delusion only, and is not in other respects insane, he must be considered in the 

same situation as to responsibility as if the facts with respect to which the delusion exists 

were real. 

A medical witness who has not seen the accused before trial should be asked to give his 

opinion as to the state of the accused’s mind. 

Indian Case where the Principles of Mc. Naughten was addressed. 

DahyabhaiChaganbhaiThakkarvs State of Gujarat (AIR 1964 SC 1563) 

Brief Facts: The appellant was the husband of the woman known as Kalavati. They married 

in 1958.He did not like his wife. He was employed in Ahmedabad. Ten months before the 

incidence of the case, he wrote a letter to his father in law stating that he did not like 

Kalavati. 

After a few months passed Dahyabhai asked his father in law to allow Kalavati to return to 

her parental residence. Kalavati’s father replied in writing that he would personally escort his 

daughter back to home on or before the date of 9.4.1959. But due to some unknown 

circumstances he did not stand up to his promise. On the same time of the aforementioned 

date, Kalavati slept as per her usual routine. At around 3.00 am the neighbours woke up on 

hearing the shrieks and screams of Kalavati asking for help on account of her husband 

beating and stabbing her. By the time the neighbours could act upon it hastily, the accused 

Dahyabhai came out and the battery resulted in fatality of his wife Kalavati. In the course of 

Trial, the accused pleaded Insanity. 

The session’s judge disbelieved the existence of insanity and convicted him rigorous 

imprisonment under Sec302 of IPC. 

The plea was further rejected by the High Court as well as the Apex Court. 

Judgment of Supreme Court : 

The Apex Court summarized the principles of law in the following manner dealing with the 

burden of proof in the light of plea to insanity  
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The prosecution must prove beyond reasonable doubt that the accused had committed the 

offence with the requisite mensrea and the burden of proving always rests on the prosecution 

from the beginning to the end of the trial 

There is a presumption that can be easily rebutted that the accused was not insane, when he 

committed the crime, in the sense laid down by Sec84 of IPC, the accused may rebut it by 

placing before the court all the relevant evidence. However, the burden of proof lies upon the 

accused is no higher than that rests upon a party to civil proceedings. 

Even if the accused was not able to establish conclusively that he was insane at the time he 

committed the offence, the evidence placed before the Court by the accused or by prosecution 

may raise a reasonable doubt in the mind of the Court as regards one or more of the 

ingredients of the offence including mensrea of the accused and in that case the Court would 

be entitled to acquit the accused on the ground that the general burden of proof resting on the 

prosecution was not discharged. 

Cases like these, push towards to the fact that, that even though such occurrence are rare, still 

nevertheless it is possible that the complex human mind can easily victimize itself on its own. 

Famous International Cases: 

1.R V Bailey [1983] 1 WLR 760. 

The defendant was diabetic. He visited his ex-girlfriend’s new boyfriend and started to feel 

unwell physically. He had a mixture of sugar and flat water but didn’t eat anything. After 10 

minutes the defendant struck the victim on his head with a iron bar.  

The defendant was charged with Offences Against the Person Act, 1861. The trial judge 

directed the jury that the defence of automatism was not available to the defendant because 

his automatism was self-induced. On appeal the Court held that, even self-induced 

automatism could be relied upon as evidence that the defendant did not have the necessary 

mensrea for the offience. However the court held that self-induced automatism would not 

provide defense, where there was ample evidence that the defendant had been reckless in 

failing to eat after taking the insulin. The recklessness here would prove that the defendant 

was aware of the fact that his failure to eat might lead his actions being carried out more 

aggressively or be quite difficult to control. 
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But later it was proved that the defendant had taken an iron bar into the house of the victim 

and a medical evidence that such a state could not follow few minutes after taking sugar and 

water. Hence he was found guilty of homicide and sentenced appropriately. 

2.Brian Thomas  [ Swansea Crown Court,2010, England] 

Brian Thomas, 59, a father of two was charged with killing his wife. He reportedly strangled 

his wife in sleep.  

Brian had been sleepwalking since his childhood. His sleepwalking incidents were so severe 

that he once swam in a canal nearby at wee hours while asleep. Post marriage his condition 

worsened and he was prescribed antidepressants or downers. Those downers were potent 

enough to make him impotent. So every few months he would come off them so that he could 

enjoy his marital life with his beloved wife. His wife and himself were both well aware of the 

hallucinogenic effects of quitting the medicines. 

So the last time they went on a vacation to spend time, he was off his medicines. Later one 

night, the hallucinations kicked in and he supposedly fended off a man who was trying to get 

on top of his wife.  

Next morning he woke up beside his beloved wife’s death body. 

Verdict of Court and Jury: 

Brian was tested at Swansea prison for sleep disorders by Dr.Idzikowski, a veteran sleep 

specialist , who confirmed that Brian’s night terrors and sleepwalking are both parasomnias 

associated with deeper, dreamless NREM sleep. 

Paul Thomas QC, for the prosecution, explained the situation to the jury after a day-long 

adjournment in the proceedings. “We have a continuing duty to review the case and we took 

opportunity yesterday to take stock of the situation. It is clear from the evidence that no 

useful purpose would be served by Mr.Thomas being detained in a psychiatric hospital.” 

The Judge,Mr Justice Davis, told Mr.Thomas that , in eyes of the law ,he bore no 

responsibility for what he had done.He added that ,from understanding of his 
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character,through what had come out in court,he may go away with a sense of guilt of what 

happened.
12

 

Iwan Jenkins, Chief Crown Prosecutor for the case said “ For further treatment to be made a 

requirement, a special verdict of ‘not guilty by reason of insanity’ would be required. The law 

dictates that his is a verdict that cannot be determined by anyone other than a jury which is 

why the case had to go to the court.”
13

 

In terms of legality, there are always two main constituents of the Criminal Act. Means Rea 

and Actus Reus. 

Means Rea is latin for ‘Guilty Mind’. Thereby proving that the mind of the Accused was 

guilty and he did have the intention or motive to commit the action which resulted in Crime. 

Actus Reus is a latin for ‘Guilty Act’. It is the physical element of committing a crime. It can 

be committed by a threat of action or by an omission to act, which is a legal duty to act. 

Conclusion: 

The common law jurisdiction in India recognizes defense of Insanity against a charge of 

Crime as per Sec 84 of IPC. A special provision has also been envisaged in the Code of 

Criminal Procedure while dealing with a matter concerned with a person who is of unsound 

mind. In such case, onus is on the prosecution to fortify the fact that the accused is of sound 

mind.
14

 

As per the British Law, there is a difference between diminished responsibility and insanity. 

Diminished responsibility is a partial defense to murder the defendant is convicted of 

manslaughter if diminished responsibility is proven. A defense of Insanity is a total defense 

to murder and the defendant is acquitted.
15

 

Unsoundness of the mind as per medical terms is a disease which prohibits the full capacity 

of the cognitive faculty. It does exclude from its purview, the insanity caused due to 

emotional and volitional factors. It is only insanity of a particular manner that can make a 

man be excused from criminal liability. The legal concept of insanity widely differs from that 

                                                           
12

 Anthony Stone. www.independent.co.uk Man who killed his wife while sleeping goes free. 21/11/2009. 
13

 The Crown Prosecution Service. www.cps.gov.uk ; CPS no longer seeking special verdict in case of Brian 

Thomas. 20/11/2009 
14

RaveeshBN,Anil KMN &NarendraKMS,Law& Psychiatry in India : An Overview ,Journal of Forensic 

Science and Criminology Vol-1 Issue-2 ISSN :2348-9804 
15

 Crown Prosecution Service. www.cps.gov.uk 

http://www.independent.co.uk/
http://www.cps.gov.uk/
http://www.cps.gov.uk/
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of medical concept.
16

 It is high time that Indian Judiciary incorporates and amends necessary 

laws that are left ambiguous to the interpretation. Various countries all over the world have 

quite distinct differentiations between Sane and Insane Automatism, but in India. There have 

been a wide variety of cases where it still leaves ample doubt on the Judiciary as to whether 

the claimed Automatism was a ‘Defect of Mind’ or ‘Defect of Reason’. Thus Indian Judiciary 

should update itself and amend laws to make them more clarified in order to refrain from 

misuse of such defenses which are extraordinarily rare yet not impossible. Psychology has 

long progressed enough that it can assist judiciary to envisage a proper view of the innate 

reasons for the better impartial delivery of Justice. 

 

                                                           
16
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 Law Commission of India Report, page 89-96. 


