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   EDITORIAL NOTE 

Lexkhoj Publication is committed to bring the highest quality research to the widest possible 

audience through an unparalleled commitment to quality and reliability.  It is established with 

the objective of promoting academic research and fostering debate on contemporary legal 

issues all across the world. Lexkhoj Publications collectively bring together leading scholars 

in the field to cover a broad range of perspectives on all the key issues in national and 

international law. 

Lexkhoj is delighted to announce the Third Issue of the Lexkhoj Research Journal of Law 

and Socio-Economic Issues which is an international journal, publishing critical approaches 

to socio-legal study and multi-disciplinary analysis of issues related to law and socio-

economic. The journal will strive to combine academic excellence with professional 

relevance and a practical focus by publishing wide varieties of research papers, insightful 

reviews, essays and articles by students, established scholars and professionals as well as by 

both domestic and international authors. Authors should confirm that the manuscript has not 

been, and will not be, submitted elsewhere at the same time.  

The Journal provides a forum for in-depth analysis of problems of legal, social, economic, 

cultural and environmental transformation taking place in the country and word-wide. It 

welcomes articles with rigorous reasoning, supported by proper documentation. The Journal 

would particularly encourage inter-disciplinary articles that are accessible to a wider group of 

Social activist, economist, Researcher, policy makers, Professionals and students.  

This quarterly issue of the journal would like to encourage and welcome more and more 

writers to get their work published. The papers will be selected by our editorial board that 

would rely upon the vibrant skills and knowledge immersed in the paper.  

Needless to say, any papers that you wish to submit, either individually or collaboratively, 

are much appreciated and will make a substantial contribution to the early development and 

success of the journal. Best wishes and thank you in advance for your contribution to the 

Lexkhoj Research Journal of Law and Socio-Economic Issues. 
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A CASE STUDY ON THE LEVEL OF AWARENESS ABOUT CONSTITUTIONAL 

AND LEGAL RIGHTS AMONG WOMEN OF VILLAGE DIARA DISRICT UNA, 

H.P. 

Dr. Bhavana Sharma 

Principle (Offg.), HIMCAPES College of Law, Badhera, Haroli, Una, H.P. 

 

 

ABSTRACT:  

We cannot deny this fact that women empowerment and human development go hand in hand 

as women folk constitutes almost 50% of the world population and is therefore a valuable 

human resource. Women empowerment has become challenge of this century and to fulfill 

this challenge, various strategies and policies have been made including social 

empowerment, economic empowerment, political empowerment and more particularly gender 

equality in order to eliminate all types of discrimination against women. 

 

In India also there are various constitutional and legal provisions which ensure equality as 

well as empowerment of women. And for this purpose various suitable economic policies and 

social welfare programmes for women has been launched from time to time. But still, India 

fails to achieve the desired results. 

 

This study will provides a detailed overview of topic, attempt to understand the perception of 

women in society and understanding of women regarding various rights and laws. This paper 

presents some results from a study of level of awareness about constitutional and legal rights 

among women of village and p.o. Diara, tehsil Amb, District Una, H.P. This paper suggests 

measures for effective programme and policies for awareness about laws, rights and policies 

among women at grass root level.  

 

KEYWORDS: Awareness, constitutional and legal rights, empowerment, women 
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INTRODUCTION: 

Traditional Indian literature gave high respect to women e.g. in Vedic period women leads 

equal status with men. Manu had said “where women are honoured, the Gods are pleased but 

where they are not, no sacred rite yields any reward”. Yagnavalkya a said, “women are the 

embodiment of all divine virtues on earth., and the Ramayana and Mahabharata gives full 

credit to women. After that, slowly women were treated by barbarous customs like “Sati” 

[burning of widow on the funeral pyre of her husband denial of right to remarry to widows, 

female infanticide, existence of “devadasi” system, child marriages, etc., Women suffered 

from lots of disabilities. Women is psychologically felt inferior to men, physically women is 

dubbed as dull and dud, intellectually no wisdom and socially, women has a place lower than 

man, she is made to lead second class citizenship or subordinate life, women is considered 

ineligible for all public life, they confine to four walls, or family -mothering the babies, even 

in family life, they always secondary, these are all caused by man’s domination or atrocities 

and the main weakness point of women is physically they are very weaker than men. Almost 

half of the women population dependent always at one, or the other time, on man, be, he a 

father, husband or the son, yet the women, today is no more a commodity to be bought and 

sold at man’s whims.1 

 

The empowerment of women is a remedy to Indian women, and will lead to a better society. 

The Indian constitution declared all discriminations were invalid. And prohibited from 

practicing discriminations in terms of caste, creed, religion, sex etc. The emancipation of 

women is not easy matter, and can take place only when the “empowerment desire” comes 

from within women folk. Women should feel the need of empowerment, equality and equal 

rights2. 

 

The present study is conducted to know whether the women folk of our society is aware of 

their constitutional and legal rights. As a democratic country India gives priority on the 

principles of liberty, fraternity, equality and justice. Indian constitution provides various 

rights necessary for securing women’s empowerment. In this regard some constitutional and 

legal provisions for women may be mentioned below:  

                                                           
1 B.Sreenivasa Reddy, Women Empowerment – Human Rights, 3(8) GJRA 1-2 ( 2014). 
2 Rahul Mishra, Human Rights and Women: National Perspective, I(V) IJHSSS 49( March 2015). 
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Article 14- Equal rights and opportunities for men and women in political, economic and 

social spheres.  

Article 15(1) - Prohibits discrimination against any citizen on the grounds of religion, race, 

caste, sex etc.  

Article 15(3) – Empowers the state to make affirmative discrimination in favour of women  

Article 16 – Provides equality of opportunity for all citizen in matters relating to employment 

or appointment to any office under the state  

Article 39 (a) – The state shall direct its policy towards securing all citizens men and women 

equally the right to means of livelihood  

Article 39 (d) – Equal pay for equal work for both men and women  

Article 42 – Directs the state to ensure provisions for just and humane condition of work and 

maternity relief.  

Article 46 – The state to promote with special care the educational and economic interests of 

the weaker sections of the people and to protect them from social injustice and all forms of 

exploitation  

Article 47 – The state to raise the level of nutrition and the standard of living of its people 

and the improvement of public health  

Article 51 (A) (e) – Mandates every citizen to renounce practices derogatory to the dignity of 

women  

Article 243D (3) – Not less than one third ( including the number of seats reserved for 

women belonging to the schedule castes and the schedule tribes) of the total number of seats 

to be filled by direct election in every Panchayat to be reserved for women and such seats to 

be allotted by rotation to different constituencies in a Panchayat  

Article 243D (4) – Not less than one third of the total number of offices of Chairpersons in 

the Panchayats at each level to be reserved for women.  

At the same time Government of India has also been provided legal rights for women in order 

to achieve gender equality. Among the major legislations- the Hindu Succession Act was 

enacted to give daughters equal rights as sons in ancestral property. In order to stop human 

trafficking, the Immoral Traffic Prevention act has been launched to take stringent action 

against the traffickers. Various laws and legislations have been implemented for women 

including Sati Prevention Act, Dowry Prohibition Act, the Protection of Women from 

Domestic Violence Act in the year 2005 and most effective and landmark amendments were 

made in Cr.P.C., I.P.C. and Indian Evidence Act after Nirbhaya’s case. To ensure equal rights 
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to counter social discrimination and various forms of violence, atrocities and to provide 

support services especially for women, following legal provisions have been made:  

 The Employees State Insurance Act 1948  

 The Plantation Labour Act 1951  

 The Family Course Act 1954  

 The Special Marriage Act 1954  

 The Hindu Marriage Act 1955  

 The Maternity Benefit Act  

 The Medical Termination of Pregnancy Act 1971  

 The Contract Labour (Regulation and Abolition) Act 1976  

 The Equal Remuneration Act 1976  

 The Criminal Law (Amendment ) Act 1983  

 The Factories (Amendment ) Act 1986  

 Indecent Representation of Women (Prohibition) Act 1986  

Apart from these measures, various initiatives have been launched in India from time to time. 

The Ministry of Women and Child Development has set up support system like working 

women hostels and crèches to help working women. To provide shelter and care services 

Swadhar and short stay homes have been set up for women. For economic empowerment 

Rashtriya Mahila Kosh (RMK) was established in 1993 to ensure micro credit facilities3. 

Some other initiatives are: 

 

National Commission for Women : In January 1992 the Government set up this statutory 

body with a specific mandate to study and monitor all matters relating to the constitutional 

and legal sage guards provided for women, review the existing legislation to suggest 

amendments wherever necessary etc.  

 

Reservation for Women in Local Self-Government: The 73rd constitution amendments Acts 

passed in 1992 by Parliament ensure one third of the total seats for women in all elected 

offices in local bodies whether in rural areas and urban areas.  

 

                                                           
3 Supranote 3. 
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The National Plan of Action for Girl Child (1991-2000): The Policy of Action is to ensure 

survival, protection and development of the girl child with the ultimate objective of building 

up a better future for the girl child.  

 

National Policy for Empowerment of Women 2001: The Department of Women and Child 

Development in the Ministry of Human Resource Development has prepared a National 

Policy for Empowerment of women in the year 2001. The goal of this policy is to bring about 

the advancement, development and empowerment of women.  

 

OBJECTIVES:  

The following objectives are formulated for the present study-  

1. To find out the awareness level of women about their constitutional and legal rights.  

2. To highlight the importance of awareness for capacity building and skill development 

necessary for their empowerment.  

3. To understand the correlation between education and awareness building.  

 

RESEARCH QUESTION: The Research Questions for this study are: 

1. Whether the respondents are aware of their constitutional and legal rights? 

2. Whether the respondents have ever been benefitted form these rights?  

 

METHODOLOGY:  

Universe, Sampling and Research Tool: Keeping in view the socio-legal nature of the 

problem, the research methodology has been chosen in such a manner as to effectively co-

ordinate the data derived from different discipline and areas and to establish linkage between 

them in order to highlight the different issues. The study shall make use of both primary and 

secondary data. The researcher has used multi-prolonged approach to collect as much as 

relevant information through the primary and secondary sources. The study would be purely 

exploratory and evaluative in nature. 

 

The universe of the study is village Diara, tehsil Amb, Una, Himachal Pradesh, India. The 

village is situated in on the National Highway, 17 Kms away from Una, the District head-

quarters, on the way to the famous shrine of “the goddess-Chintpurni”.  
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Primary data has been collected through the administration of questionnaire to the 

respondents by picking up the random sample of 10 % of the universe to generate the 

information to access and evaluate their views. Interview schedule contained both type of 

close and open‐ended questions including the variables such as gender, age, educational. 

Secondary data has been gathered from the literature available in the libraries, data of NGOs, 

Court Judgments, Reports of EIA, Newspapers, reports, articles, research papers and other 

relevant documents including review of books, legal and extra-legal relevant literature has 

been studied, surveyed and scanned for the present study. 

 

TABLES AND FIGURES: The Researcher chose a 10% of random sample of the 

population for “Questionnaire Schedule” by using Simple Random Sampling Method. The 

nature of study is exploratory. Interview schedule contained both type of close and 

open‐ended questions including the variables such as Working status and economic 

background. 

The variables chosen by the Researcher for the purpose of Data Analysis are: 

(1) Working status; and 

(2) Economic background.   

Table 1: Socio-economic Characteristics on the basis of working status of Women 

Sr. no. Status of Women Number Percentage 

1. Working 19 23.75 

2. Non-working 61 76.25 

After analyzing the sample chosen, i.e. 10% of the population, the Researcher found that the 

total number of respondents selected rare 80, out of which 019, i.e. 23.75% of the total 

sample selected are working females and 61, i.e. 76.25% of the total sample selected are non-

working females as shown in Table number 1. 

Table 2: Socio-economic Characteristics on the basis of Economic background of the 

Victims 

Sr. no. Economic 

background 

Number Percentage 

1. High 5 6.25 

2. Middle 46 57.5 

3. Low 29 36.25 
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Table 2 shows that out of the total sample chosen, 5, i.e. 6.25% of the sample chosen belongs 

to high class, 46, i.e. 57.5%  of the sample chosen belong to middle class and 29, i.e. 36.25% 

of the sample chosen, belongs to low class.  

ANALYSIS OF THE SAMPLING: The response of the Respondents to how far they know 

their rights and to what extent they are using it and being benefitted from these are as: 

1. Power to women at home: 

Table 3: Power to women at home 

Power to women at home Number %age 

Yes 3 3.75 

No 62 77.5 

To a limited extent  15 18.75 

Table 3 shows the distribution of answers to the Question in the questionnaire, asking 

whether the respondent feel any power at home, only 3 (3.75 %) respondents of the sample 

chosen, out of the total sample chosen by the Researcher said that yes to this question, while 

62 (77.5) of the sample chosen, said no to it and 15 (18.75%) said that they enjoy this power 

only to an limited extent. 

2. Perceptions of Subordination: 

Table 4: Perceptions of Subordination 

Perceptions of Subordination Number %age 

feel subordination 45 56.25 

don’t feel any subordination 2 2.5 

no idea 33 41.25 

Table 4 shows the distribution of answers to the Question in the questionnaire, asking what 

are the perceptions of subordination of the respondents. 45, i.e. 56.25 % of the respondents 

feel subordination at home, while 2, i.e. 2.5 % of the respondents don’t feel any subordination 

at home and 33 (41.25 %) of the respondents do not have any idea about it. Parent’s 

unhappiness at the birth of girl child: 

Table 5: Parent’s unhappiness at the birth of girl child 

unhappiness at the birth of girl 

child 

Number %age 

Yes 33 41.27 

No 7 8.75 

Take it as their luck 40 25 
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Table 5 shows the distribution of answers to the Question in the questionnaire, asking what 

parent’s are happy at the birth of girl child. 33, i.e. 41.27 % of the respondents feel 

unhappiness, while 7, i.e. 8.75 % of the respondents answered in negative and 40, i.e. 25 % of 

the respondent said that they take it as their luck. 

3. Awareness and understanding of Constitutional and legal Rights: 

Table 6: Awareness and understanding of Constitutional and legal Rights 

Awareness and understanding of 

Constitutional and legal Rights 

Number %age 

Aware 35 43.75 

No idea 17 21.25 

Aware but can’t use 28 35 

Table 6 shows the distribution of answers to the Question in the questionnaire, asking 

whether the respondents are aware of their constitutional and legal rights. 35, i.e. 43.75 % of 

the respondents answered in positive, while 17, i.e. 21.25 % of the respondents answered in 

negative and 28, i.e. 35% of the respondent said that they are aware of their rights but can’t 

use them. 

4. Awareness about women empowerment: 

Table 7: Awareness about women empowerment 

 

Awareness about women 

empowerment 

Number %age 

Yes 27 33.75 

No 53 66.25 

Table 7 shows the distribution of answers to the Question in the questionnaire, asking 

whether the respondents are aware about women empowerment. 27, i.e. 33.75% of the 

respondents answered in positive, while 53, i.e. 66.25% of the respondents answered in 

negative. 

5. Right to Equality: 

Table 8: Right to Equality 

Right to Equality 

 

Number %age 

Observe 0 0 

Doesn’t observe 51 63.75 
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No idea 29 36.25 

Table 8 shows the distribution of answers to the Question in the questionnaire, asking 

whether the respondents enjoy right to equality. None of the respondents answered in 

positive, while 51, i.e. 63.75 % of the respondents answered in negative and 29, i.e. 36.25% 

of the respondent said that they have no idea about it. 

6. Freedom of Speech and Expression: 

Table 9: Freedom of Speech and Expression 

Freedom of Speech and 

Expression 

Number %age 

Observe 11 13.75 

Doesn’t observe 48 60 

No idea 21 26.25 

Table 9 shows the distribution of answers to the Question in the questionnaire, asking 

whether the respondents enjoy right to freedom of speech and expression. 11, i.e. 13.75 % of 

the respondents answered in positive, while 48, i.e. 60 % of the respondents answered in 

negative and 21, i.e. 26.25 % of the respondent said that they have no idea about it. 

7. Knowledge of Government schemes for women empowerment: 

Table 10: 

Knowledge of Government schemes 

for women empowerment 

Number %age 

Yes 9 11.25 

No 48 36 

Have idea, but don’t use 23 28.75 

Table 10 shows the distribution of answers to the Question in the questionnaire, asking 

whether the respondents have knowledge of Government schemes for women empowerment. 

9, i.e. 11.25 % of the respondents answered in positive, while 48, i.e. 36 % of the respondents 

answered in negative and 23, i.e. 28.57% of the respondent said that they have idea about it, 

but don’t use. 

8. Protection under Domestic Violence Act: 

Table 11: 

Protection under Domestic 

Violence Act 

Number %age 

Knowledge and understanding 5 6.25 
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Idea but no understanding 55 68.75 

No idea 20 25 

Table 11 shows the distribution of answers to the Question in the questionnaire, asking 

whether the respondents have knowledge of protection under the Domestic Violence Act. 

Only 5, i.e. 6.25 % of the respondents answered that they have knowledge and understanding 

of this Act , while 55, i.e. 68.75 % of the respondents answered that they have idea of the Act 

but does not understand how it works and 20, i.e. 25% of the respondent said that they have 

idea about it. 

 

9. Awareness of laws against sexual exploitation: 

Table 12: 

Awareness of laws against sexual 

exploitation 

Number %age 

Yes 20 25 

No 30 37.5 

Have idea, but don’t use 30 37.5 

Table 12 shows the distribution of answers to the Question in the questionnaire, asking 

whether the respondents are aware about women empowerment. 20, i.e. 25% of the 

respondents answered in positive, while 30, i.e. 37.5% of the respondents answered in 

negative and 30, i.e. 37.5% of the respondents said that they have knowledge about these 

laws but don’t use it. 

10. Action against husband against cruelty: 

Table 13: 

Action against husband against 

cruelty 

Number %age 

Yes, if situation prevails 10 12.5 

No 34 42.5 

Ashamed of using it 26 32.5 

No idea that they can take action 10 12.5 

Table 13 shows the distribution of answers to the Question in the questionnaire, asking 

whether the respondents are aware that they can take action against husband’s cruelty. Only 

10, i.e. 12.5% of the respondents answered in positive, while 34, i.e. 42.5% of the 
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respondents answered in negative, 26,i.e. 32.5% said that they feel shame in using such laws 

and 10, i.e. 12.5% said that they have no idea that such laws prevails. 

11. Membership of Women’s organisations: 

Table 14: 

Membership of Women’s 

organisations 

Number %age 

Yes 0 0 

No 80 100 

No idea of such kind 10 12.5 

Table 14 shows the distribution of answers to the Question in the questionnaire, asking 

whether the respondents have membership of Women’s organisations. None of the 

respondent was member of any women organisation, however 12.5% of the women have 

knowledge of such organisations. 

 

RESULT AND DISCUSSION: The result of the research and discussion on it is as: 

Majority of women whether working or non-working (70) had positive attitude towards the 

importance of empowering women folk. They are in favour of women empowerment as well 

as their emancipation for eradication of violence, discrimination against women and 

protection of their rights.  

Even in this 21st Centaury most of the women does not have any power even at their homes 

and their basics rights are not fully enjoyed by them till this date which is clear from this 

survey as: 

1. Majority of the women whether they are working or non-working or belongs to any 

class does not have any power at home. 

2. A large no. of respondents feels subordination in their lives. There are respondents 

who does not even had any idea about it.  

3. The feeling of “parents becoming unhappy at the birth of girl child” still prevails, 

however they took it as their luck. 

4.  The larger segment of the respondents does not feel freedom in expressing her desire. 

5. Highly educated women have more awareness and understanding of constitutional 

rights than the women with no education. 

6. A majority of respondents agree that women should be treated equally as men. 
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7. A large no. of respondents has no idea of Domestic violence act. And those who have 

heard about it do not have knowledge and understanding of this act. 

8. Majority of the respondents have less awareness about government schemes for the 

development. 

9. Majority of the respondents feel shame in taking any kind of action against her 

husband in case of cruelty, because society does not like such women even if her 

husband beats her. 

10. Majority of respondents face sexual exploitations or remarks at one time or another 

and they want strict actions against such persons but are not ready to come forward. 

And they are not even aware of the laws against any kind of sexual exploitation. 

11. Most of the women do not prefer to take decisions on important matters but leave 

them to their menfolk’s discretion.  

12. Education is found to be positively related to active participation in decision making 

in the family.  

13. Majority of the respondents recognize economic insufficiency as one of the important 

barriers of empowerment. 

CONCLUSION: The survey of this study has led to following conclusions:  

No doubt, women empowerment is a continuous process of several inter-related and mutually 

dependent components among which awareness building is a basic one. And awareness can 

be gained by education which will awaken women about their rights and opportunities, 

importance of these facilities and also make them aware how to seek these facilities for 

themselves. 

One thing is clear from this study that educated women is more aware of her rights but 

whether educated or not women are still hesitant in using their rights and also there is lack of 

awareness regarding legal process or where to approach for the infringement of rights or to 

enforce their rights. Even education has failed to change the mind set of people. Even modern 

women have to carry the bonds of tradition and till this date she is being exploited on the 

name of traditions. For proper dissemination of knowledge and information of women’s 

rights both education and media should be used effectively because in the present scenario 

need is to educate and spread awareness among not only women but men also so that status 

of women can be improved. Women themselves have to grow conscious of their dignity and 

needs only then they can emancipate themselves. It is necessary to motivate women so that 

they can raise their voices against any kind of exploitation and media can play important role 
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in it. Women can be empowered in true sense only by spreading awareness and eradicating 

violence. 

One thing is clear from the above discussion that the respondents are mostly sufferers in this 

whole scenario, however a number of policies and programmes has been launched but they 

are not effective in absence of awareness about them and their use. In order to implicate the 

policies, policy and programme frames, implementation and development agencies, law 

enforcement machinery and the judiciary as well as non-governmental organization should 

come forward to shoulder their responsibility. There must be a close link among Govt., 

NGO‟s, and general public as well as other organization to make all these programmes 

fruitful. Following measures need to be undertaken to implement already existing policies:  

1. Promoting social awareness on gender issues and women‟s human rights.  

2. Review of curriculum and educational materials to include gender education and human 

rights issues.  

3. Removal of all references derogatory to the dignity of women from all public documents 

and legal instruments.  

4. Use of different forms of mass media to communicate social messages relating to women‟s 

equality and empowerment.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



18 
 

ISSUES CONCERNING EXECUTION OF DEATH PENALTY 

Rohini Hirwane, ILS Law College, Pune 

Mohit Khanna, Government Law College, Mumbai 

 

 

 

A. Introduction 

With the rise and advancement of crimes in the society, the nature of punishment is becoming 

stricter. The highest form of punishment in India is capital punishment that is given for 

atrocious crimes. It can work as both, retributive as well as utilitarian kind of punishment. 

This paper is based on the legal and social control of death penalty in India and highlights the 

issues concerning its execution. After analyzing the suitability of death penalty in the society, 

it can be concluded that India recognizes it. This recognition is arrived at, by laying 

parameters for awarding death penalty through landmark judgments. However India does not 

advocate it entirely. Various issues in execution are unignorable. Capital punishment as well 

as its mode of execution is said to violate convicts’ fundamental rights by depriving their 

Right to live with dignity. It is not only unconstitutional but also violative of international 

treaties like the ICCPR. Additionally, the judicial officers are blamed of freakishly and 

arbitrarily imposing death penalty, without uniformity in sentencing. But one of the primary 

questions that arise is whether crimes can be attributed to internal or external factors of the 

offender. All these issues and changing trends in death sentencing are extensively dealt with 

in the paper. 

 

B. Origin and Development  

Punishment is any pain, penalty, suffering, or confinement inflicted upon a person by the 

authority of the law, for some commission of crime or omission of duty enjoined by law.4 

Two chief theories of punishment are the retributive and utilitarian theories. 

 

1. Retributive 

The Retributive theory works on the Biblical principle of “an eye for an eye, a tooth for a 

tooth.”5Retributivism involves both positive and negative desert claims. It prohibits both, 

punishing those who are not guilty of wrongdoing, and punishing the guilty more than they 

                                                           
4 Black’s Law Dictionary, 9th Edition. 
5Exodus 21: 23–25; Leviticus 24:17–20. 
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deserve.6 Thus it functions on the idea that only when an offender sees the punishment of his 

crime to be the natural or logical outcome of his act that he is likely to be led to any real 

repentance and it is only this recognition that is likely to lead others to genuine abhorrence of 

crime.7 

The other theory of punishment is the utilitarian theory. Where the retributive theory actually 

punishes the offender, the utilitarian theory is prospective i.e. directly achieves the result of 

the punishment. Utilitarian considerations should be consulted to fill in the gap left by the 

vagueness of proportionality in retributive punishment.8 

 

2. Utilitarian 

On the other hand, the essence of Utilitarian theory is “An eye for an eye will turn the whole 

world blind” – Mahatma Gandhi. 

Jeremy Bentham, the instrumental behind the utilitarian theory said, “The principal end of 

punishment is to prevent offences. The offence already committed concerns only a single 

individual. In many cases it is impossible to redress the evil that is done; but it is always 

possible to take away the will to repeat it. For however great may be the advantage of the 

offence, the evil of the punishment may be always made to out-weight it.”9According to him 

punishment is evil in the form of remedy, which operates by fear.10 Thus he postulated four 

theories of punishment that underlies his utilitarian belief – Reformative, Deterrent, 

Preventive and Compensatory. 

 

The reformative approach advocates a simple idea that, ‘we must cure our criminal, not kill 

them’ i.e. criminal welfare.11Seldom use of imprisonment, abandonment of short sentences, 

attempt to use prison as training rather than a pure punishment, and greater employment of 

probation, parole and suspended sentences are instances of reformative trend.12 

Glanville Williams asserts that deterrence is the only ultimate object of punishment. 

“Punishment (sanction) is before all things deterrent, and the chief end of the law of crime is 

to make the evildoer an example and warning to all that are like minded with him.”13Specific 

                                                           
6 Walen, Alec, Retributive Justice, The Stanford Encyclopedia of Philosophy, Winter 2016. 
7JOHN S. MACKENZIE A MANUAL OF ETHICS, p.406. 
8Supra note3. 
9 Theory of Legislation, Volume 2, Jeremy Bentham, Etienne Dumont, p.41 
10ibid, p.167. 
1112 P.J FITZGERALD, SALMOND ON JURISPRUDENCE, (12th Ed 2008), p.95 
12ibid. 
13MACKLIN FLEMING, OF CRIMES AND RIGHTS, p.114, 1978. 
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deterrence works in two ways. First, an offender may be imprisoned to physically prevent 

crimes. Second, this incapacitation will discourage the offender from repeating the offence. 

Compensatory theory, also known as the Expiatory theory, focuses on the principle of “to 

pay for the sin committed”. Under Section 320 of the Criminal Procedure Code, 1973 this 

theory is being implemented. Section 320 of the said statute describes certain crimes, which 

can be compoundable. The accused can compromise with the victim by paying money or 

through apology. 

 

India recognizes death sentence as the Constitution makes several references to capital 

punishment. Firstly, the Constitution provides that a person can be deprived of his life 

through a lawful procedure.14Secondly, it gives the President and the Governor of a State the 

right to suspend, pardon, or commute death sentences.15 The Constitution also provides for an 

appeal to the Supreme Court in case of reversal of an order for death sentence, by any lower 

court.16Thus, the law explicitly states that capital punishment may be constitutional. Apart 

from the Constitution, other statutes like the Indian Penal Code,17 Indian Arms Act, 

1959,18Explosive Substances (Amendment) Act, 200119 etc. also recognize death sentence as 

a valid punishment. As of today 141 countries of the world are abolitionists in law or 

practice, but India remains as a retentionist country.20 

 

C. The Parameters  

The phrase "rarest of rare case" (R-R) originates from the Supreme Court’s decision in 

Bachan Singh v. State of Punjab21. Although this judgment upheld the constitutional validity 

of death penalty in India, the Court ruled that the imposition of death sentence should not be 

awarded in all cases except in a rare case. Later on in Machhi Singh’s case, the doctrine was 

formalized and the court tried to lay down the criteria for assessing when a crime fell into this 

category. The bench formulated some guidelines to be adopted in identification of R-R cases. 

These guidelines are the aggravating and mitigating factors that need to be considered before 

pronouncing a sentence in favor or against death penalty. 

                                                           
14INDIA CONST. art. 21. 
15INDIA CONST.art.72. 
16INDIA CONST. art.134 (1). 
17INDIAN PENAL CODE, 1860, Sec. 302. 
18INDIAN ARMS ACT, 1959, Sec. 27 (3). 
19EXPLOSIVE SUBSTANCES (AMENDMENT) ACT, 2001,Sec.3 (b). 
20Amnesty International Global Report, Death Sentences and Executions 2016, available 

athttps://www.amnesty.org/download/Documents/ACT5057402017ENGLISH.PDF. 
21AIR 1980 SC 898, 
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Aggravating factors: the decisions are to be made in favor of death penalty when: 

 Extremely brutal or grotesque murder that arises extreme indignation of the 

community. 

 Murder of a Scheduled Caste or Scheduled Tribe arousing social wrath. 

 Murder to satisfy deprave and mean motive. 

 Bride burning or Dowry death. 

 Murderer is in a position of trust or in course of treason. 

 Crime is enormous in nature. 

 Victim is a child, helpless woman, old/infirm person, or public figure. 

Mitigating factors: the courts may consider the following circumstances to impose lesser 

punishment: 

 Offence was committed under mental or emotional distribution. 

 Young or juvenile accused shall not be sentenced to death. 

 High level of deterrence promised by the accused. 

 High level of reformation and rehabilitation ensured by the accused. 

 Moral justification of the offence. 

 Under the influence and domination of another. 

 The accused was mentally defective to comprehend the criminality of his conduct. 

The balancing of aggravating and mitigating factors to award death penalty only in cases 

where the alternative is definitely foreclosed is hardly done. It is the individual philosophy of 

the judges rather than the R-R doctrine that determines the fate of the accused. 

 

D. Violation of Fundamental Rights 

Articles 14, 19 and 21 or the Golden Triangle22 are of prime importance that breathes vitality 

in the Constitution. Thus a law, which prescribes a procedure for depriving a person of their 

life and personal liberty, has to fulfill the requirements of Articles 14 and 19 also. Although 

the majority ruling in Bachan Singh dismissed the challenge that death penalty was 

unconstitutional, its existence in India is abhorrent and an anathema to human rights and 

Article 21 of the Constitution.  

1. Article 14 

Death Penalty confers an unguided, unlimited and standard-less discretion on the Court 

whether to put the accused to death for the offence of murder or let him continue to live. In 

                                                           
22Minerva Mills v. Union of India(1980) 3 SCC 625. 
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most cases death penalty has been affirmed or refused to be affirmed, without laying down 

any legal principle.23 Moreover, the Supreme Court in Machhi Singh v. State of 

Punjab24“considerably enlarged the scope for imposing death penalty beyond what was 

envisaged in Bachan Singh.25 

This conceptual confusion around the R-R analysis, without a consistent interpretation to the 

test, holds Article 14 violated.26 Its basic requirement is that it should be guided by some 

standards. Thus unfettered discretion conferred upon the Court to decide about the imposition 

of death penalty or life imprisonment upon the convict is clearly violative of the principles 

embodied in Article 14 of the Constitution. 

2. Articles 19 & 21 

If a sentence were disproportionate to the offence, it would not pass the test of reasonability 

and eventually deemed to be void under Articles 19 and 21.27 Article 19(1) provides with 

several Freedoms guaranteed to the persons, which are subject to reasonable restrictions 

mentioned in Articles 19(2) to (6) of the Constitution. Deprivation of such freedoms through 

imposition of death penalty must necessarily be reasonable.28 

Only in exceptional or R-R cases, death sentence is equivalent to the offence committed. The 

legislation fails to indicate as to what are those exceptional cases.  

Article 21 allows deprivation of life and personal liberty according to just, fair and reasonable 

procedure established by law. In the light of the decision in Mithu v. State of Punjab29section 

303 of the IPC was struck down as violative of Article 21 and 14 of the Constitution of India, 

as the offence under the section was punishable only with capital punishment and did not 

give the judiciary the power to exercise its discretion and thus resulted in an unfair, unjust 

and unreasonable procedure depriving a person of his life. 

Lastly, Bhagwati, J. in his dissenting opinion in Bachan Singh30 has given a number of 

reasons for holding that death penalty is not only unconstitutional being violative of articles 

14 and 21 but also undesirable from several points of view. One of the reasons given by him 

                                                           
23 Santosh Kumar Satishbhushan Bariyar v. State of Maharashtra, (2009) 6 SCC 498, para 104. 
24(1983) 3 SCC 470, para 33-37. 
25 Swamy Shraddananda v. State of Karnataka, (2008) 13 SCC 767. 
26 Mohd. Farooq Abdul Gafur v. State of Maharashtra, (2010) 14 SCC 641. 
27CODE OF CRIMINAL PROCEDURE, Section 354(3). 
28Vijay N. Ghormade,ed., Death Sentence, A Struggle for Abolition, Essays in Honour of Padma Bhushan Dr. 

L.H. 

Hiranandani, Hyderabad Sind National Collegiate Board and Hind LawHouse, 2008, pp. 79-104. 
291983 AIR 473. 
30Supra note 19. 
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is that death penalty is irrevocable because the execution of the sentence of death in such a 

case makes miscarriage of justice irrevocable. 

 

E. Hanging- Violation of Right to Life 

Back in 1949 – 1953, hanging, electrocution, guillotine, lethal gas and shooting were the 

methods of execution employed in the Western World. Later it was held that though hanging 

was simple, speedy and humane, it did not meet the requisite standard of decency.31Even the 

convicted leaders at the Nuremberg trials asked for execution by the firing squad. This kind 

of execution was dignified and less painful than hanging by neck till death.32 

The issue of public hanging first came to light in the Indian Courts in the case of Attorney 

General v. Lachma Devi.33It was held that public hanging “even if permitted, under the rules 

would violate Article 21 of the Constitution being barbaric, disgraceful as seen in any 

civilized society.” 

In India, the jail manuals of various States provide for the method of execution of death 

sentence. Once death sentence is confirmed after exhausting all the possible remedies, the 

execution is carried out in accordance with section 354(5) of the Code of Criminal Procedure 

1973. The 187th Law Commission Report34 analyzed whether section 354(5) of the Cr.PC is 

required to be amended for providing another mode of execution of death sentence. 80% 

Judges were of the view that the present mode of execution of death sentence should be 

altered. As per the recommendations of the Law Commission, Section 354(5) of Cr.PC needs 

to provide an alternative like administering lethal injection until death. 

 

F. Violation of International treaties 

So far, there exists only one international treaty that provides for abolition of death penalty. 

While death penalty is not completely prohibited by the International Covenant on Civil 

and Political Rights (ICCPR), majority states have abolished it. But rapid change in 

customs towards a position in favour of worldwide abolition may bring a difference.35 

                                                           
31 Melvin F. Wingersky, Report of the Royal Commission on Capital Punishment (1949-1953): A 

Review,available at 

http://scholarlycommons.law.northwestern.edu/cgi/viewcontent.cgi?article=4198&context=jclc. 
32187TH LAW COMMISSION OF INDIA REPORT, Mode of Execution of Death Sentence and Incidental Matters, 

available at http://lawcommissionofindia.nic.in/reports/187th%20report.pdf. 
33AIR 1986 SC 467. 
34Supra note 31. 
35International Bar Association, The Death Penalty under International Law: A Background Paper to the 

IBAHRI Resolution on the Abolition of the Death Penalty, available 
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At the time ICCPR was drafted (1947 – 1966), only10 countries had abolished death penalty. 

Nonetheless after extensive debates and brainstorming, today ICCPR holds 74 signatories and 

169 parties.36 The most important provision relating to death sentence is Article 6 of the 

ICCPR, which states, “Every human being has the inherent right to life. Law shall protect this 

right. No one shall be arbitrarily deprived of his life.” According to Amnesty International, as 

on December 31, 2016following is the stand of countries:37 

 Abolitionist for all crimes – 104 countries 

 Abolitionist for ordinary crimes – 7 countries 

 Abolitionist de facto – 30 countries 

 Retentionist – 57 countries 

While only a few countries have retained and used death penalty, this list includes India, 

China, Indonesia and the United States, making a majority of people in the world potentially 

subject to this punishment.38India has ratified the ICCPR, which is incorporated into Indian 

law through The Protection of Human Rights Act, 1994.39 Further India shall endeavor to 

"foster respect for international law and treaty obligations in the dealings of organized 

peoples with one another.”40 Courts have respected rules of international law where there is 

no contradictory legislation in India.41 Therefore, though ICCPR strives to abolish death 

penalty and India retains its stand in favor of capital punishment while the incorporation of 

the treaty into domestic law echoes the abolitionist nature.  

G. Judge-centric decisions 

“One cannot conceive of objectivity without subjectivity” –Paulo Feire 

Professor Black shield, in 1970, highlighted the judge-centric application of the death penalty 

in over 70 decisions by the Supreme Court during 1972-1976. He noticed a pattern of large 

number of death sentences given or confirmed by Justices Vaidialingam, Alagiriswami and 

Dua.42 

                                                                                                                                                                                     
athttp://www.ibanet.org/Human_Rights_Institute/About_the_HRI/HRI_Activities/death_penalty_resolution.aspx

, May 2008. 
36UN General Assembly, Second Optional Protocol to the International Covenant on Civil and Political Rights, 

Aiming at the Abolition of the Death Penalty, 15 December 1989, A/RES/44/128. 
37 https://deathpenaltyinfo.org/abolitionist-and-retentionist-countries 
38262ND LAW COMMISSION OF INDIA REPORT,The Death Penalty, available at 

http://lawcommissionofindia.nic.in/reports/report262.pdf 
39ibid. 
40INDIAN CONST. art.51,cl.(c). 
41National Legal Services Authority v. Union of India, (2014) 5 SCC 438. 
42 A.R. Blackshield, Capital Punishment in India, 21(2) Journal of the Indian Law Institute, 156-158 (1979) 
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The judge-centric nature of ruling can be illustrated by the Supreme Court’s verdict in the 

case of Swamy Shraddhananda v. State of Karnataka.43The appellant was convicted by the 

Sessions Court and sentenced to death for the offence of murder. In appeal, the High Court 

confirmed the conviction and death sentence without any modification in the earlier sentence. 

The division bench of Supreme Court unanimously upheld the conviction but they were 

unable to agree on the punishment meted out to the appellant. On one hand, S. B. Sinha J. felt 

that in the facts and circumstances of the case, the punishment of life imprisonment would 

serve the ends of justice. On the other hand, M. Katju J. took the view that the appellant 

deserved nothing but death. 

The bench then referred to the case of Bachan Singh44, that casts an obligation on the court to 

state the ‘special reasons 'founded on the exceptionally grave circumstances of the particular 

case relating to the crime as well as the criminal for awarding death sentence. It was argued 

that though the appellant killed the deceased in a planned and cold-blooded manner, he did 

not cause any mental or physical pain to the victim, thereby by setting aside the order of the 

trial court as confirmed by the High Court. 

Additionally, lack of uniformity by the Supreme Court in similar offences has resulted in 

confusion about the application of R-R test. On the one hand the Court has held that the rape 

and murder of a one and half year old child in one case would not attract the death penalty 

because though these crimes were heinous, the offenders were not a danger to society, and 

the possibility of reform was not closed.45 On the other hand, the Court has held that the rape 

and murder of a 5 year old, were by their very nature extremely brutal, depraved, heinous and 

gruesome, and were thus deserving of the ultimate penalty.46 

Justice Bhagwati in Sangeet and Anr v. State of Haryana expressed the imposition of the 

death penalty as ‘judge centric’ as it depended on the composition of the Bench.47 

The Law Commission of India received a reference from the Supreme Court to study the 

issue of the death penalty in India to “allow for an up-to-date and informed discussion and 

debate on the subject.”48The findings of the Law Commission of India revealed that one of 

the Supreme Court judges conferred death sentence in 15 out of 30 cases. Out of these15 

cases, the Supreme Court itself declares 5 per incuriam. This research analysis and other 

                                                           
43(2008) 13 SCC 767. 
44AIR 1980 SC 898. 
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studies illustrate the impossibility of “principled sentencing”, which is a prerequisite for 

constitutionality of death penalty in India.49
 

 

H. Society towards the convict 

The argument against death penalty comes down to one’s personal view about crime and 

criminals. Whether a crime is mere inherent actions of depraved people or is it attributable to 

the environment and circumstances of the offender. Man is a social animal and he cannot 

immune himself from the vices of the world. He socializes and forms biases and prejudices, 

which mirror in his acts of horror. 

The process of socialization contributes to an individual’s guts that he can rape a woman and 

leave her on the street to die, that he can murder somebody and not fear the consequences, or 

his intense hatred for other communities can lead him to strip, parade, rape and murder. 

When such grave offences are not curbed appropriately, or if the nature of punishment is 

lenient, offenders don’t seem to be apprehensive about the repercussions. The society then 

fails to preserve the social contract. Thus, crimes are equally attributable to the external 

factors of the offender as individual liability. 

Arguments on deterrence assume that fear will trump the massive influence of vices in one’s 

life. If the society does not condemn the ghastly acts, the crime will never escape from the 

criminal.  

 

I. Conclusion 

As rightly pointed out by Albert Camus, a French philosopher - “Capital punishment is the 

most pre- meditated of murders”. Sadly, it has been accepted as a form of punishment in 

various societies around the world. In the present day and age, keeping in mind the legal and 

social issues associated with capital punishment, India should move towards becoming an 

abolitionist country in spirit with the mandate of international law and the reformist theory of 

punishment. 

 

 

 

 

                                                           
49Supra note 37, p.144 
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ABSTRACT 

Information and Communication Technologies (ICTs) are progressively being adopted in 

Police work with the aim of nurturing greater accountability and a contrivance to check 

cyber crime. The knowhow about cybercrime is also inadequate among a significant section 

of the officers. The training programmes on cyber crime and its detection is only made 

available to a selected few, while the rest remain in darkness. As the number of victims of 

cybercrimes is increasing day by day, the policemen (even at the root level) must be aware 

and conscious of the nuances of cybercrime so that they can capably guide the people and 

counter the menace. In this regard the present paper seeks to address the predicament of 

cyber crime in the State of J&K and provide certain suggestions to help the police officials in 

dealing with cyber crimes and to check the peril. 

Keywords: ICTs, cybercrime, Policemen, ecrimes 

INTRODUCTION 

Cyber Crime has become one of the major problem to country’s law enforcers. Virtually, the 

person using the computer for crime will be leaving no trace of his activities if he and the 

computer comes in perfect consonance, that means the man using the Computer knows in and 

outs about Hardware and Software. This brings to fore an urgent need to educate police 

officers, who are investigating frauds, embezzlements and cheating in the conventional way 

as new and new areas in banking, insurance and finances including Stock Exchanges are 

being computerised. With the computerisation of such financial institutions the rate of 

electronic frauds has increased, Electronic embezzlement and electronic cheating will give a 

new name of electronic criminal to the perpetrator. Two families in Delhi recently received a 

rude shock when people started calling and visiting them in response to advertisements about 

sexual services reportedly offered by a young wife and a female college student inserted 
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deliberately in the internet to harass them. This is just the one of the thousands of cases of 

Cyber pervert criminals. 

There is another area of theft of information which is also done using computers. Theft of 

Information is of more potential value and damage than theft of money50. Theft of 

information will leave a irreparable damage therefore this threat has to be taken care of very 

seriously. One such case of theft of information by computer came to the light in USA at 

United Energy Agency. One of the employee of the Computer Centre before retiring had 

established contact of the computer with his house telephone. The work of that computer was 

to keep secret information and tell them on being asked through telephones. With Cyber Law 

now in position, that is going to be a major challenge to the law enforcement agencies to 

understand it and enforce it. Even with Cyber Laws a crackdown on such Cyber Criminals 

would be extremely difficult for want of proper training and sensitisation. More often they 

tend to get away with impunity. 

Today’s Police is expected to provide multi-dimensional service to the people in a proactive 

way. This entails that they are to be equipped in the best possible way to establish them as a 

people friendly police force. To provide the best of services it has been found that the police 

force has failed to come out of its cocoon and most of the officers remain unpragmatic and 

uneasy towards the recent developments. ICTs are providing multifaceted array of tasks not 

only to the masses but also to the police. In addition to this, the abuses of ICTs have also 

challenged the police to a newer form of crime – cyber crime. The paper is an attempt to 

delve into the infrastructure and technical skills that the Police of Jammu & Kashmir should 

offer to the people to combat cyber crime. 

TYPES OF CYBER CRIMES 

Cyber crimes can be of the following nine types:  

(a) Cyber Pornography 

(b) Cryptography 

(c) Cyber Fraud 

(d) Cyber Stalking/ E-mail threats 
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(e) Cyber terrorism/ Hacking/ Information War 

(f) Cyber theft 

(g) Economic Espionage 

(h) Obscene Materials 

(i)  Software Piracy and Electronic funds transfer fraud51 .  

Furthermore, they can also be classified as the following:  

(1) Denial of service attacks:  

It is an attack on a web server with false requests for pages. The server spends so 

much time trying to process these requests that it cannot respond to legitimate 

requests and may crash.  

 

(2) Viruses, worms, trojans and other forms of malicious code:  

Malicious code is a general term for programs that, when executed, would cause 

undesirable results on a system; Computer viruses are computer programs that can 

replicate themselves and harm the computer systems on a network without the 

knowledge of the system users. Viruses spread to other computers through network 

file system, through the network, Internet or by the means of removable devices like 

USB drives and CDs. Computer viruses are after all, forms of malicious codes written 

with an aim to harm a computer system and destroy information. Writing computer 

viruses is a criminal activity as virus infections can crash computer systems, thereby 

destroying great amounts of critical data.  

 

(3) Unauthorized Entry:  

The activity of breaking into a computer system to gain an unauthorized access is 

known as hacking. The act of defeating the security capabilities of a computer system 

in order to obtain an illegal access to the information stored on the computer system is 

called hacking. The unauthorized revelation of passwords with intent to gain an 

unauthorized access to the private communication of an organization of a user is one 

of the widely known computer crimes. Another highly dangerous computer crime is 
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the hacking of IP addresses in order to transact with a false identity, thus remaining 

anonymous while carrying out the criminal activities.  

 

(4) Information Tampering:  

Intruding into and damaging information stored in different storage devices of the 

computer.  

 

(5)  Cyber stalking: 

 The use of communication technology, mainly the Internet, to torture other individuals is 

known as cyber stalking. False accusations, transmission of threats and damage to data and 

equipment fall under the class of cyber stalking activities. Cyber stalkers often target the 

users by means of chat rooms, online forums and social networking websites to gather user 

information and harass the users on the basis of the information gathered. Obscene emails, 

abusive phone calls and other such serious effects of cyber stalking have made it a type of 

computer crime.  

(6) Spamming  

      Sending unsolicited bulk email.  

 

(7) Mouse-trapping  

Clicking the browser’s back button with the mouse does not lead out of the unwanted site 

but only to the viewing of further unwanted pages eg. pornography. To escape the user 

may need to close the browser or even restart the operating system.  

 

(8) Phreaking :  

Breaking into the telephone network illegally to tap phone lines;  

 

(9) Computer Damage: 

 Injuring the hardware of the computer.  

 

(10) Phishing:  
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The act of attempting to acquire sensitive information like usernames, passwords and 

credit card details by disguising as a trustworthy source. Phishing is carried out 

through emails or by luring the users to enter personal information through fake 

websites. Criminals often use websites that have a look and feel of some popular 

website, which makes the users feel safe to enter their details there.  

 

(11) Identity Theft:  

This is one of the most serious frauds as it involves stealing money and obtaining 

other benefits through the use of a false identity. It is the act of pretending to be 

someone else by using someone else’s identity as one’s own. Financial identity theft 

involves the use of a false identity to obtain goods and services and a commercial 

identity theft is the using of someone else’s business name or credit card details for 

commercial purposes. Identity cloning is the use of another user’s information to pose 

as a false user. Illegal migration, terrorism and blackmail are often made possible by 

means of identity theft.52  

 

Cyber Crimes can be committed against persons, against property and against 

Government. Cyber Crimes committed against persons would include harassment of a 

person with the use of a computer such as e-mail. Cyber Stalking and Transmission of 

Pornography with the help of computer and internet a cyber criminal can cause 

maximum harm and harassment to society in general through the threat, trafficking 

distribution, posting and dissemination of Obscene Material including Child 

Pornography, Indecent Exposure and Pornography. A Cyber Criminal, if he chooses 

to, can continuously harass any person or a group of persons through Electronic Mail, 

access to website or through the popular chat programmes.  

 

Cyber Crimes can also be committed against property such as Computer Vandalism 

using cyberspace to trespass computer, transmission of harmful programmes and 

unauthorised possession of computerised information. Basically, Cyber Crimes 

against property are of 5 types, such as Hacking, Cracking, Viruses, Software Piracy 

and Stealing of Intellectual Property Rights. 
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CYBER CRIME AND LAW ENFORCEMENT 

The development of new technology invites the establishment of new institutions to 

supervise policing, and value driven design may enable new legal procedures that are 

better equipped to hold policing accountable. The new policing aims to prevent and 

pre-empt crime rather than to prosecute it53. By predicting when, how, and by whom a 

crime will be committed, it aims to enable efficient intervention. Law enforcement 

has recognized in virtual space a toolkit of restraints on criminal behaviour. These 

restraints include law, technological features, network typology, and the social 

construction of particular uses of computers.m54 . 

India was one of the very first countries to enact a full fledged Act dealing with e-

commerce, e-governance and cyber crimes, known as Information Technology Act, 

2000. The Act was basically framed to facilitate e-commerce but, later on, some penal 

provisions were added to prevent misuse of trade on-line. Now, there are two strong 

schools of thought. One school is in favour of separate Act defining various types pf 

cyber crime procedures to collect digital evidence, its admissibility in Court of Law 

and other aspects covering the future changes in technology. The second school is of 

the opinion that some amendments should be made in the present IT Act, IPC and 

other Acts can suffice the needs of law enforcement agencies55. 

IT Act, 2000 was enacted in June and enforced on 27th October, 2000. Contrary to the 

popular belief, the Act has been quite effective and has emerged as an enabling piece 

of legislation. First and foremost it performed the much required function of declaring 

the e-documents equivalent to paper documents and digital signatures to a natural 

signatures made on a piece of paper. It also brought far-reaching changes in the legal 

system with the corresponding changes in the CrPC and Evidence Act. It introduced 

accountability by attributing e-records to the originator. It also provided a framework 

as a result of which the whole of the infrastructure of Controller of Certifying 

Authorities and Licensing of Certifying Authorities started functioning. The two main 

objectives of the Act i.e. e-commerce by enabling conclusion on contracts and 

creation of rights and obligations through electronic medium and e-governance by 
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enabling use and acceptance of e-records and digital signatures have been well 

achieved. As far as the tackling of cyber crime is concerned, there are still several 

grey areas. 

Law enforcement officials throughout the world are severely handicapped in tackling 

the new wave of Cyber Crimes. The biggest impediment they faced is total anonymity 

which the internet provides to an intelligent cracker. Getting internet account in fake 

name is easy. Moreover accounts can be used and discarded even before the 

authorities know that a criminal attack has taken place. This renders the problem more 

intractable for the law enforcements. Furthermore, there is an international 

connotation to computer crime. The hackers are not hampered by borders and 

geographical imputations. Traditional jurisdictions don’t mean anything any more. 

Today in its brawl against cyber crime the law enforcement agencies face a number of 

challenges: First, procedural resistance hinder law enforcements’s ability to find and 

indict criminals operating online. Second, laws defining computer offences and the 

legal apparatus needed to probe criminals using the internet, cannot match up with the 

fast scientific and societal developments. Finally, there is a dearth of well trained, 

well equipped investigators and prosecutors to detect high tech crime. There are not 

enough law enforcement officers who are trained to combat computer crime. There is 

also the problem of acute storage of component investigating officers and almost no 

Prosecutors are capable enough in prosecuting Computer Crime. So, what are law 

enforcement officers to do? A former FBI computer specialist suggests that, ”you 

either have to take a cop and make him a computer expert or take a computer 

specialist and make him a cop” and I fully agree with this view and we must start 

harnessing our available talents in this regard. 

 To counteract these emergent cyber threats, the role of the police in India should be 

redefined and the force should be professionalized to perform its tasks in cyber space 

through various organizational and structural changes in order to re-institutionalise the 

existing occupational culture, which is the main impediment of the force in combating 

cybercrimes (Thomas 2002:999). However the police alone cannot maintain their 

domain or jurisdiction over cyberspace nor can they fully exercise cybercrime 

patrolling. The success of fighting cybercrimes depends on the support that it gets 
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from the legal systems and the cooperation of community and the users of new 

technologies in cyberspace. 

CYBERCRIME IN THE STATE OF J&K 

Cybercrime is on the rise in the state of J&K. Internet has become one of the easiest 

way and source of exploitation, where anybody can do anything, sitting at the comfort 

of one’s home. The Internet has pioneered not only new ways of reaching customers, 

but also new ways of exploiting them. Moreover with the advent of information 

technology and internet, cybercrimes with all the benefits of anonymity, reliability 

and convenience have become a global phenomenon. As per United States report on 

Internet and computing trends , Indians are the second largest sharers of personal 

information over the Internet after Saudi-Arabians. With increasing popularity of 

chat rooms and vulnerability of personnel data to criminal access, women in India 

have become soft targets to variety of cybercrimes such as pornography, sexual 

defamation, morphing, spoofing etc56. 

The researcher for the purpose of study has visited Cyber Cell, Jammu for collection 

of statistical data, where it was found that, 67% of the police reported cases of 

intimidation on the internet sre from women and young girls57. Around 70%  of the 

cases are relating to cyber morphing and cyber pornography and the recent sensation 

of social media such as Facebook, Instagram has increased the cases of Defamation 

also, where various fake accounts are being made to defame a women and to send 

filthy, vulgar messages. According to the National Crime Records Bureau incidents of 

sexual exploitation of women has increased by 63.7% i 2016 as compared to 2015. 

In September, 2016, the internet sex racket that rocked Jammu, came to the fore when 

Mukesh Nanda S/O Parshottam Lal Nanda R/O Rehari Colony, Jammu lodged a 

written complaint at Police Station Janipur. The complaint went to effect that during 

Google search Nanda found a few phone numbers on certain websites which offered 

sex services. Titles such as ‘seeking sex with excellent model girls offered from 

Jammu’ were common on these pages along with the numbers. The number clearly 

depicted that these services are provided by some locals of Jammu, who have 

                                                           
56 Public Safety United States, 2005. National Strategy to combat women exploitation on the internet. 
57 Statistical data provided by the Cyber Cell Jammu for the past five years (2012-2016) relating to cybercrimes 

against women. 
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mentioned their phone numbers on such websites. They manage girls for illegal 

menace/Prostitution and provide to customers, locals as well as non-locals. On this 

complaint an  instant case was registered and investigation into the matter was taken 

up. During the course of investigation, three people were arrested who were the 

brokers also. The trio disclosed the names of others brokers as well as sex workers, 

and names of various big shots of Jammu were disclosed. 

The cases relating to credit card fraud has also increased significantly after the 

demonetisation. As our country is going towards digitization, cyber frauds and credit 

card scams are increasing. In an another case relating to cyber morphing in Jammu, 

where one girl namely Zainab R/O Old Town, Baramulla, lodged a written complaint 

in Police Station, Baramulla, stating that one of its friend , with whom she has shared 

her pictures has misused them, and circulated those on social media after they fell 

apart on some issue. She also alleges that some of those pictures were photoshopped 

and morphed to put her life in danger by putting them on porno portal websites. Based 

on her complaint case was registered and investigation was taken up. During the 

course of investigation it came to know that one Abrar Ahmad Mantoo S/O Raqeeb 

Ahmad Mantoo had morphed the photographs and uploaded on Facebook. 

In the last 5 years statistical data of cybercrime in Jammu region, total 31 cases were 

registered, out of which 3 cases are not admitted, 3 un-traced, 5 challaned and 20 

cases are still under investigation. Cyber Crime Cell, Jammu is not a full fledged 

Cyber Police Station till now. It just provide assistance. Investigation, filling of caes is 

done by the regular police only. Cyber Cell is a part of the expert cell. The Cyber Cell 

has 6 cyber experts. Most of the cases are relating to fake ids, character assassination, 

credit card frauds etc. 

Jammu being multi religious and multi lingual city is very sensitive and vulnerable to 

cyber posts of communal nature and therefore such a related communal offences have 

the potential of causing serious law and order problems. It is also expected that the 

impact of cyber crime in contest of socio-legal dimension will be a challenge for the 

police to a large extent. 

Therefore, there is a magnificient increase of cyber crime cases in J&K. Its very 

difficult to regulate and control such crimes as these crimes only effect the individual 

virtually and no physical harm is done to an individual, and not much expertise staff is 
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available to deal and crack such crimes. These crimes are still taken very leniently and 

most of the time these cases are dealt under as regular crimes. To fight these crimes 

we need to have some expertise staff and lot of awareness among the people. 

         SUGGESTIONS & RECOMMENDATIONS 

1. A Cyber Crime Cell/Police Station should be developed to handle cases dealing with 

computer offences.  

2. A Cyber Forensic Laboratory with all updated technologies should be endorsed to 

detect computer crimes.  

3. A team of specially trained officers expert in detecting cybercrimes should be reared in 

the model of ‘Cybercops’ of Andhra Pradesh Police. A special group of officers must be 

skilled in collection, storage, and, retrieval of digital evidence. Laboratory and skill 

development to maintain digital evidence is a need of the time.  

4. The Police Commissionerate should take initiatives to have information about the recent 

new police technologies that are being used by police in Bangalore, Mumbai, Delhi, 

Chennai and Kolkata with special emphasis to cyber crimes. They should also take note of 

police organizations in developed countries. This will help them to keep pace with new 

challenges of policing and establish itself as a high tech police force.  

5. The local police stations (20 police districts each for Bhubaneswar and Cuttack) should 

keep a vigil on the cyber cafes of their respective localities. It should be ensured that no 

one will be allowed to use the cyber café without valid proof of identity. The time limit for 

surfing in the cyber cafes should also be restricted. Recently the State Government of 

Odisha has made cyber café registration mandatory. The order ensures that apart from 

asking for valid identity proof, the cyber cafes will maintain a record of the visitors and 

also prohibit surfing of websites containing pornography, obscenity, terrorism and other 

objectionable materials.(‘Cyber café Registration Mandatory’, The Sunday Express, 19th 

August, 2012, p.4)  

6. The website of the Police Commissionerate of Bhubaneswar and Cuttack should 

provide information to the city dwellers about the precautionary measures that should be 

taken to check cyber crimes. Awareness among the public about rising e crimes should be 
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made by the city police through the website, advertisements and sensitization programmes 

in educational institutions.  

7. The Contact Number of police personnel dealing in Cyber Crime should also be 

mentioned in the official website.  

8. The new generation policemen should be trained in the application of ICTs in police 

work to help them to carry forward the legacy of the police organization successfully. 

Policemen who are new entrants must be imparted training in ICTs at the inception of 

training programme to enable them to understand its importance in police work. In 

addition to this will reduce the inhibitions in using computerized technologies. They will 

also be sensitized about the abuses of computer technologies.  

9. All complaints of cyber crimes should be given importance. Special directions should 

be given to local police stations so that they can properly guide the people if they come 

with complaints of cyber crimes.  

10. The Crime Statistics of the cities of Bhubaneswar and Cuttack does not show any data 

on cyber offences. This should be included as a separate category in the list and should not 

be merged with other traditional forms of crime. (See http:// 

bhubaneswarcuttackpolice.gov.in/ crimestatistics.php visited on 5.8.2012.)  

11. Awareness programmes should be carried out to sensitize police officers about the 

Information Technology Act, 2000/2008.  

12. Since the number of educational institutions is increasing in Bhubaneswar and Cuttack 

with a regular flow of students from all over India, the Police Commissionerate should be 

extra vigilant and sensible towards the youth. Since the offenders and victims of cyber 

crime are mostly the young generation the police should take a constructive and 

reformatory approach while dealing with them.  

13. Sensitization programmes on cyber crimes should be organized by the Police 

Commissionerate in educational institutions to spread awareness about computer abuse 

among students. Students should also be updated about the provisions of the Information 

Technology Act, 2000/ 2008.  

14. Community Policing Programmes should also be initiated to check cyber offences. 

The people’s participation can be of great help in combating cyber crime.  
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15. The Police Commissionerate needs to provide access to technologies especially 

wireless handsets, computers, internet, and mobile telephones to all ranks of policemen to 

make them adept in handling ICTs.... 

CONCLUSION 

The Police authorities of Jammu & Kashmir has to match steps with other capital cities 

like Hyderabad, Bangalore, Mumbai, Delhi and Kolkata in so far as protection against 

cyber crime is concerned. The police of the twin cities has to initiate noteworthy measures 

to combat computer crimes. A Proper full fledged Cyber Police Station must be set up in 

the state. The Cyber Police Station should have a separate wing of ‘Cyber Crime 

Investigation & Training Cell ‘. The abuses of ICTs is on the rise and with so many 

educational and industrial developments going on, it is the need of the hour to develop a 

more proactive safety measure to check the peril. Since the victims as well as the 

offenders of cyber crime are mainly the younger generation it is important that they should 

be adequately sensitised about the legal directions against cyber crime. With the recent 

regulations on cyber cafes the police officer not below the rank of an inspector has to be 

assigned the responsibility to check or inspect cyber cafes and computer resource or 

network established at any time to comply with the Technology (Guidelines for Cyber 

Cafes) Rules, 2011 as issued by the Ministry of Information Technology. In this regard the 

Police Commissionerate can play a notable role. More so, the police officers including 

those working at the grass root especially in the local police stations if adequately 

informed can be active in combating cybercrime. Proper Hardware and Software required 

for the training of the Police personnel must be purchased. Also, proper education should 

be imparted to others who are associated with the Criminal Justice System, i.e. the 

prosecution process, such as the Public Prosecutors, as well as the members of the 

judiciary and Police officers,etc. Regarding Cyber Law and Cyber Crime Investigation. 

The insinuations to the Police Commissionerate have come with the hope, that if 

implemented can make the police of the twin cities more high tech and agile in combating 

cyber crime. 
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WITCH HUNTING-PRACTICES AND ITS ABOLITION 

(A critical analysis in the light of Rajasthan Prevention of Witch hunting Act) 

 

Neha Khatri Damani 

Department of Law, Mohanlal Sukhadia University 

 

In India the subject of women empowerment is not new and has become burning issue all 

over the world from past few decades. As class women have suffered a lot because of 

diminution of respect and status in relationship between men and women, it is no longer same 

as it used to be. The family which was corner stone of civilised society is breaking up. The 

sense of responsibility towards the society as a whole and towards the community of men 

immediately close to one in particular is being rapidly diluted.58 

 

I read about ancient India, in that period (Vedic period) women enjoyed equal status with 

men in all aspect of life. Works by ancient Indian grammarians such as Patanjali and  

Katyayana suggest that women were educated in the early Vedic period.59Rigvedic verses 

suggest that women married at a mature age and were probably free to select their own 

husbands in a practice called swayamyar or live-in relationship called Gandharva marriage.60 

In medieval period further position of women deteriorated. when child marriages and a ban 

on remarriage by widows became part of social life in some communities in India. The 

Muslim conquest in the Indian subcontinent brought purdah to Indian society. Among the 

Rajputs of Rajasthan, the Jauhar was practised. In some parts of India, some of Devadasis  

were sexually exploited.61 

 

The most wretched aspect of the developing situation is that women have not only been left 

helpless but at every step society have strived hard to make them feel inferior in every aspect 

physically as well as mentally. As consequences they become object of exploitation in many 

ways like dowry, rape, sexual harassment, domestic violence and witch hunting etc. No 

                                                           
58Atray J P Crimes against Women 
59Varttika by Katyayana, 125, 2477 
60Majumdar, R.C.; Pusalker, A.D. (1951). "Chapter XX: Language and literature". In Majumdar, R.C.; Pusalker, 

A.D. The history and culture of the Indian people, volume I, the Vedic age. Bombay: BharatiyaVidyaBhavan. 

p. 394. OCLC 500545168. 
61https://en.wikipedia.org/wiki/Women_in_India 

https://en.wikipedia.org/wiki/Katyayana
https://en.wikipedia.org/wiki/R._C._Majumdar
https://en.wikipedia.org/wiki/R._C._Majumdar
https://en.wikipedia.org/wiki/The_History_and_Culture_of_the_Indian_People
https://en.wikipedia.org/wiki/OCLC
https://www.worldcat.org/oclc/500545168
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wonder, therefore, these practices made women life miserable in many ways and they found 

easy to put their life to an end rather living with these kind of situation. 

 

In many countries still these type of practices are being followed. In many part of our country 

widows live in fear of being killed as Witches when a neighbour becomes ill or livestock die 

unexpectedly. The exploitation of women takes numerous other forms like physical assault, 

mental abuse, criminal assault, economic deprivation, rape, work place harassment, and the 

most heinous is WITCH HUNTING. 

 

What is witch hunting? 

 

Witch hunting involves stamping of women as witch, Dakan,Dayan; it’s either after an 

observation of Ojha, Aghori or stamped by society as jinxed. The victim who has stamped as 

witches is subjected to numerous forms of torture, beating, burns, and parade naked through 

village, forced to eat human excrement and sometime raped too. In some cases their hair is 

chopped off and the children of victim are socially abandoned. 

 

History of witch hunting 

 

The wide distribution of the practice of witch-hunts in geographically and culturally 

separated societies (Europe, Africa, India, New Guinea) since the 1960s has triggered interest 

in the anthropological background of this behaviour. The belief in magic and divination, and 

attempts to use magic to influence personal well-being (to increase life, win love, etc.) are 

human cultural universals.62 

 

Belief in witchcraft has been shown to have similarities in societies throughout the world. It 

presents a framework to explain the occurrence of otherwise random misfortunes such as 

sickness or death, and the witch sorcerer provides an image of evil. Reports on indigenous 

practices in the Americas, Asia and Africa collected during the early modern age of 

exploration have been taken to suggest that not just the belief in witchcraft but also the 

periodic outbreak of witch-hunts are a human cultural universal.63 

                                                           
62 Info available at  wikipedia, https://en.wikipedia.org/wiki/Witch-hunt 
63Ibid 
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One study finds that witchcraft beliefs are associated with antisocial attitudes: lower levels of 

trust, charitable giving and group participation. Another study finds that income shocks 

(caused by extreme rainfall) lead to a large increase in the murder of "witches" in Tanzania.64 

The 6th century AD Getica of Jordanes records a persecution and expulsion of witches 

among the Goths in a mythical account of the origin of the Huns. The ancient fabled King 

Filimer is said to have"found among his people certain witches, whom he called in his native 

tongue Haliurunnae. Suspecting these women, he expelled them from the midst of his race 

and compelled them to wander in solitary exile afar from his army. There the unclean spirits, 

who beheld them as they wandered through the wilderness, bestowed their embraces upon 

them and begat this savage race, which dwelt at first in the swamps, a stunted, foul and puny 

tribe, scarcely human, and having no language save one which bore but slight resemblance to 

human speech65 

 

These type of practices have been followed by many countries for many years and still occur 

in our society where belief in magic and ill practices are prevalent. Witch hunts in modern 

times are continuously reported by the UNHCR of the UNO as a massive violation of human 

rights.66 Most of the accused are women and children but can also be elderly people or 

marginalized groups of the community such as albinos and the HIV-infected. These victims 

are often treated as burden to society and are kept in inhuman situation till the time they die. 

Witch Hunting in India 

 

The practice of witch hunting in India has numerous brutal ways, which include violence 

against the victim and raptly involve to make them live in mercyble condition. State 

government in many states have been trying to address the issue but couldn’t come up with 

strict law which can prevent these practices. These practices are being carried in remote areas 

where level of education is almost zero and where people are living in terrible circumstances 

where they find easy to blame human for their misfortune and ill health and poor crop. In 

many state movements has taken the initiative to curb this condition by making strict laws.  

 

Kartar Singh vs State Of Punjab on 11 March, 1994  Delhi, Haryana, Uttar Pradesh 

and Rajasthan as a result of which several innocent lives have been lost ... doing a 'witch-

                                                           
64Ibid 
65Ibid 
66Ibid 
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hunt' against the innocent people and suspects stigmatizing them as potential criminals and 

hunt them.67The Prevention of Witch (Daain) Practices Act 1999 was enacted in Bihar and 

adopted subsequently by Jharkhand as the Prevention of Witch-hunting (Dayan Pratha) Act 

2001 and by Chhattisgarh as the Tonahi Pratadna Nivaran Act 2005 (also called the 

Witchcraft Atrocities Prevention Act 2005).68 Maharashtra passed the Prevention and 

Eradication of Human Sacrifice and Other Inhuman, Evil and Aghori Practices and Black 

Magic Bill 20134 in response to the long-standing demand by the Maharashtra 

Andhashraddha Nirmoolan Samitidedicated to eradication of superstition, after its founding 

member, Narendra Dabholkar was killed.69 

 

Unknown vs State Of West Bengal And Others on 2 August, 2016, It appears that the 

guidelines were laid down by the Orissa High Court in the authority of Sashiprava Bindhani 

Vs. State of Orissa reported in 2012 (117) AIC 883 with regard to the witch hunting. The 

State Government shall form a Committee comprising of experts from the field of public 

administration, sociologists, etc. to look into the prevalence of the practice of witch 

hunting in various districts in the State of West Bengal with special emphasis in tribal areas 

and the Committee shall submit its report to the State Government within six months from 

date of the order. 

 

What are the motives of witch hunting? 

 

In many cases which were reported the fact that witch killing is an act of Bhu Mafia ( Land 

Mafiya ),superstitions of family, property dispute, personal bone of contention etc. Even in 

manycases police have claimed that witch killing were nothing more than murders. 

 

Historical superstitious tradition: 

The belief in witch craft has deeper relation with spirituality and closely attached with 

Assam’s spiritual history. All disease and mental disorder were treated as caused by uncanny 

super natural power and the person affected by treated as “WITCH”. Mayong, Known as land 

of witchery and Mayongees belived to worship the planet Of Maya or Byadhi. 

                                                           
67https://indiankanoon.org/doc/1813801/ 
68MadhuMehra, AnujaAgrawalhttp://pldindia.org/wp-content/uploads/2013/03/Witch-hunting_in_India.pdf 
69Ironically, Dabholkar’s efforts at getting thelaw yielded little, but within days of his death, the Maharashtra 

state government passed theAnti Superstition and Black Magic Ordinance in August 2013, enacting the law in 

December to replace the ordinance 
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Lack of education: 

Illiteracy is the main root cause of these type of practices which make the condition hideous. 

It causes many problems and halt the growth of any community. It makes people believe in 

black magic, folklore, and super natural power etc. So practical knowledge of things and 

primary education programme can help curb the situation. 

 

Health care services: 

Every year many people due to lack of proper health care services in tribal area for their 

disease approach to Witch Doctors, Ojhas and mislead by them, put their life in danger. 

 

Property disputes: 

There are cases where it has been seen that widow ladies were killed by their families to just 

get their property. 

 

Poverty : 

Poverty and violence go hand in hand.70 It has been seen that extreme change in weather 

which causes harm to crop increases that belief in witch murder .”Manager, Icici Bank Ltd vs 

Prakash Kaur& Ors on 26 February, 2007”The first mistake here is most definitely on the 

part of the bank who does not believe in educating the masses regarding the promises. Once 

the credit card or loan is taken and there appears a default, then the witch-hunt begins.71 

 

Conspiracy : 

 In many cases this has been confirmed by police that witch hunting and murders are just 

mere conspiracy of the villagers or family members. 

 

Sexual assault: 

In Assam Jun 24, 2011 ,  a mother and a daughter were conveniently labeled witches in order 

to be raped and killed . 

 

Witch hunting in Rural Rajasthan:  

Rajasthan is a unique  and largest state( by area) in India , which is known as Land of king or 

land of kingdom, the state located on northwest part of country and is a home of cultural 

                                                           
 
71https://indiankanoon.org/search/?formInput=witch%20hunting 
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diversity.72 In twenty first century stilla woman continues to be labelled as witch in some 

areas of Rajasthan and still the condition of women is piteous that is the question on our 

human being and society. In (Mohan Singh vs State of Rajasthan  )few cases they are being 

ostracized by their family, and torture them and force them to leave the village or in some 

incident they have been beaten brutally. Most affected areas of Rajathasn are Dungarpur, 

Nandeshwer ,Bhilwara. 

 

Witch hunting act 2015: 

 Rajasthan government has introduced a bill to prevent witch-hunting and practice of witch-

craft in the State. The Rajasthan Prevention of Witch-Hunting Bill was passed on 24 April 

2015, which extends to whole state.  In this act definition of witch, witch doctors, witch craft 

have been explained. Further the act explains that any such person who shall commit or 

promote these types of activities will be liable for rigorous punishment which may extend to 

one year to five years.   

 

Where the death of a woman is caused by any burns or bodily injury or occurs otherwise than 

under normal circumstances and it is proved that soon before her death she was subjected to 

witch-hunting, every person who was involved in the commission of such witch-hunting shall 

be punishable with rigorous imprisonment for a term which shall not be less than seven years 

but which may extend to imprisonment for life or with fine which shall not be less than one 

lakh rupees or with both.73 

 

Problems in Act:  

There is no penal provision in law to prohibit or punish the accused. The bill helps in 

prevention and prohibition of these types of practices. Thus, the Bill helps in tackling the evil 

consequences and curbing crimes related or resulting from the practice of witch-hunting.74 

But the implementation of laws is badly needed. The proper knowledge and information of 

the bill should be given to villagers and seminar should be organised in villages time to time. 

Witness should also held liable for not informing nearest police. In the light of the fact, it is 

imperative that the agencies responsible be accountable. Administrations implement the 

decision of court. 

                                                           
72http://rajasthan.gov.in/AboutRajasthan/Pages/default.aspx 
73http://www.lawsofindia.org/pdf/rajasthan/2015/2015Rajasthan14.pdf 
74http://www.thehindu.com/news/national/other-states/rajasthan-introduces-bill-against-

witchhunting/article7061645.ece 
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Conclusion: 

In view of the situation it is imperative that all concerned raise to the handle this menace. 

The atrocities on women are shocking even after the independence and if appears little has 

been archived despite all efforts on the part of Government, judiciary, Police, NGOS and 

Society. 
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THE ROLE OF EDUCATION IN THE REFORMATIVE JUSTICE 

SYSTEM OF JUVENILE OFFENDERS 

*Abhinaya Sridharan,  

School of Law, Christ University, Bengaluru 

 

In today’s day and age, we are becoming witnesses to an increasingly recognizable 

phenomenon of children in conflict with law, which calls for legislations in place to govern 

this. Despite being a country deeply concerned about the welfare of the children in our 

society, further having an impact on the welfare of the society at large, India has been 

plagued by many events of a criminal nature being increasingly committed by the very 

children who were sought to protect. In such a scenario, it has become pertinent to not impart 

retributive justice but one that focuses on rehabilitation. Children are the principal assets of 

any country, and the responsibility of grooming them into citizens fit to be integrated with the 

society falls on the shoulders of the policymakers. In pursuance of this, many rehabilitation 

methods have been considered, out of which education and vocational training occupies a 

prime position. This is a favoured mode of rehabilitation as it provides long term benefits and 

ensures effective rehabilitation. This research is an attempt to understand the laws related to 

children in conflict with law as regards education with the aim of reformation and 

rehabilitation. 

One of the prime pieces of legislation which governs the subject of juvenile justice is The 

Juvenile Justice (Care and Protection of Children) Act, 2015. This Act defines ‘child in 

conflict with law’ as a “child who is alleged or found to have committed an offence and who 

has not completed eighteen years of age on the date of commission of such offence.”75. The 

term ‘Juvenile Delinquency’ applies to the violation of criminal code and/or pursuit of certain 

patterns of behaviour disapproved of for children and young adolescents.76 If this term were 

to be broken down further, we can simplify its meaning to any act or behaviour of a child that 

is unacceptable by the society which is regarded with a punishment or corrective measure. 

More often than not, juvenile offenders have a background of poor academic performance, 

truancy and dropping out. However, it is pertinent that persistent serious delinquents should 

                                                           
75 The Juvenile Justice (Care and Protection of Children) Act, 2015, S.2 (13) 
76 DR BHARAT R PATEL, Juvenile Delinquency (Causes And Control), (Ed. 2015) 
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not be characterized as having school problems, nor should those with school problems be 

characterized as persistent serious delinquents.77 A study conducted by Maguin and Loeber in 

1996 found poor academic performance to be related not only to the prevalence and onset of 

delinquency but also to escalation in the frequency and seriousness of offending. Conversely, 

they found better academic performance to be related to desistence from offending. Hence, 

the conclusion drawn hence is that the poorer the academic performance, the higher the 

delinquency.78 

On the international front, we have seen major instances like that of UN Standard Minimum 

Rules for the Administration of Juvenile Justice, popularly known as the Beijing Rules of 

198579, and the UN Convention on the Rights of Child, 1989 80, working for the protection of 

rights of the child, especially those in conflict with law. However, it was only in the General 

Comment no. 10 (2007) on the UNCRC that the rights of juvenile offenders were discussed 

in detail.81 

In India, we have seen many pieces of legislation governing this issue since the colonial 

times. The very first in this regard can be traced back to 1850 under the name of The 

Apprentices Act. However, we have come a long way since then with many reformative 

policies, many of which are in existence till today. The Constitution of India provides for the 

protection of children under Part III and Part IV which deal with Fundamental Rights and 

Directive Principles of State Policy. The relevant one with regard to education can be found 

under Article 45 which has later translated into Right to Education as given under Article 

21A.82 Subsequent to the ratification of the Beijing Rules by India in 1992, the Juvenile 

Justice (Care and Protection of Children) Act, 2000 replaced the Juvenile Justice Act of 1986. 

Further on in 2015, the Juvenile Justice (Care and Protection of Children) Act, 2015 replaced 

the previous piece of legislation, widening its scope for the protection and betterment of 

juvenile offenders’ rights. Apart from these, we also have state legislations for Borstal 

                                                           
77 JAMES C. HOWELL, Preventing & Reducing Juvenile Delinquency, A Comprehensive Framework, Sage 

Publications, (Ed. 2003) 
78 E MAGUIN, R LOEBER, Academic Performance and Delinquency (From Crime and Justice: A Review of 

Research, Volume 20, (Ed. 1996) 
79 United Nations Standard Minimum Rules For The Administration Of Juvenile Justice, 

https://www.ncjrs.gov/pdffiles1/Digitization/145271NCJRS.pdf 
80 Convention on the Rights of the Child Adopted and opened for signature, ratification and accession by 

General Assembly Resolution 44/25 of 20 November 1989 entry into force 2 September 1990, 

http://www.unicef.org.uk/Documents/Publication-pdfs/UNCRC_PRESS200910web.pdf 
81 General Comment No. 10 (2007), http://www2.ohchr.org/english/bodies/crc/docs/CRC.C.GC.10.pdf 
82 See Right of Children to Free and Compulsory Education Act, 86th Constitutional Amendment, 2002 
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Schools and the Children’s Act, 1960 which cater to juvenile offenders and their right to 

education as a means of reformation.  

In the Juvenile Justice (Care and Protection of Children) Act, 2015, there are various clauses 

that direct the State and the relevant agencies to provide the children in conflict with law with 

quality education and vocational training.83 The main focus is on education, skill 

development, counselling, behaviour modification therapy and psychiatric support through 

agencies such as Special Schools, places of safety, foster families, sponsorship programs, 

NGOs, Children’s Homes and other institutions registered under the said Act. There is also an 

overlap of Right of Children to Free and Compulsory Education Act in terms of providing 

skill development, occupational therapy and life skill education, recreational activities 

including sports and cultural activities, referral services for education, and vocational 

training.84 

The Preamble of the Children’s Act, 1960 also reiterates the focus on rehabilitation in the 

following words – “An Act to provide for the care, protection, maintenance, welfare, training, 

education and rehabilitation of neglected or delinquent children and for the trial of delinquent 

children in the Union territories.”85 Apart from this, Sections 9 and 10 of the said Act 

emphasize on education in Special Homes and Children’s Homes.  

As mentioned before, state legislations govern Borstal Schools in India. The Karnataka 

Borstal Schools Act, 196386 is for young offenders under the age of 21 and places emphasis 

on industrial training and other instructions to induce moral behaviour and prevent crime.87 

As rightly noted by Kofi Annan, former Secretary-General of the United Nations, special 

efforts should be made to prevent juvenile delinquency through effective educational 

opportunities, stable family environments and community based programmes that respond to 

the special concerns of children and offer appropriate guidance and counselling to them and 

their families.88 Education is vital to the rehabilitation and reintegration of young offenders 

and to their healthy development and also to prevention of crime. A holistic approach to 

children’s justice work is needed so that children’s needs and rights are all taken into account, 

                                                           
83 The Juvenile Justice (Care and Protection of Children) Act, 2015, Sections 18(1)(g), 19(3), 44(6), 45(4), 50(1)  
84 S.53, The Juvenile Justice (Care and Protection of Children) Act, 2015 
85 The Children Act, 1960, (Act No. 60 of 1960), http://wcd.nic.in/children-act-1960-60-1960 
86 The Karnataka Borstal Schools Act, 1963, http://dpal.kar.nic.in/pdf_files/24%20of%201964%20(E).pdf 
87 S.2 (a), The Karnataka Borstal Schools Act, 1963 
88 'We the Children: End-decade review of the follow-up to the World Summit for Children', of 4 May 2001 
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including those regarding their education and training.89 School is the only agency 

specifically organized to impart knowledge and skills required to equip a child for adult 

living. In order for schools to fulfil this function, certain roadblocks need to be overcome. 

Following the example in the United States of America, schools need to come up with an 

early identification programme to treat those in need of extra attention better, as that will lead 

to lesser dropout rates, and consequently fewer juvenile offenders. A far more intensive effort 

is essential for the proper instruction of underprivileged groups. This is of high importance as 

it directly prevents their lapsing into delinquent habits. In substandard, poverty stricken urban 

areas, schools can tie up with families and local welfare organizations and provide special 

services for the children.90  

Even though there is progress in terms of protection of rights of the child, especially in the 

case of juvenile offenders, effectiveness in implementation is still a concern. Reformation of 

the lives of juvenile offenders needs to be supported by good education policies targeted 

specifically towards them. Despite several clauses in several pieces of legislations, lack of a 

specific policy in this regard is an issue that must be resolved at the earliest, for children are 

the assets of our nation, and their presence in reformatory homes doesn’t make them any less 

deserving of their basic rights.  

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
89 RN CHOUDHRY, Law Relating to Juvenile Justice in India, 3rd Edition, Orient Publishing Company, 2009. 
90 ROBERT M MACIVER, The Prevention and Control of Delinquency, Transaction Publishers, (Ed. 2008) 
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Abstract 

Euthanasia is one of the most perplexing and debated issues throughout the world. Contrary 

views and arguments exist in this regard whether euthanasia should be legalized or not. This 

debate is continuing one because it is believed that human life is sacred and holy and such 

value should not be violated whereas others say that it’s autonomy of an individual freedom 

of choice to live or die with dignity. In this paper an attempt has been made to simplify the 

legal and moral complexities prevalent in the world regarding Euthanasia with special 

reference to Indian socio- legal aspect.  

Introduction 

"Life is not mere living but living in health. Health is not the absence of illness but a glowing 

vitality the feeling of wholeness with a capacity for continuous intellectual and spiritual 

growth."91  

“I'm not afraid of being dead. I'm just afraid of what you might have to go through to get 

there.” -Pamela Bone  

This is clear from the above  facts that sometimes people with terminal illness would rather 

like to embrace death ‘peacefully’ than clinging on to life filled with intractable pain and 

suffering.  

Every person is desirous to enjoy every essence of life until he dies. But sometimes a human 

being is desirous to end his life by use of unnatural means. To end one’s life in an unnatural 

way is a sign of abnormality. When a person ends his life by his own act we call it “suicide” 

but to end life of a person by others though on the request of the deceased, is called 

“euthanasia” or “mercy killing”. 

                                                           
91 Dr. M. Indira and Dr. Alka Dhal under the caption: "Meaning of life, suffering and death" as read in the 

International Conference on Health Policy, Ethics and Human Values held at New Delhi in 1986 
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Euthanasia' is a compound of two Greek words - eu and thanatos meaning, literally, 'a good 

death' or ‘mercy killing’.92 According to Black’s Law Dictionary (8th edition) euthanasia 

means the act or practice of killing or bringing about the death of a person who suffers from 

an incurable disease or condition, especially a painful one, for reasons of mercy. This practice 

of painless termination of life of an incurable deceased patient is by the physician upon the 

patient’s request.  

Euthanasia is one of the most perplexing issues which the courts and legislatures all over the 

world are facing today. This issue is becoming increasingly more debated  because of recent 

development in countries  like Netherlands and England. In India, euthanasia is most 

contentious which carries the morals, values and beliefs of our society. Supreme court in 

India recently allowed passive Euthanasia in Aruna Shanbaug case93 

Broadly, Euthanasia may be classified  under the following heads: 

 Active euthanasia- Active Euthanasia involves painlessly putting individuals to death 

for merciful reasons, as when a doctor administers a lethal dose of medication to a 

patient.  

 Passive euthanasia- Passive euthanasia means when death is caused by turning off 

the life supporting system e.g. withholding the antibiotics, removing the heart lung 

machine from the patient , etc. In "passive euthanasia" the doctors are not actively 

killing anyone94.It involves not doing something to prevent death as when doctor 

refrain from using device necessary to keep alive a terminally ill patient or a patient in 

a persistent vegetative state (PVS)95 

 Voluntary euthanasia- In this type of euthanasia, consent is taken from the patient. It 

involves the consent from the dying patient or his legal representative. Consent should 

be free from all types of force, coercion etc.  

 Involuntary euthanasia- This is said to occur when the patient is killed against his 

express will. Thus it occurs where patient is not an active participant and has not 

agreed to procedure. 

                                                           
92 Helga Kuhse, BIOETHICS NEWS, July 1992BACKGROUND BRIEFING* (from BIOETHICS NEWS 

Vol.11 No. 4 July 1992 page 40) 
93 ArunaRamchandraShanbaug v. Union of India, AIR 2011SC 1292 (2) 
94Supra note3 
95 Shreyans kasliwal, “ Should Euthanasia be legalized in India?”, Criminal Law Journal, Cri LJ 209(2004). 
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 Non-voluntary euthanasia- In this case, person has not in position to express himself 

to give consent for euthanasia, usually because he has no capacity to do so and the 

very next person who has interest in him want to end his or her life due to his or her 

unbearable sufferings. 

Euthanasia: Historical Background 

According to the historian N. D. A. Kemp, the origin of the contemporary debate on 

euthanasia started in 1870. Euthanasia is known to have been debated and practiced long 

before that date. Euthanasia was practiced in Ancient Greece and Rome Euthanasia, in the 

sense of the deliberate hastening of a person's death, was supported by 

Socrates, Plato and Seneca the Elder in the ancient world. 

In early modern period, the first time the term ‘Euthanasia’ was used by Francis Bacon 

(1561-1626). Mixed opinions on the matter demonstrate discord between arguing scholars. 

Protestantism supported suicide and euthanasia while it was an accepted practice during the 

Age of Understanding. Every culture identifies and recognizes these terms from different 

approaches. Sometimes they are equated to sins, while on some instances they are recognized 

as acts of gallantry. There is a fine line of difference between them. In the early 19th century, 

this word is used as pacing up the process of dying and demolition of a person’s senseless life 

and purposely ending his or her life who is suffering from an incurable disease.  

All forms of euthanasia are considered as Homicide. Ending one’s life is not recognized as an 

abnormal practice in Ancient India. Hindu mythology describes the suicide by Lord Rama as 

Jal Samadhi. Mahatma Gandhi also supported the idea of wilful death. Scholars like these 

approved death by peaceful means. 

Religions like Hinduism, Buddhism and Jainism talk about ending one’s own life but they 

didn’t accept the concept of mercy killing. So humans should respect them and therefore, no 

human being has the authority to choose the time and manner of his death. 

Mercy killing and Self killing 

It is crucial to draw a definite line between ‘Mercy killing’ and ‘self killing’, where many are 

of the opinion that by permitting euthanasia we would be indirectly  permitting suicide. The 

difference between suicide and euthanasia shall be illustrated hereafter. 
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According to Webster dictionary suicide is defined as an act or instance of   intentionally 

killing oneself.  Therefore, suicide could be termed as the intentional termination of one’s life 

by self- induced means for various reasons but mostly it is due to depression whereas 

euthanasia as discussed above is painless termination of life of an incurable deceased patient 

is by the physician upon the patient’s request.  

In Indian law, to impose penal liability intention is essential element. Law of crimes is based 

on the Latin maxim ‘actus non facit reum nisi mens sit rea’ which means guilty act and guilty 

mind together constitutes a crime. Applying this maxim in case of euthanasia, accused  can 

take the defence that he is not liable for committing crime because the victim  in this case has 

given the consent and he may plead the defence under ‘volenti non fit injuria’. But at the 

same time, Indian law is very clear on this point that sec.87 of IPC leaving no ambiguity says 

that consent could not be taken as defence in cases where death or grievous hurt is caused.  

The Bombay High Court in Maruti Shripati Dubal v. State of Maharashtra96, has made a 

distinction between self killing and mercy killing. According to the Court, the suicide by its 

very nature is an act of self-killing or termination of one’s own life by one’s own act without 

assistance from others. But Euthanasia means the intervention of other human agency to end 

the life.97 

Therefore, these two concepts are legally distinct. Euthanasia is nothing but homicide, 

whatever the circumstances is in by which it is affected. 

Euthanasia: How far it is legal in India 

In India, sanctity of human life is foremost which means that human life is sacred and holy 

and such value should not be violated. The law, though active in other countries is sleeping 

giant in India. 

Article 21 of Indian constitution which guarantees Right to Life.  Indian judiciary from time 

to time has given widest possible interpretation to Article 21. This right is inalienable and is 

inherent in us. But the question is if that human being has right to live whether he has a right 

to die in it? 

                                                           
96 Maruti Shripati Dubal v. State of Maharastra; 1987 Cri.L.J 743 (Bomb) 
97 Naresh Marotrao ShakreV. Union of India ; 1995 Cr Lj95 (Bomb). 
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 In order to answer this question the Bombay high court in State of Maharashtra v. M.S. 

Dubal98 has clearly stated that right to live also includes right to die as well and court also 

struck down Sec. 309 of IPC as unconstitutional which provides punishment for Attempt to 

suicide and also desire to die is not unnatural but uncommon and abnormal. On the other 

hand the Andhra Pradesh High court in Chenna Jagadeeswar v. State of AP99, the court in 

this case held that right to die is not fundamental right under art. 21 of the constitution. 

Therefore, sec. 309 is not violative of article 21 of the constitution. However, in P. Rathiman 

v. Union of India100  through this case the euthanasia law awoke from its deep slumber in 

1994 by way of petition  it was  directed against the constitutional validity of Section 309 

IPC, which deals with punishment for attempt to commit suicide. The Supreme Court ruled in 

favour of the petitioner, thereby legalizing suicide and rendering as unconstitutional 

punishment for abetting of suicide.  But again in Gian Kaur v. State of Punjab101, overruled 

P. Rathinam’s case and held that right to life under Article 21 of the Indian Constitution does 

not include the right to die or the right to be killed. Therefore, court held that right to life 

under article 21 is a natural right whereas suicide is unnatural ending of one’s life and 

therefore euthanasia is in contravention and incompatible with right to life. Hence, right to 

die is against the sanctity of human life.  

Reports of Law Commission of India 

Law commission of India in its various report dealt with issues of repeal of sec. 309 or 

retention of sec.309 and in 196th report the extensively dealt with issue of Euthanasia.                                    

In 42nd report law commission recommended the repeal of sec. 309 of IPC.102   

Later the Law Commission in its 210th Report submitted that attempt to suicide may be 

regarded  more as a manifestation of a diseased condition of mind deserving treatment and 

care rather than an offence to be visited with punishment.103  

Law commission introduced its 196th report on ‘Medical treatment to treat terminally ill 

Patients’ (protection of patients and medical practitioners). The report relates to terminally ill 

patient who are desirous to natural death without any life supporting system. The major issue 

                                                           
98   AIR 1977 SC 411. 
99 Chenna Jagadeeswar v. State of AP, 1988 Cri.L.J 549 
100  1994(3) SCC 394. 
101  1996(2) SCC 648. 
102 Law commission of India in its 42nd report on Indian Penal Code submitted on  June, 1971 
103  Law commission of India in its 210th  report on Humanization and Decriminalization of Attempt to Suicide 

submitted on  October, 2008 
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before the Law Commission was of withholding or withdrawing medical treatment (including 

artificial nutrition and hydration) from terminally ill-patients.  

There were certain recommendations given by law commission which are as follows:- 

1. Refusal of medical treatment by a competent patient and its binding nature on medical 

practitioners. 

2. Withholding or withdrawing of medical treatment by medical practitioner in relation 

to a competent patient who has not taken and informed decision and in relation to an 

incompetent patient. 

3.  A patient who takes a decision for withdrawal or withholding medical treatment has 

to be protected from prosecution for the offence of ‘attempt to commit suicide’ under 

sec. 309 of the IPC, 1860. 

4.  Provide an enabling provision under which the  patients, parents, relatives, next 

friend or doctors or hospitals can move a Division Bench of the High Court for a 

declaration that the proposed action of continuing or withholding or withdrawing 

medical treatment be declared ‘lawful’ or ‘unlawful’. 

 

5.  It is internationally recognized that the identity of the patient, doctors, hospitals, 

             Experts are kept confidential. 

 

6.  The Medical Council of India must prepare and publish Guidelines in respect of 

              Withholding or withdrawing medical treatment. The said Council may consult 

             Other expert bodies in critical care medicine and publish their guidelines in the 

             Central Gazette or on the website of the Medical Council of India.104 

 

Aruna shanbaug’s case- A new dimension in Indian Legal Context 

Euthanasia in its passive form has taken legal root in India. Recently in this case, the 

Supreme Court has opened the gateway to legalize the passive euthanasia or withdrawal of 

life support systems on patients who are brain dead or in a permanent vegetative state(PVS). 

 Aruna Shanbaug while working as a junior nurse at King Edward Memorial Hospital, Parel, 

Mumbai, she was sexually assaulted by a ward boy and has been in a vegetative state since 

                                                           
104 Law Commission of India in its 196th report on medical treatment to terminally ill patients [Protection of 

patients and medicalpractitioner] submitted on March, 2006. 



56 
 

the assault. On 24 January, 2011, the Supreme Court of India responded to the plea for 

Euthanasia filed by Aruna’s friend journalist, Pinki Virani, by setting up a medical panel to 

examine her.  

The Court clarified that active Euthanasia, involving injecting lethal injection to advance the 

death of such a patient, was a crime under law and would continue to remain so. The Hon’ble 

Court laid down certain guide lines which will continue to be law until Parliament makes a 

law on this subject. Those are as under : 

(i) A decision to discontinue life support should be taken either by the parents or the spouse 

or other close relatives or in the absence of any of them, such a decision can be taken by a 

person or a body of persons acting as a next friend. Also, the decision taken by the doctor 

attending the patient should be bonafide one and in the best interest of the patient. 

(ii) The supreme Court made it mandatory to take approval from the High Court concerned, 

even if the decision is taken by near ones  to withdraw life support, because in India the 

possibility of mischief  being done by relatives or others for inheriting the property of patient 

cannot be ruled out. 

(iii) The Court also prescribed the procedure to be adopted by the High Court when such an 

application is filed. The Court propounded that a Bench of at least two judges should decide 

this application, after taking opinion from a committee of three reputed doctors to be 

nominated by the Bench after careful examination of the patient by those doctors. The Court 

also directed that notice should be issued to the state and close relative, next friend, after 

hearing them, the High Court should decide this application. 

Although, the Supreme Court dismissed the petition of Euthanasia and did not allow 

Euthanasia in the present case because of the noble spirit, outstanding and unprecedented 

dedication of Hospital staff in taking care of Aruna, but it cleared the way for many suffering 

who want to die with dignity. With respect to social, legal, medical and constitutional 

perspectives, the Court said, that the question of law involved requires careful consideration 

by a constitution Bench for the benefit of humanity as a whole. 
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Suggestions: Law on Euthanasia 

First of all, it is prudent to take into account counter argument of legalizing euthanasia in 

India that is: Taking one’s life is not desirable (although medically assisted), and in some 

cases there is need for an intervention for the good of the patients and their relatives. But in a 

corrupt country, all kinds of manipulations and foul plays can happen in any system. So 

before considering to making it legal, it is of paramount importance to consider the legal, 

medical, and social aspects of euthanasia. 

Therefore, Euthanasia should be legalized in India subject to certain clauses which are here as 

follows, provided that such clauses are needed to arrive at a practice that is safe and free from 

the possibility of manipulation. 

1. The patient should be suffering from an extremely bad, rare, painful, or unconscious 

condition which is incurable. 

2. At least three specialist hospitals should certify that the condition of the patient is 

irrevocable and patient cannot live (or return to) a normal life and that doctors judging 

the health condition of the patient should have adequate experience and reputation.  

3. The referred case should be studied by an executive committee constituted by experts 

from the Indian Medical Association, National Human Rights Commission, National 

Commission for Women, and at least one retired judge of the Supreme Court. The 

committee should consider aspects such as the patient’s age, family, social status, 

legal and financial commitments, and health condition, and recommend whether to 

grant euthanasia or not. 

Conclusion 

Euthanasia is one of the most perplexing issues which the courts and legislatures all over the 

world are facing today. Euthanasia debates often wind up inadequately formed and 

ineffectual, causing more frustration than solutions. One can expect that the controversy 

surrounding good death as an existential, emotionally sensitive and morally contentious 

discourse will continue to be a serious social and legal challenge. 

Suicide after Gian Kaur’s 105case has become illegal per se, but it is not same in case of 

Euthanasia. Supreme Court in Aruna Ramchandra Shanbaug v. Union of India106 legalize 

                                                           
105 Gian Kaur v. State of Punjab,AIR 1996 SC 946 
106 AIR 2011SC 1292 (2) 
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passive euthanasia and further held that passive euthanasia is admissible but under 

supervision of law and in exceptional circumstances. But active euthanasia is not admissible 

under the law. 

 

With reference to above discussion, voluntary euthanasia should be allowed in India. 

Legislature should take major steps to legalize euthanasia in India with adequate safeguards 

while dealing with all aspects of euthanasia.  Recommendations made by law commission in 

its196th report and guidelines in Aruna shanbaug case if taken into consideration then the 

chance of misuse and malpractice can be avoided.  
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DOWRY PROHIBITION 

Simaran 

INTRODUCTION 

In the ancient times the marriages were related to kanyadan. It was laid down in the Vedas 

and dharma that the matrimonial ceremonies are not complete until the bride groom gets the 

dakshina, this is the reason that whenever the bridegroom is given a bride he also gets some 

valuable thing i.e. cash or something in kind which is known as dakshina. Thus marriage gets 

associated with dakshina in this way that something valuable is given to the bridegroom by 

the parents and relatives of the bride out of love and affection as dakshina. In the ancient time 

dakshina was a voluntary act but as the time passes the voluntary word has been disappeared 

from this practice and the practice which was earlier referred to as dakshina has now taken 

the shape of a force at the time of marriage as well as after the marriage and the term is now 

known as dowry. As the time changed this practice of dakshina which was in accordance with 

Vedas and dharma has taken the evil shape and in the 19th & 20th century various laws have 

been made to prohibit this evil practice of the society. Earlier the dakshina was given to the 

women with a view of her benefit but now the in-laws and the husband of the women make 

unnecessary demand of the valuable things in the name of custom and if the relatives, 

parents, guardians of the women fails to fulfill their demand the in-laws or husband may do 

cruelty or harassment with the women or may even abet her to commit suicide. During the 

last few decades this evil practice has made its root very deep in each part of the country and 

all sections of the society. 

While noticing this increase in the evil practice of society the government of India made laws 

to protect the victim of this evil practice of dowry. The laws made were: 

 Dowry Prohibition Act 1961 and, 

 Section 304-B of IPC 

DOWRY PROHIBITION ACT 1961 

This act defines dowry as well as many provisions are made under this act to punish the 

people who follow the practice of dowry. Earlier many bills were presented before the 

parliament and the state government but the government continued to ignore the bill thinking 

that there is no urgency of making separate legislation for prohibit dowry. Later on when the 
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bill was given to the cabinet for consideration then the cabinet decided that the legislation 

must be made on the matter of dowry. With the passage of time the evil nature of dowry 

increased the pressure on the parliament as well as the state legislature on the social and 

political level and they felt need for making laws related to dowry. In the year 1959, dowry 

prohibition bill was introduced in lok sabha and then several discussions were made and 6th 

&9th may 1961, a joint session of both rajya sabha and lok sabha was held and several 

amendments were made by the houses and the bill received the assent of the president on 

20thmay1961and became Dowry Prohibition Act 1961.  

OBJECT OF THE ACT: 

The main objective of this act is to prevent all the evil practices being done in the society in 

the name of Dowry. It is to be ensured that any dowry given to the women is for her welfare. 

In-laws of the women should not force the parents, relatives or guardian of the women to pay 

more money or anything valuable against their will (i.e. the thing or cash amount which they 

do not want to give to their daughter or cannot afford it) to the in-laws of their daughters 

before and after the marriage and if any person whether in-laws or the husband does so will 

be punishable under this act. Thus the object of this act is to prevent the abuse of the custom 

which was practiced earlier and to protect the innocent women who became victim of the evil 

practice termed as Dowry. 

EXTENSION OF THE ACT: 

The Act shall extend to all the parts of India except the state of Jammu and Kashmir. 

 MEANING OF DOWRY: 

Dowry means any valuable thing or property given agreed to be given by one person to the 

marriage to the other person of the marriage or to the relatives or parents or guardians before 

or after the marriage. 

But the valuable thing received at the time of marriage as presents and gifts cannot be 

included in the dowry. 

According to the dowry prohibition act 1961 the dowry giving taking and abetment to give or 

take the dowry or demanding dowry is punishable offence because many cases has been 

noticed where a women who enters her in-laws house with big dreams leaving behind her 

family expecting a good life in her matrimonial house but due to the evil practice of law she 
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ends her life either by committing suicide or be burnt alive or cruelty is done with that 

women in respect of the dowry.  

In Lichma Devi v/s Rajasthan Case 1985, it was a case of bride burning on dowry demand 

and in this case the bride was burn by her mother in law and other relatives in the kitchen and 

when the investigating authority was called to investigate than they showed a different 

attitude towards husband of the bride and the Supreme Court discouraged this attitude of the 

investigating authority. 

Dowry Prohibition Act has mentioned several punishments to prohibit this evil practice of the 

society which is growing day by day and the punishments are: 

 PUNISHMENT FOR GIVING AND TAKING DOWRY: 

If any person is giving or taking the dowry or abets the giving or taking of dowry that 

person shall be punished with 5years of imprisonment or the penalty of Rs. 15000 or 

to return the amount to be taken as dowry, whichever is more.  

Also it is given that anything taken as a present or gift at the time of marriage to the 

bridegroom without any demand is not included in the above case. 

 PUNISHMENT FOR DEMANDING DOWRY: 

If any person directly or indirectly demands dowry from the parents, guardian or 

relatives of the bride they are punishable under this heading with an imprisonment of 

6 months or in some cases it may extend to 2 years. Also the court has the discretion 

to reduce the imprisonment from 6 month depending upon the facts of each case. 

 PUNISHMENT FOR ADVERTISEMENT: 

If any person publicizes any information regarding the cash or property or anything 

valuable through any medium of advertisement for the purpose of marriage of the 

male or female shall be punished with the imprisonment for 6months which may 

extent to 5 years or with fine of Rs. 15000. 

In Samundar Singh v/s State of Rajasthan the Supreme Court issued the directions 

which discouraged the grant of bail in the cases of dowry death. 

DOWRY DEMAND - GROUND FOR DIVORCE: 

If any dowry is demand by any person related to the bridegroom than that demand of dowry 

may become a ground for divorce. The bride can demand the relief of divorce on the demand 

of dowry. 
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In some cases the husband denies to fulfill his all the legal duties and obligations in relation 

to marriage because of non-fulfillment of the demand of dowry. Such people who withdraw 

from the marital obligations and duties are punished with the imprisonment of 1 year or with 

the fine of Rs.10000 or both. 

Besides this Act the Government also felt a need for more protection to the women due to 

some of the loopholes in the Dowry Prohibition Act 1961. And a provision was made in 

Indian Penal Code to protect the women from Dowry. Due to legal problems the statistics of 

dowry death cases were increasing yearly. A separate provision related to dowry death was 

created by the government in Indian Penal Code. 

SECTION 304-B OF IPC 

The government in 1983 made amendments in IPC to protect the women from dowry related 

cruelty done by the husband and his relatives. According to the provision made for dowry 

death in IPC in Section 304-B the police investigation is must according to the circumstances 

if the death has taken place in the unnatural form within 7 years of the marriage and the 

cruelty or harassment is done with the women before her death by her husband or the 

relatives of the husband. Also their intension was to cause her death. Commission of dowry 

death involves cruelty. Cruelty done by husband and relatives are defined in Section 498-A of 

IPC and cruelty is a conduct which is likely to drive the women to commit suicide or cause 

injury or damage to life.  

In the case of Durga Prasad v/s State of Madhya Pradesh (2010) the Supreme Court held 

that only proving the there was bride burnt in demand of dowry is not enough to hold the 

accused guilty it is also to be proved that the bride death was occurred within 7 years of her 

marriage in demand of dowry and the husband and the relatives soon before her death have 

done cruelty and harassment with her for dowry and they have deemed to cause her dead only 

then the dowry would be proved. 

To punish those criminals who have spoiled the old custom and replaced it with the evil 

practice of Dowry the government has made provision: 

PUNISHMENT FOR DOWRY DEATH 

The person who causes Dowry Death of women is punished with the imprisonment of 7 years 

and may extend to life imprisonment. 
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In spite of making the Dowry Prohibition Act and provisions in IPC for the protection of the 

women there is no shortfall noticed in the cases related to dowry. Indian Legislation is putting 

so much of efforts to vanish the crimes in the society and judiciary is implementing the 

solutions to vanish them but still there are some drawbacks in the Indian laws that problems 

are being faced by the people in relation to the dowry and the laws are inefficient in stopping 

the dowry death. Some of these problems are: 

 VAGUE LANGUAGE OF STATUTE: 

The language of the statue is vague and inefficient in preventing the dowries. The act 

covers the gifts given at the time of the marriage but it does not include the valuables 

demanded after the marriage in the name of the gifts. 

 LAWS NOT FOLLOWED IN STRICT SENSE: 

The other failure to prevent the dowry act is that the laws made are not being followed 

in the strict sense. The police officers have been given proper instructions of 

investigating in a dowry death case but police do not follow the process of 

investigation properly. And in some cases the police fail to investigate properly. And 

sometimes due to corruption the police take money from the husband and the relatives 

under the table to close the case. Less than 10% of the dowry death cases are 

investigated. 

 IGNORANT CULTURAL ATTITUDE: 

Girls in Indian society are considered as liability and boys are considered as assets 

because girls have to go to the next house i.e. the husband’s house and not so with the 

boys. A woman of Indian culture is taught from the very beginning that she has to 

marry a man and move with him in his family and there she has to get mixed up with 

the husband family and have to make place for herself in the family. She is also taught 

that she has to face each and every thing going in the family but she have to remain 

silent and she cannot speak a word against her in-laws. The women is made prepared 

for facing all the things whether right or wrong going in the family without 

complaining and returning back to the family because divorced women is a bad 

example for the society and for herself also and divorce will ruin the self respect of 

the family of the women and the women herself also. This is the reason that even if a 

women takes up a stand for her against any wrongful act of the in-laws say dowry act 

then she will not have the support of her parents or any other relative and when she is 
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helpless she will commit suicide. Thus there is a need to change this kind of attitude 

in 20th century. 

 DOWRY AND STRIDHAN: 

Stridhan is the property which the women can claim as her own property. It includes 

something valuable such as jewelry, and other gifts. People today give the valuable 

property in the name of stridhan for the use of the bride but it is actually something 

which is similar to Dowry. For example people give luxurious cars for the use of their 

daughter but that car is not for only her use moreover it somewhere relates to dowry. 

No typical differentiation is given between the above terms dowry and stridhan in the 

Indian laws due to which the dowry is practiced in the name of stridhan. Thus both 

dowry and stridhan should be differentiated properly. 

 DISCRIMINATION: 

Though the world today is so advanced but still the women are considered weaker 

than man. If we study the treatment given by the Indian family to their daughters and 

to their sons, it is totally different. The people promote the education of the boys 

rather than that of the girls moreover girls are asked to involve in the household work 

rather than studying. On the other hand the boys are encouraged to study more. These 

type of discrimination unable the girls to enhance their knowledge in terms of the 

advancement of the society. The girls remain restricted to what happens with them 

and the way they were treat by their parents, they have no idea that the society is 

becoming so advanced regarding the crimes and they also their upcoming generations 

in the same way as their parents treated them and thus the evil practice of dowry 

continues from the generations because of the above discrimination.  

 DELAY IN DISPOSING CASE: 

The judiciary makes so much of delay in disposing of cases and the lengthy procedure 

in case of dowry death is also the reason that delay is faced in getting speedy justice. 

this loophole also creates the problem of “witness hostile” which means due to much 

delay in disposing the cases the witness that supports the case on the part of the 

plaintiff gets hostile i.e. he may refuse to become the witness of the incident and lack 

of witness means lack of evidence and lack of evidence means that the case will not 

be proved and this will lead to the loss of the case and again the innocent will not get 

the justice and this act of dowry will continue to remain in the society 
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 INEFFICIENT POLICE OFFICIAL: 

The police officers never reach on the time of committal of the offence and it is the 

drawback on the part of the police department. police always arrives late after the call 

is made due to their late arrival the crime takes place and the victim dies and the 

police is unable to save her life. Calling the police for help means that the crime will 

is to be committed may not take place due to timely arrival of the police but unluckily 

police never arrives on time. this problem is arrived because the all the calls made on 

the number 100 are directly connected to their central reporting department instead of 

the police station of the particular area and while transferring the information to that 

particular area the times get waste and the crime has taken place. The above problem 

may happen due to the lack of police officers available because the most of the crimes 

takes place at night and there is a lack of police officers on duty at night. And the 

officers are unable to reach the palace on time. 

 

Following are the Solution to the above loopholes:- 

 Women in the Indian Society need to get more educated and more independent 

because most of the cases noticed of bride burning are from the society where the 

women are not independent and educated. Various legal programs should be held to 

make the women who are still facing the evil effects of dowry aware about their rights 

and solutions to face it. 

 The women empowerment should be made stronger and the women should be treated 

equally to them and no discrimination should be made and more laws should be made 

to abolish the discrimination. 

 In dowry death cases the investigation of the police officers should be fast and there 

should be no corruption plus increase in the number of police officers on duty in 

morning as well as at night. In the case of Bhagwant Singh V/s Commission of State 

the Supreme Court suggested that more number of lady police officer should be 

involved in the case of dowry death. 

 The calls made on 100 number should be connected with the nearest police station of 

the area from where the call is made instead of connecting it with central reporting 

department. Because it causes delay in arrival of the police at the site of crime. 

 Speedy disposal of cases should be made by making fast track courts for the dowry 

death cases. 
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 Some awaken movements are also needed to finish this evil practice which is deeply 

rooted in the society and no shortcuts can be adopted to finish this evil practice. 

 The language used in the dowry prohibition act should widen the scope of the 

definition of Dowry and the word should also involve the dowry taken in the name of 

stridhan and gifts before, at the time and even after the marriage. There should be a 

provision made which gives proper definition of dowry and stridhan so that no 

valuables are exchanged between the parties to the marriage in the name of stridhan.  

 The youth today should understand what they learn about the evilness of the dowry 

and should contribute to the society by not practice it. 

CONCLUSION: 

Changes are needed in our society to protect those innocents who are the victim of the dowry 

system. Both Legal and Social changes are needed. The people of the society needs to 

broaden their thinking and should support their daughters and other women. Also 

Indian government need to look after the loopholes in the laws and the people need to change 

their mindset and start contributing in preventing the evil practices which harm the whole 

country. Our government needs to think about abolishing such practice which is ruining our 

society and various relationships and because of this evil practice many innocents just for 

some amount are losing their life. For securing the innocent victims government has launched 

a lot of laws but besides those laws such dowry practices are still continuing and existing in 

the society. Thus the government should either amend the laws and correct the loopholes in 

the laws due to which the dowry is still continuing in the society or the government should 

abolish this practice and custom of taking and giving dowry in the name of dakshina same as 

the custom of child marriage and practice of sati is abolished because they are just harming 

the society and no benefits are there in practicing such evil things. 
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