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   EDITORIAL NOTE 

Lexkhoj Publication is committed to bring the highest quality research to the widest possible 

audience through an unparalleled commitment to quality and reliability.  It is established with 

the objective of promoting academic research and fostering debate on contemporary legal 

issues all across the world. Lexkhoj Publications collectively bring together leading scholars 

in the field to cover a broad range of perspectives on all the key issues in national and 

international law. 

Lexkhoj is delighted to announce the Fourth Issue of the Lexkhoj Research Journal of Law 

and Socio-Economic Issues which is an international journal, publishing critical approaches 

to socio-legal study and multi-disciplinary analysis of issues related to law and socio-

economic. The journal will strive to combine academic excellence with professional 

relevance and a practical focus by publishing wide varieties of research papers, insightful 

reviews, essays and articles by students, established scholars and professionals as well as by 

both domestic and international authors. Authors should confirm that the manuscript has not 

been, and will not be, submitted elsewhere at the same time.  

The Journal provides a forum for in-depth analysis of problems of legal, social, economic, 

cultural and environmental transformation taking place in the country and word-wide. It 

welcomes articles with rigorous reasoning, supported by proper documentation. The Journal 

would particularly encourage inter-disciplinary articles that are accessible to a wider group of 

Social activist, economist, Researcher, policy makers, Professionals and students.  

This quarterly issue of the journal would like to encourage and welcome more and more 

writers to get their work published. The papers will be selected by our editorial board that 

would rely upon the vibrant skills and knowledge immersed in the paper.  

Needless to say, any papers that you wish to submit, either individually or collaboratively, 

are much appreciated and will make a substantial contribution to the early development and 

success of the journal. Best wishes and thank you in advance for your contribution to the 

Lexkhoj Research Journal of Law and Socio-Economic Issues. 
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JUDICIAL APPOINTMENTS VIS-À-VIS INDEPENDENCE OF 

JUDICIARY 

Swati Garg 

Gujarat National Law University 

. 

Abstract 

The debate around independence of judiciary in India surfaced once again when Indian Parliament 

enacted the National Judicial Appointment Commission bill. This bill for the first time allowed 

legislature to participate in the appointment process which was conceived as an encroachment on the 

independence of Judiciary. Independence of judiciary is one of the most important facet of doctrine of 

separation of power.Indian Constitution being no exception to it has also specifically laid down a 

proper and clear division of powers and functioning of the three organs namely legislature, executive 

and judiciary. However, there are some grey areas where it is difficult to compartmentalize these 

organs which has led to confusion and chaos. One such issue in front of us is the controversy of 

appointment of Judges in Higher Judiciary.  

This research paper will study the constitutional provisions for the appointment of the judges to the 

higher judiciary. An analysis of the interpretation given by the Supreme Court of India and the 

present appointment system of higher judiciary in India will also be dealt with. The paper will also 

draw a comparison among the role of legislature, executive and judiciary in the appointment process 

of higher judiciary in India with that of United States of America and United Kingdom  

Introduction 

―There is as yet no liberty if the power of judging be not separated from legislative power and 

the executive power‖ – Montesquieu 

The debate around independence of judiciary in India surfaced once again when Indian 

Parliament enacted the National Judicial Appointment Commission bill. This bill was an 

attempt to regulate the procedure to be followed by the National Judicial Appointments 

Commission (herein referred as ‗NJAC‘) for recommending persons for appointment of 

Judges of higher judiciary in India. This bill for the first time allowed legislature to 

participate in the appointment process. Judicial fraternity conceived this as encroachment on 

the independence of Judiciary which is the very part of the basic structure of Indian 

Constitution. 
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Independence of judiciary is one of the most important facet of doctrine of separation of 

power. Since immemorial times, it is believed that the effective governance in any 

democratic nation can be achieved by harmonious division of powers among various 

branches of any government. Great scholars like Aristotle, Locke, Montesquieu, were among 

the first few to propagate this doctrine as power in hands of few people will lead to tyranny. 

Presently, all democratic nations have three basic organs, namely legislature to enact laws, 

executive to implement laws, and judiciary to interpret them. Indian Constitution being no 

exception to it has also specifically laid down a proper and clear division of powers and 

functioning of these organs. However, there are some grey areas where it is difficult to 

compartmentalize these organs which has led to confusion and chaos. One such issue in front 

of us is the controversy of appointment of Judges in Higher Judiciary.  

Judiciary is bestowed with the duty to preserve and uphold the Constitution. Appointment of 

the Judges who are designated with the task to uphold the integrity of the Constitution is a 

sensitive and critical issue. Presently, the collegium system which is exercised for the 

appointment procedure gives an upper hand to Judiciary to recommend leaving nominal 

scope for a check by legislature and executive. Due to this legislature and executive want to 

increase their participation in the procedure to influence the appointment according to their 

whims. This controversy resulted into infamous three Judges Transfer Cases, introduction of 

National Judicial Appointment Bill, 99
th

 amendment to the Constitution and the recent case 

on the constitutionality of NJAC.  

APPOINTMENT OF JUDGES TO THE HIGHER JUDICIARY IN INDIA 

Present system of judiciary in India is a manifestation of judicial system established by 

British further advanced on the basis of United States Supreme Court and the House of Lords 

in the UK
1
. Judges of High Courts and Federal Courts established before independence were 

appointed by the Crown by warrant under the royal sign manual.  

After independence, Constituent Assembly faced a dilemma between two suggestions where 

one provided for appointment of judges with the concurrence of the Chief Justice whereas the 

other one suggested entrusting this power with Parliament. As indicated by Ambedkar, to 

make arrangements subject to the vote of Parliament would be cumbrous and might include 

the likelihood of their being impacted by political weight. Then again, to give any individual, 

                                                           
1
Hamid Khan & Muhammad Waqar Rana, Comparative Constitutional Law(Pakistan Law House 2008) 290. 
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even a prominent individual like the Chief Justice, a power of veto may be a "hazardous 

recommendation". He advocated that there should be consultation with persons ex hypothesi 

well qualified to give proper advice.
2
 This view of Dr. Ambedkar is endorsed in Art 124 (2) 

and 217 of the Constitution of India which provides for the appointment of the judges of the 

Supreme Court and High Courts respectively. 

An Analysis of the Constitutional Provisions 

The Constitution of India provides for the appointment of the judges of the Supreme Court 

and the High Court. However, it does not discuss in detail in the appointment process leaving 

the scope for judicial interpretation. The appointment process of the judges of the Supreme 

Court and High Courts have created a lot of controversies in the past. The Judiciary and the 

Executive were in constant conflict with each other to have an upper hand in the appointment 

process of the judges of the Supreme Court and the High Court. The Judiciary tries to 

minimize the interference of the Legislature and the Executive to ensure the independence of 

judiciary and to uphold the concept of separation of power in its letter and spirit. 

Appointment of Judges to the Union Judiciary 

As per 99
th

 Amendment, Article 124, 124 A-C, 126, and 127 of the Constitution of India deal 

with the appointment of the judges of the Union Judiciary i.e. the Supreme Court of India. 

Article 124 and 124 A-C provides for the appointment of the judges of the Supreme Court 

including the Chief Justice of the Supreme Court. Article 126 deals with the appointment of 

acting Chief Justice and Article 127 deals with the appointment of ad hoc Judges to the 

Supreme Court. As 99
th

 amendment has been struck down, a comparison will be drawn on the 

existing provisions and the constitutionally valid provisions in the later paragraphs.  

Article 124: 

Article 124 is the most important constitutional provision which deals with the appointment 

of the judges of the Supreme Court of India including the Chief Justice of the Supreme Court. 

Only a few clauses of this Article directly pertain to the appointment of Judges; these are 

clauses 2 and 3. 

Article 124(3) lays down the qualification of the appointment of the judges which are: 

                                                           
2
B. Shiva Rao& Subhash C. Kashyap, The Framing of India’s Constitution a Study(2 vol, 5

th
edn Universal Law 

Publishing 2006) 492. 
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a) Should be a citizen of India 

b) has been for at least five years a Judge of a High Court or of two or more such Courts 

in succession; or  

c) has been for at least ten years an advocate of a High Court or of two or more such 

Courts in succession; or  

d) is, in the opinion of the President, a distinguished jurist. 

Though it may be noted that till now no distinguished jurist has been appointed as Supreme 

Court Judge.  

Article 124 (2) establishes where the power of appointment of Judges lies and what is the 

procedure to be followed in such appointment. It provides that the judges of the Supreme 

Court of India including the Chief Justice of the Supreme Court shall be appointed by the 

President of the India.However, it also provides that the appointment of the judges of the 

Supreme Court cannot be made by the President alone. The President has to consult the Chief 

Justice of India and other senior-most judges in the appointment of judges of the Supreme 

Court. Further, parliament has the power to regulate the procedure for the appointment of 

Judges of Supreme Court and High Courts.
3
 

Article 126: 

Article 126 of the Indian Constitution provides for the appointment of the acting Chief Justice 

of the Supreme Court when the office of the Chief Justice is vacant or when he is unable to 

perform his duties for some reasons. It provides that the President of India shall appoint one 

of the judges of the Supreme Court as the acting Chief Justice of the Supreme Court. 

However, it does not provide for the process which would be followed by the President in the 

appointment of the acting chief justice. 

Article 127: 

The Constitution of India makes no provisions for appointment of temporary or acting Judges 

of the Supreme Court as it was considered an undesirable practice in the highest court of the 

land. This is where the system of appointing ad hoc Judges as prescribed by Article 127 

comes into play; when there is shortage in quorum; Judges from the various High Courts of 

                                                           
3
 India Constitution. art. 124C. 
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the land are requested by the Chief Justice; in consultation with Chief Justice of the High 

Court, after obtaining the Presidential consent, to attend the sittings of the Supreme Court. It 

is, however, mandatory that the chosen Judges be duly qualified to be appointed a Judge of 

the Supreme Court. 

Appointment process of High Court Judges 

The provisions of the Constitution dealing with the appointment of Judges to the High Courts 

of the States in India are Articles 217, 223, 224 and 224A. Article 217 deals with the 

appointment of Judges to the High Court by the President, Article 223 deals with the 

appointment of an acting Chief Justice of a High Court, 224 deals with the appointment of 

additional and acting Judges of a High Court and 224A deals with appointment of retired 

Judges at sittings of High Courts. 99
th

 amendment amended Article 217, 224 and 224A, as 

stated before the amendment has been struck down.  

Article 217: 

This Article is similar to Article 124 in content but is structured differently; only a few 

clauses pertain directly to the appointment of Judges to a High Court and these are clauses 1 

and 2. Clause 1 establishes that the President shall, on the recommendation of Chief Justice 

of India, appoint the Judges of the High Courts. Whereas clause 2 lays down the following as 

the qualifications for the appointment of a Judge to the High Court‘s: 

1. Should be a citizen of India; 

2. Should have held a judicial office in the territory of India for at least ten years; 

3. Should have been an advocate of a High Court or of two or more such Courts in 

succession for at least ten years. 

The term ‗judicial office‘ has been explained by Supreme Court in the case of Kumar Padma 

Parsadv. Union of India
4
 where it was held that the expression ‗judicial office‘ means an 

office which is a part of judicial services as defined under Article 236(b) of the Constitution. 

Article 223: 

This is similar to Article 126 but with reference to the Chief Justice of a High Court and not 

the Supreme Court. 
                                                           
4
 (1992) 2 SCC 428. 
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Article 224: 

This is a very important provision in the Constitution with regard to appointment of Judges 

and there has been an amount of controversy linked to this Article. It deals with the 

appointment of additional and acting Judges to a High Court in case of temporary increase in 

the business of that High Court or by reason of arrears of work. The Presidentshould take into 

consideration such increase in work and appoint qualified Judges for a period not exceeding 

two years. 

Article 224A: 

Chief Justice of a High Court, with the previous consent of the President, request a retired 

High Court Judge to sit and act as a Judge of the High Court.  

Present Appointment Process 

The appointment of the right kind of judges in the higher judiciary is one of the most 

important part of the judicial reforms. As we have discussed in the previous sections that the 

judiciary and the legislature were in a constant conflict to gain an upper hand in the 

appointment process. The Government tried to restrict the role of the judiciary in the 

appointment process by passing Constitutional (Amendment) Bill in the Parliament to 

establish the National Judicial Commission which has been now declared unconstitutional.  

The Judiciary had also tried to restrict the role of the Executive in the appointment process by 

widely interpreting the relevant constitutional provisions in a series of case laws. If the final 

power is left with the executive, then it is possible for the executive to subvert the 

independence of the judiciary by appointing pliable judges.
5
 The first case in this line was the 

case of S.P Gupta v. UOI
6
, popularly known as First Judges Case, where Supreme Court gave 

strict interpretation to the constitutional provisions and held that the ultimate power of 

appointment rests with the President which in effect and substance means the Central 

Government after consulting the Chief Justice of the Supreme and High Court and some other 

Judges who are merely Constitutional functionaries. President would act on the advice of the 

Law Minister and the advice of Chief Justice of the Supreme Court and other judges were not 

binding. However, the power of the Executive in the appointment of the judges of the High 

Court and the Supreme Court is not an unfettered power and the Central Government cannot 

                                                           
5
M. P. Jain, Indian Constitutional Law (6

TH
edn, Lexis Nexis Butterworths Wadhwa 2010) 203. 

6
(1981)Supp SCC 87. 
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act arbitrarily without consulting the Constitutional functionaries specified in Constitution. 

With regards to the ‗independence of the judiciary‘, it was observed that while the 

administration of justice drew its legal sanction from the Constitution, its credibility rested in 

the faith of the people. Thus, it was held that the ultimate power of appointment rested with 

the Central Government.  

Furthermore, it held that the word ―consultation‖ used in Article 124 and 217 of the 

Constitution mean full and effective consultation. The word ―collegium‖ was for the first 

time used by the Supreme Court in this case. The collegium should be composed of people 

with wider interests and who must have knowledge of persons fit for appointment and who 

should be independent.
7
 

The decision of the Hon‘ble Supreme Court given in the First Judges case did not did not 

hold good for long and was soon overruled by several Supreme Court decisions. 

Consequently, a bench of 9 judges was constituted to discuss the First Judges case. This case 

came to be known as the Second Judges
8
 case. The Court took a different view from the 

decision of the Supreme Court given in First Judges case. 

The court stated that when the Constitution was being drafted, there was general agreement 

that the appointments of Judges in the superior judiciary should not be left to the absolute 

discretion of the executive. Hence, this was the reason for the provision made in the 

Constitution imposing the obligation to consult the Chief Justice of India and the Chief 

Justice of the High Court. The majority opinion was that this was done to achieve 

independence of the Judges of the superior judiciary. Furthermore, the Supreme Court in the 

Second Judges case enumerated the following important points on the power and procedure 

in connection to appointment of Judges: 

1. The process of appointment of Judges to the Supreme Court and the High Courts is an 

integrated ‗participatory consultative process‘ for selecting the best and most suitable 

persons available for appointment; and all the Constitutional functionaries must 

perform this duty collectively with a view primarily to reach an agreed decision, sub 

serving the Constitutional purpose, so that the occasion of primacy does not arise.  

                                                           
7
ibid [31] para 233. 

8
Supreme Court Advocates-on-Record Association v. Union of India, (1993) 4 SCC 441. 
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2. Initiation of the proposal for appointment in the case of the Supreme Court must be by 

the Chief Justice of India, and in the case of a High Court by the Chief Justice of that 

High Court.  

3. In the event of conflicting opinions by the Constitutional functionaries, the opinion of 

the judiciary ‗symbolized by the view of the Chief Justice of India‘ has primacy. The 

meaning of the opinion of the judiciary ‗symbolized by the view of the Chief Justice 

of India‘ was held to be that the opinion given by the Chief Justice of India in the 

consultative process has to be formed taking into account the views of the two or 

more senior-most Judges of the Supreme Court. Article 124(2) is an indication that 

ascertainment of the views of some other Judges of the Supreme Court is requisite. 

This ensures that the opinion of the Chief Justice of India is not merely his individual 

opinion, but an opinion formed collectively by a body of men at the apex level in the 

judiciary.  

4. No appointment of any Judge to the Supreme Court or any High Court can be made, 

unless it is in conformity with the opinion of the Chief Justice of India.  

5. In exceptional cases alone, for stated strong cogent reasons, disclosed to the Chief 

Justice of India, indicating that the recommended is not suitable for appointment, that 

appointment recommended by the Chief Justice of India may not be made. However, 

if the stated reasons are not accepted by the Chief Justice of India and the other 

Judges of the Supreme Court who have been consulted in the matter, on reiteration of 

the recommendation by the Chief Justice of India, the appointment should be made as 

a healthy convention.
9
 

However, the controversy surrounding the appointment process did not get settle even after 

this case. The then President of India by exercising his power under Art 143 of the 

Constitution of India referred the matter of appointment process to the Supreme Court of 

India. This reference came to be known as the Third Judges
10

 case. This case reaffirmed the 

decision of the Supreme Court given in the Second Judges case. 

The Supreme Court here clarified that the expression ―consultation with the Chief Justice of 

India‖ in Articles 217(1) and 222(1) of the Constitution of India does not mean the sole, 

                                                           
9
 ibid [709] para 486. 

10
In re Special Reference No. 1 of 1998 (1998) 7 SCC 739. 
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individual opinion of the Chief Justice but requires consultation with a plurality of Judges and 

the President of India. Further, the Court increased the strength of the collegium required to 

be consulted before recommending any person for appointment to four of the senior most 

Judges of Supreme Court in case of appointment to that Court, and two in the case of 

appointment to a High Court.  

99
th

 Amendment and NJAC which was an attempt by legislature to regulate the appointment 

process, has been declared unconstitutional by Supreme Court in the Fourth Judges Case.
11

 

Supreme Court in Para 254-256 of the Judgment held that Article 124A constitutes the edifice 

of the Constitution (99th Amendment) Act, 2014. The striking down of Article 124A would 

automatically lead to the undoing of the amendments made to Articles 124, 124B, 124C, 127, 

128, 217, 222, 224, 224A and 231. This, for simple reason that, the latter Articles are 

sustainable only if Article 124A is upheld.  

The key holding of the majority are – First, judicial appointment is the basic facet of judicial 

independence which is a part of the basic structure. Second, judicial primacy during the 

selection process is also a part of the basic structure. Third, the collegium allows for 

executive participation while maintaining judicial primacy through the collegium. Finally, the 

NJAC violates the basic structure by doing away with judicial primacy through its veto 

provisions.
12

 

In the present scenario, the National Judicial Appointments Commission has no role to play 

in the appointment process in the higher judiciary in India. Hence, by an act of judicial 

activism, or in some way judicial Constitution-making, the power of appointment of Judges 

to the higher judiciary has been usurped from the President or Governor on whom it was 

vested by the Constitution makers, and placed in the hands of the Chief Justice of India. This 

has been done on the basis of a fundamental assumption that the Independence of Judiciary 

cannot be said to be guaranteed unless the final say on the issue of appointment of Judges 

vest in the hands of the judiciary itself. 

Seniority Rule in the Appointment 

Over the years an informal criterion for appointment to the Supreme Court that developed by 

custom was that of seniority, that is, the senior most Judge of High Courts at the national 

                                                           
11

Supreme Court Advocates-on-Record-Association and another v. Union of India (2015) 6 SCC 408. 
12

Analysis of the NJAC Judgment (2016) <https://blog.ipleaders.in/analysis-of-the-njac-judgement/> accessed 

30 September 2017. 
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level must be considered first and foremost for occupying a vacant post as Judge of Supreme 

Court. The Supreme Court in the Second Judges Case held that due consideration of every 

legitimate expectation in the decision-making process is a requirement of the rule of non-

arbitrariness and, therefore, the seniority rule has to be observed by the Chief Justice of India 

in recommending appointments to the Supreme Court.
13

 Obviously, this factor applies only to 

those considered suitable and at least equally meritorious by the Chief Justice of India, for 

appointment to the Supreme Court.  

The Court also stated that the provision in Article 124(2) enabling consultation with any other 

Judge is to provide for such consultation as regards any doubt about the fitness of the senior 

most Judge to hold the office, which alone may permit and justify a departure from the long-

standing convention.
14

 

Where there is outstanding merit the possessor thereof deserves to be appointed although he 

may not stand high in the all India seniority list or in his own High Court. When the 

contenders for appointment to the Supreme Court do not possess such outstanding merit but 

have, nevertheless, the required merit in similar degree, there may be reason to recommend 

one among them because, for example, the particular region of the country in which his 

parent High Court is situated is not represented on the Supreme Court bench. The Court 

emphasized that ‗strong cogent reasons‘ do not have to be recorded as justification for a 

departure from the order of seniority, in respect of each senior Judge who has been passed 

over, however, the positive reason for the recommendation must be recorded. 

Moreover, the Court also emphasized that the senior-most judge of the Supreme Court should 

be considered fit to be Chief Justice of India.
15

 

COMPARATIVE ANALYSIS OF THE APPOINTMENT PROCESS OF THE 

JUDGES TO THE HIGHER JUDICIARY 

India and United States of America 

The appointment process of the judges to the higher judiciary in India is completely different 

from the appointment process of the United States of America. The Collegium System is 

being followed in India which consists of the judges of the Supreme Court which 

                                                           
13

Supreme Court Advocates-on-Record Association v. Union of India, (1993) 4 SCC 441. 
14

Ibid [706] para 478. 
15

 ibid [706] para 486. 
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recommends the names to the President of India who makes the final appointment. On the 

other hand, the President of the United States appoints the judges of the higher courts with 

the advice and consent of the Senate.
16

 It means that the President nominates the names to the 

Senate and the judges are appointed only after the confirmation of the nominees by the 

Senate.
17

 

Role of the Executive 

The Constitution of both India and the United States provides a very important role to the 

Executive in the appointment of the judges of the higher courts. The judges are formally 

appointed by the President in consultation with the Chief Justice of India and other judges of 

the higher judiciary. However, in practice, the role of the Executive in the appointment 

process of judges to the higher judiciary is very limited. The judges are selected by the 

Collegium of judges. The Collegium of Judges recommends the names of the persons for the 

appointment as High Court and Supreme Court judges to the President. The President cannot 

reject the nominations of the collegium and has no other option other than to appoint the 

recommended persons as the judges of the High Courts and the Supreme Court.
18

 

The President of the United States also plays a very important role in the appointment of the 

judges of the higher judiciary. It is the President of the United States who makes the 

appointment of the judges with the advice and consent of the Senate. The power of the 

President in the appointment process is not limited as in India. The President enjoys the 

freedom to select the eligible persons for the judgeships in the higher courts. It is the 

prerogative of the President to decide whom to consult in selecting the persons for the 

judgeship.
19

 It is only after the nomination to the Senate, the role of legislature comes into 

picture. 

Role of the Legislature 

The Parliament of India does not play any role in the appointment of the judges of the High 

Courts and the Supreme Court. The Constitution of India does not provide for the legislature 

                                                           
16

US Constitution, art. II, s 2(2). 
17

 Denis Steven Rutkus,‗Supreme Court Appointment Process: Roles of the President, Judiciary Committee, and 

Senate‘ (2010) <https://fas.org/sgp/crs/misc/RL31989.pdf> accessed 30 September 2017. 
18

B. Shiva Rao& Subhash C. Kashyap, The Framing of India’s Constitution a Study(2 vol, 5
th

edn Universal Law 

Publishing 2006). 
19

 Caren Moreson, ‗Four Steps to Appointing a Supreme Court Justice‘ (2017) 

<http://www.huffingtonpost.com/the-conversation-us/four-steps-to-appointing_b_9236238.html> accessed 30 

September 2017. 
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to play any role in the appointment process. This was done to ensure the independence of the 

judiciary and the separation of power. A proposal came before the Constitutional Assembly 

to give the legislature an important role in the appointment process in the line of the United 

States. However, that proposal was out rightly rejected by Dr. B.R Ambedkar who was the 

Chairman of the Constituent Assembly. However, recent National Judicial Appointment 

Commission tried to establish the role of the legislature in the appointment of judges by 

providing that the of either House of Parliament will be a member of the proposed National 

Judicial Commission. 

The US Senate plays a very important role in the appointment of the judges of the higher 

judiciary. The US Constitution clearly provides that the appointment of the judges shall be 

made by the President with the advice and consent of the Senate. It has also become a 

practice that the advice of the Senate is sought by the President in selecting the nominees for 

the judgeship in the higher judiciary. When the President sends the list of nominees to the 

Senate, the Senate Judiciary Committee starts its own investigation. Since the late 1960s, the 

Judiciary Committee‘s consideration of a Supreme Court nominee has consisted of three 

distinct stages—a pre-hearing investigative stage, followed by public hearings, and 

concluding with a committee decision on what recommendation to make to the full 

Senate.
20

The nominations made by the President must be confirmed by the Senate before the 

appointment of the nominees as the judges of the higher courts.  

Consultation with the Judiciary and the Legal Profession 

The Judiciary plays a very important role in the appointment of the judges of the High Courts 

and Supreme Court in India. India is perhaps the only country in the world where the judges 

appoint themselves. The Collegium System which makes the recommendation of the 

appointment of judge to the President consists only of the judges of the Supreme Court and 

the High Courts. Furthermore, the Bar Council of India does not play a direct role in the 

appointment process. The Collegium of judges might consult the Bar Council or other legal 

professionals in the appointment process. However, it only depends upon the will of the 

Collegium as it has the prerogative to decide whom to consult in the appointment process. 

The Judiciary in the United States plays a very limited role in the appointment of the judges 

of the higher courts. The President generally consults the judges in selecting the candidates 

                                                           
20

Denis Steven Rutkus,‗Supreme Court Appointment Process: Roles of the President, Judiciary Committee, and 

Senate‘ (2010) <https://fas.org/sgp/crs/misc/RL31989.pdf> accessed 30 September 2017. 
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for the judgeship. Furthermore, American Bar Association generally conducts the 

examination of the professional records of the candidates for the judgeships.
21

 

India and United Kingdom 

The appointment process of the judges to the higher judiciary in India is different from the 

appointment process of the United Kingdom. The judges of the High Courts and the Supreme 

Court in India are appointed by the Collegium of judges. However, the formal appointment is 

made by the President of India. On the other hand, the judges of the Supreme Court of 

England and Wales are appointed by the Crown on the recommendation of the Prime 

Minister which is based on the report of the Selection Panel of the Supreme Court.
22

 The 

Judges of the other higher courts including the Court of Appeal and Head of Divisions are 

appointed on the basis of the report of the Judicial Appointment Commission.
23

 

Role of the Executive 

The Constitution of India gives a very important role to the Executive in the appointment of 

the judges of the higher courts. The judges are formally appointed by the President in 

consultation with the Chief Justice of India and other judges of the higher judiciary. However 

the role of the Executive in the appointment of process of judges to the higher judiciary is 

very limited after the Collegium System. The judges are selected by the Collegium of judges. 

The Collegium of Judges recommends the names of the persons for the appointment as High 

Court and Supreme Court judges to the President. The President cannot reject the 

nominations of the collegium and has no other option other than to appoint the recommended 

persons as the judges of the High Courts and the Supreme Court.  

On the other hand, in United Kingdom, with the exception of the Prime Minister and the Lord 

Chancellor, the Executive does not play any role in the appointment of the judges to the 

higher judiciary. The Prime Minister and Lord Chancellor are the only members of the 

Executive who are involved in the appointment process of the judges of the higher courts of 

the United Kingdom. The Prime Minister is involved only in the appointment of the judges of 

the Supreme Court of England and Wales as he makes recommendation of the selected 

                                                           
21

 Ibid [12]. 
22

Constitutional Reforms Act 2005, s 26  

<http://www.legislation.gov.uk/ukpga/2005/4/part/3/crossheading/appointment-of-judges> accessed 30 

September 2017. 
23

Constitutional Reforms Act 2005, s 68 <http://www.legislation.gov.uk/ukpga/2005/4/part/4/chapter/2> 

accessed 30 September 2017. 
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candidates to the Crown.The Lord Chancellor though limited plays an important role in the 

appointment process. He notifies the name of the selected candidates to the Prime Minister on 

the basis of the report of the Supreme Court Selection Panel in the appointment of the judges 

of the Supreme Court.
24

 Furthermore, the Lord Chancellor also plays a very important role in 

the appointment of the judges of other higher courts of the United Kingdom. 

Role of the Legislature 

The Parliament of India does not play any role in the appointment of the judges of the High 

Courts and the Supreme Court. The Constitution of India does not provide for the legislature 

to play any role in the appointment process. This was done to ensure the independence of the 

judiciary and the separation of power. A proposal came before the Constitutional Assembly 

to give the legislature a significant role in the appointment process in the line of the United 

States. However, that proposal was out rightly rejected by Dr. B.R Ambedkar who was the 

Chairman of the Constituent Assembly.  

The Constitutional Reforms Act, 2005 minimized the role of the legislature and executive in 

the appointment process of the judges of the higher courts of the United Kingdom. The Lord 

Chancellor is required to recommend names for the judgeship and for the same, he has to 

request the Selection Committee and Judicial Appointment Commission to make the 

recommendations.
25

The Lord Chancellor is required to either accept the recommendation, 

reject it or send it back to re-consider it. But there is a limitation to it, as the Lord Chancellor 

can‘t reject it more than twice. He is bound to accept the recommendation and forward it to 

the Prime Minister.
26

 

Consultation with the Judiciary and the Legal Profession 

The Judiciary plays a very important role in the appointment of the judges of the High Courts 

and Supreme Court in India. India is perhaps the only country in the world where the judges 

appoint themselves. The Collegium System which makes the recommendation of the 
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appointment of judge to the President consists only of the judges of the Supreme Court and 

the High Courts. Furthermore, the Bar Council of India does not play a direct role in the 

appointment process. The Collegium of judges might consult the Bar Council or other legal 

professionals in the appointment process. However, it only depends upon the will of the 

Collegium as it has the prerogative to decide whom to consult in the appointment process. 

The Constitutional Reforms Act which provides for the appointment of judges contemplated 

the Judiciary to play a very important role in the appointment of the judges to the higher 

judiciary. The Judges of the higher courts of England and Wales are the members of the 

Supreme Court Selection Panel and the Judicial Appointment Commission which makes 

recommendations for the appointment of the judges to the higher judiciary.
27

 These 

Commissions in the selection process generally consults the members of the Bar. 

CONCLUSION AND SUGGESTIONS 

India is perhaps the only country in the world where the judges appoint themselves. The role 

of the Executive and Legislature in the appointment process of the judges is very minimal. 

The judges are appointed on the recommendation of the Collegium of Judges by the President 

of India. Art 124 (2) and 217 of the Constitution of India provides for the appointment of the 

judges of the Supreme Court and the High Court respectively.  

However, a lot of controversies have arisen over the applicability of these constitutional 

provisions. The unnecessary interference of the Executive in the appointment process for the 

political purpose posed a serious threat to the concept of the independence of the judiciary in 

India. It is true that the constitutional provisions for the appointment of judges do undermine 

the independence of the judiciary to certain extent by involving the Executive in the 

appointment process which was further undermined by 99
th

 Amendment and introduction of 

NJAC. The Supreme Court of India rose to the occasion to limit the interference of the 

Executive and the Legislative in the appointment process of the judges to the higher judiciary 

by giving wide interpretation to Art 124 and 217 of the Constitution. 

However, the reason for placing the power with the executive and legislature has its own role 

to play.The concept of separation of powers allows for an operation of check and balance 

between the three powers namely, legislative, executive and the judiciary. By usurping the 
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powers rightly vested in the executive and the legislative, the judiciary is in clear violation of 

this doctrine of separation of powers which by itself is a part of the basic structure. 

Moreover, the Collegium System has its own demerits. The collegium system in the haste of 

ensuring judicial independence has caused the problem of unaccountability, non-

transparency, political, case and communal consideration etc. It is unfortunate but is true that 

the merit or seniority has no longer remained the only criteria for the appointment of the 

judges in the higher judiciary. 

Having discussed the pros and cons of the Collegium System, now the question arises as to 

whether the decades old collegium system should be replaced with other system or the 

appointment process followed before First Judges case should once again be followed. The 

establishment of an institution in the line of the Judicial Appointment Commission in India is 

need of the hour. A proper representation of the members of Judiciary and Executive should 

be there in the Judicial Appointment Commission. The members of the Bar should also be a 

member of the Commission. It should be an independent body with the minimum interference 

of the judiciary and executive in its functioning. 

All the decisions of the Commission should be taken by consensus. However, when the 

consensus cannot be reached then the decision should be taken on the basis of the majority of 

votes. The Chairman should not vote except in the situation of tie where he should be given a 

casting vote. Furthermore, the tenure of the members of the Commission should be fixed. 

Moreover, an investigative agency should also be created within the Judicial Commission to 

examine and investigate the background of the candidates, financial disclosures, assets, 

professional records, criminal convictions etc. Members of the Bar and Judiciary should be 

consulted during the appointment process. 

The National Judicial Appointments Commission with certain amendments, is a welcome 

step to reform the appointment process of the judges to the higher judiciary.  

  


