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    EDITORIAL NOTE 

Lexkhoj Publication is committed to bring the highest quality research to the widest possible 

audience through an unparalleled commitment to quality and reliability.  It is established with 

the objective of promoting academic research and fostering debate on contemporary legal 

issues all across the world. Lexkhoj Publications collectively bring together leading scholars 

in the field to cover a broad range of perspectives on all the key issues in national and 

international law. 

Lexkhoj is delighted to announce the Third Issue of the Lexkhoj Research Journal of Law 

and Socio-Economic Issues which is an international journal, publishing critical approaches 

to socio-legal study and multi-disciplinary analysis of issues related to law and socio-

economic. The journal will strive to combine academic excellence with professional 

relevance and a practical focus by publishing wide varieties of research papers, insightful 

reviews, essays and articles by students, established scholars and professionals as well as by 

both domestic and international authors. Authors should confirm that the manuscript has not 

been, and will not be, submitted elsewhere at the same time.  

The Journal provides a forum for in-depth analysis of problems of legal, social, economic, 

cultural and environmental transformation taking place in the country and word-wide. It 

welcomes articles with rigorous reasoning, supported by proper documentation. The Journal 

would particularly encourage inter-disciplinary articles that are accessible to a wider group of 

Social activist, economist, Researcher, policy makers, Professionals and students.  

This quarterly issue of the journal would like to encourage and welcome more and more 

writers to get their work published. The papers will be selected by our editorial board that 

would rely upon the vibrant skills and knowledge immersed in the paper.  

Needless to say, any papers that you wish to submit, either individually or collaboratively, 

are much appreciated and will make a substantial contribution to the early development and 

success of the journal. Best wishes and thank you in advance for your contribution to the 

Lexkhoj Research Journal of Law and Socio-Economic Issues. 
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ISSUES CONCERNING EXECUTION OF DEATH PENALTY 

Rohini Hirwane, ILS Law College, Pune 

Mohit Khanna, Government Law College, Mumbai 

 

 

 

A. Introduction 

With the rise and advancement of crimes in the society, the nature of punishment is becoming 

stricter. The highest form of punishment in India is capital punishment that is given for 

atrocious crimes. It can work as both, retributive as well as utilitarian kind of punishment. 

This paper is based on the legal and social control of death penalty in India and highlights the 

issues concerning its execution. After analyzing the suitability of death penalty in the society, 

it can be concluded that India recognizes it. This recognition is arrived at, by laying 

parameters for awarding death penalty through landmark judgments. However India does not 

advocate it entirely. Various issues in execution are unignorable. Capital punishment as well 

as its mode of execution is said to violate convicts’ fundamental rights by depriving their 

Right to live with dignity. It is not only unconstitutional but also violative of international 

treaties like the ICCPR. Additionally, the judicial officers are blamed of freakishly and 

arbitrarily imposing death penalty, without uniformity in sentencing. But one of the primary 

questions that arise is whether crimes can be attributed to internal or external factors of the 

offender. All these issues and changing trends in death sentencing are extensively dealt with 

in the paper. 

 

B. Origin and Development  

Punishment is any pain, penalty, suffering, or confinement inflicted upon a person by the 

authority of the law, for some commission of crime or omission of duty enjoined by law.
1
 

Two chief theories of punishment are the retributive and utilitarian theories. 

 

1. Retributive 

The Retributive theory works on the Biblical principle of “an eye for an eye, a tooth for a 

tooth.”
2
Retributivism involves both positive and negative desert claims. It prohibits both, 

punishing those who are not guilty of wrongdoing, and punishing the guilty more than they 

                                                           
1
 Black’s Law Dictionary, 9

th
 Edition. 

2
Exodus 21: 23–25; Leviticus 24:17–20. 
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deserve.
3
 Thus it functions on the idea that only when an offender sees the punishment of his 

crime to be the natural or logical outcome of his act that he is likely to be led to any real 

repentance and it is only this recognition that is likely to lead others to genuine abhorrence of 

crime.
4
 

The other theory of punishment is the utilitarian theory. Where the retributive theory actually 

punishes the offender, the utilitarian theory is prospective i.e. directly achieves the result of 

the punishment. Utilitarian considerations should be consulted to fill in the gap left by the 

vagueness of proportionality in retributive punishment.
5
 

 

2. Utilitarian 

On the other hand, the essence of Utilitarian theory is “An eye for an eye will turn the whole 

world blind” – Mahatma Gandhi. 

Jeremy Bentham, the instrumental behind the utilitarian theory said, “The principal end of 

punishment is to prevent offences. The offence already committed concerns only a single 

individual. In many cases it is impossible to redress the evil that is done; but it is always 

possible to take away the will to repeat it. For however great may be the advantage of the 

offence, the evil of the punishment may be always made to out-weight it.”
6
According to him 

punishment is evil in the form of remedy, which operates by fear.
7
 Thus he postulated four 

theories of punishment that underlies his utilitarian belief – Reformative, Deterrent, 

Preventive and Compensatory. 

 

The reformative approach advocates a simple idea that, ‘we must cure our criminal, not kill 

them’ i.e. criminal welfare.
8
Seldom use of imprisonment, abandonment of short sentences, 

attempt to use prison as training rather than a pure punishment, and greater employment of 

probation, parole and suspended sentences are instances of reformative trend.
9
 

Glanville Williams asserts that deterrence is the only ultimate object of punishment. 

“Punishment (sanction) is before all things deterrent, and the chief end of the law of crime is 

to make the evildoer an example and warning to all that are like minded with him.”
10

Specific 

                                                           
3
 Walen, Alec, Retributive Justice, The Stanford Encyclopedia of Philosophy, Winter 2016. 

4
JOHN S. MACKENZIE A MANUAL OF ETHICS, p.406. 

5
Supra note3. 

6
 Theory of Legislation, Volume 2, Jeremy Bentham, Etienne Dumont, p.41 

7
ibid, p.167. 

8
12 P.J FITZGERALD, SALMOND ON JURISPRUDENCE, (12th Ed 2008), p.95 

9
ibid. 

10
MACKLIN FLEMING, OF CRIMES AND RIGHTS, p.114, 1978. 
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deterrence works in two ways. First, an offender may be imprisoned to physically prevent 

crimes. Second, this incapacitation will discourage the offender from repeating the offence. 

Compensatory theory, also known as the Expiatory theory, focuses on the principle of “to 

pay for the sin committed”. Under Section 320 of the Criminal Procedure Code, 1973 this 

theory is being implemented. Section 320 of the said statute describes certain crimes, which 

can be compoundable. The accused can compromise with the victim by paying money or 

through apology. 

 

India recognizes death sentence as the Constitution makes several references to capital 

punishment. Firstly, the Constitution provides that a person can be deprived of his life 

through a lawful procedure.
11

Secondly, it gives the President and the Governor of a State the 

right to suspend, pardon, or commute death sentences.
12

 The Constitution also provides for an 

appeal to the Supreme Court in case of reversal of an order for death sentence, by any lower 

court.
13

Thus, the law explicitly states that capital punishment may be constitutional. Apart 

from the Constitution, other statutes like the Indian Penal Code,
14

 Indian Arms Act, 

1959,
15

Explosive Substances (Amendment) Act, 2001
16

 etc. also recognize death sentence as 

a valid punishment. As of today 141 countries of the world are abolitionists in law or 

practice, but India remains as a retentionist country.
17

 

 

C. The Parameters  

The phrase "rarest of rare case" (R-R) originates from the Supreme Court’s decision in 

Bachan Singh v. State of Punjab
18

. Although this judgment upheld the constitutional validity 

of death penalty in India, the Court ruled that the imposition of death sentence should not be 

awarded in all cases except in a rare case. Later on in Machhi Singh’s case, the doctrine was 

formalized and the court tried to lay down the criteria for assessing when a crime fell into this 

category. The bench formulated some guidelines to be adopted in identification of R-R cases. 

These guidelines are the aggravating and mitigating factors that need to be considered before 

pronouncing a sentence in favor or against death penalty. 

                                                           
11

INDIA CONST. art. 21. 
12

INDIA CONST.art.72. 
13

INDIA CONST. art.134 (1). 
14

INDIAN PENAL CODE, 1860, Sec. 302. 
15

INDIAN ARMS ACT, 1959, Sec. 27 (3). 
16

EXPLOSIVE SUBSTANCES (AMENDMENT) ACT, 2001,Sec.3 (b). 
17

Amnesty International Global Report, Death Sentences and Executions 2016, available 

athttps://www.amnesty.org/download/Documents/ACT5057402017ENGLISH.PDF. 
18

AIR 1980 SC 898, 
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Aggravating factors: the decisions are to be made in favor of death penalty when: 

 Extremely brutal or grotesque murder that arises extreme indignation of the 

community. 

 Murder of a Scheduled Caste or Scheduled Tribe arousing social wrath. 

 Murder to satisfy deprave and mean motive. 

 Bride burning or Dowry death. 

 Murderer is in a position of trust or in course of treason. 

 Crime is enormous in nature. 

 Victim is a child, helpless woman, old/infirm person, or public figure. 

Mitigating factors: the courts may consider the following circumstances to impose lesser 

punishment: 

 Offence was committed under mental or emotional distribution. 

 Young or juvenile accused shall not be sentenced to death. 

 High level of deterrence promised by the accused. 

 High level of reformation and rehabilitation ensured by the accused. 

 Moral justification of the offence. 

 Under the influence and domination of another. 

 The accused was mentally defective to comprehend the criminality of his conduct. 

The balancing of aggravating and mitigating factors to award death penalty only in cases 

where the alternative is definitely foreclosed is hardly done. It is the individual philosophy of 

the judges rather than the R-R doctrine that determines the fate of the accused. 

 

D. Violation of Fundamental Rights 

Articles 14, 19 and 21 or the Golden Triangle
19

 are of prime importance that breathes vitality 

in the Constitution. Thus a law, which prescribes a procedure for depriving a person of their 

life and personal liberty, has to fulfill the requirements of Articles 14 and 19 also. Although 

the majority ruling in Bachan Singh dismissed the challenge that death penalty was 

unconstitutional, its existence in India is abhorrent and an anathema to human rights and 

Article 21 of the Constitution.  

1. Article 14 

Death Penalty confers an unguided, unlimited and standard-less discretion on the Court 

whether to put the accused to death for the offence of murder or let him continue to live. In 

                                                           
19

Minerva Mills v. Union of India(1980) 3 SCC 625. 



8 
 

most cases death penalty has been affirmed or refused to be affirmed, without laying down 

any legal principle.
20

 Moreover, the Supreme Court in Machhi Singh v. State of 

Punjab
21

“considerably enlarged the scope for imposing death penalty beyond what was 

envisaged in Bachan Singh.
22

 

This conceptual confusion around the R-R analysis, without a consistent interpretation to the 

test, holds Article 14 violated.
23

 Its basic requirement is that it should be guided by some 

standards. Thus unfettered discretion conferred upon the Court to decide about the imposition 

of death penalty or life imprisonment upon the convict is clearly violative of the principles 

embodied in Article 14 of the Constitution. 

2. Articles 19 & 21 

If a sentence were disproportionate to the offence, it would not pass the test of reasonability 

and eventually deemed to be void under Articles 19 and 21.
24

 Article 19(1) provides with 

several Freedoms guaranteed to the persons, which are subject to reasonable restrictions 

mentioned in Articles 19(2) to (6) of the Constitution. Deprivation of such freedoms through 

imposition of death penalty must necessarily be reasonable.
25

 

Only in exceptional or R-R cases, death sentence is equivalent to the offence committed. The 

legislation fails to indicate as to what are those exceptional cases.  

Article 21 allows deprivation of life and personal liberty according to just, fair and reasonable 

procedure established by law. In the light of the decision in Mithu v. State of Punjab
26

section 

303 of the IPC was struck down as violative of Article 21 and 14 of the Constitution of India, 

as the offence under the section was punishable only with capital punishment and did not 

give the judiciary the power to exercise its discretion and thus resulted in an unfair, unjust 

and unreasonable procedure depriving a person of his life. 

Lastly, Bhagwati, J. in his dissenting opinion in Bachan Singh
27

 has given a number of 

reasons for holding that death penalty is not only unconstitutional being violative of articles 

14 and 21 but also undesirable from several points of view. One of the reasons given by him 

                                                           
20

 Santosh Kumar Satishbhushan Bariyar v. State of Maharashtra, (2009) 6 SCC 498, para 104. 
21

(1983) 3 SCC 470, para 33-37. 
22

 Swamy Shraddananda v. State of Karnataka, (2008) 13 SCC 767. 
23

 Mohd. Farooq Abdul Gafur v. State of Maharashtra, (2010) 14 SCC 641. 
24

CODE OF CRIMINAL PROCEDURE, Section 354(3). 
25

Vijay N. Ghormade,ed., Death Sentence, A Struggle for Abolition, Essays in Honour of Padma Bhushan Dr. 

L.H. 

Hiranandani, Hyderabad Sind National Collegiate Board and Hind LawHouse, 2008, pp. 79-104. 
26

1983 AIR 473. 
27

Supra note 19. 
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is that death penalty is irrevocable because the execution of the sentence of death in such a 

case makes miscarriage of justice irrevocable. 

 

E. Hanging- Violation of Right to Life 

Back in 1949 – 1953, hanging, electrocution, guillotine, lethal gas and shooting were the 

methods of execution employed in the Western World. Later it was held that though hanging 

was simple, speedy and humane, it did not meet the requisite standard of decency.
28

Even the 

convicted leaders at the Nuremberg trials asked for execution by the firing squad. This kind 

of execution was dignified and less painful than hanging by neck till death.
29

 

The issue of public hanging first came to light in the Indian Courts in the case of Attorney 

General v. Lachma Devi.
30

It was held that public hanging “even if permitted, under the rules 

would violate Article 21 of the Constitution being barbaric, disgraceful as seen in any 

civilized society.” 

In India, the jail manuals of various States provide for the method of execution of death 

sentence. Once death sentence is confirmed after exhausting all the possible remedies, the 

execution is carried out in accordance with section 354(5) of the Code of Criminal Procedure 

1973. The 187
th

 Law Commission Report
31

 analyzed whether section 354(5) of the Cr.PC is 

required to be amended for providing another mode of execution of death sentence. 80% 

Judges were of the view that the present mode of execution of death sentence should be 

altered. As per the recommendations of the Law Commission, Section 354(5) of Cr.PC needs 

to provide an alternative like administering lethal injection until death. 

 

F. Violation of International treaties 

So far, there exists only one international treaty that provides for abolition of death penalty. 

While death penalty is not completely prohibited by the International Covenant on Civil 

and Political Rights (ICCPR), majority states have abolished it. But rapid change in 

customs towards a position in favour of worldwide abolition may bring a difference.
32

 

                                                           
28

 Melvin F. Wingersky, Report of the Royal Commission on Capital Punishment (1949-1953): A 

Review,available at 

http://scholarlycommons.law.northwestern.edu/cgi/viewcontent.cgi?article=4198&context=jclc. 
29

187
TH

 LAW COMMISSION OF INDIA REPORT, Mode of Execution of Death Sentence and Incidental Matters, 

available at http://lawcommissionofindia.nic.in/reports/187th%20report.pdf. 
30

AIR 1986 SC 467. 
31

Supra note 31. 
32

International Bar Association, The Death Penalty under International Law: A Background Paper to the 

IBAHRI Resolution on the Abolition of the Death Penalty, available 
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At the time ICCPR was drafted (1947 – 1966), only10 countries had abolished death penalty. 

Nonetheless after extensive debates and brainstorming, today ICCPR holds 74 signatories and 

169 parties.
33

 The most important provision relating to death sentence is Article 6 of the 

ICCPR, which states, “Every human being has the inherent right to life. Law shall protect this 

right. No one shall be arbitrarily deprived of his life.” According to Amnesty International, as 

on December 31, 2016following is the stand of countries:
34

 

 Abolitionist for all crimes – 104 countries 

 Abolitionist for ordinary crimes – 7 countries 

 Abolitionist de facto – 30 countries 

 Retentionist – 57 countries 

While only a few countries have retained and used death penalty, this list includes India, 

China, Indonesia and the United States, making a majority of people in the world potentially 

subject to this punishment.
35

India has ratified the ICCPR, which is incorporated into Indian 

law through The Protection of Human Rights Act, 1994.
36

 Further India shall endeavor to 

"foster respect for international law and treaty obligations in the dealings of organized 

peoples with one another.”
37

 Courts have respected rules of international law where there is 

no contradictory legislation in India.
38

 Therefore, though ICCPR strives to abolish death 

penalty and India retains its stand in favor of capital punishment while the incorporation of 

the treaty into domestic law echoes the abolitionist nature.  

G. Judge-centric decisions 

“One cannot conceive of objectivity without subjectivity” –Paulo Feire 

Professor Black shield, in 1970, highlighted the judge-centric application of the death penalty 

in over 70 decisions by the Supreme Court during 1972-1976. He noticed a pattern of large 

number of death sentences given or confirmed by Justices Vaidialingam, Alagiriswami and 

Dua.
39

 

                                                                                                                                                                                     
athttp://www.ibanet.org/Human_Rights_Institute/About_the_HRI/HRI_Activities/death_penalty_resolution.aspx

, May 2008. 
33

UN General Assembly, Second Optional Protocol to the International Covenant on Civil and Political Rights, 

Aiming at the Abolition of the Death Penalty, 15 December 1989, A/RES/44/128. 
34

 https://deathpenaltyinfo.org/abolitionist-and-retentionist-countries 
35

262ND LAW COMMISSION OF INDIA REPORT,The Death Penalty, available at 

http://lawcommissionofindia.nic.in/reports/report262.pdf 
36

ibid. 
37

INDIAN CONST. art.51,cl.(c). 
38

National Legal Services Authority v. Union of India, (2014) 5 SCC 438. 
39

 A.R. Blackshield, Capital Punishment in India, 21(2) Journal of the Indian Law Institute, 156-158 (1979) 

https://www.amnestyusa.org/research/reports/death-sentences-and-executions-2014
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The judge-centric nature of ruling can be illustrated by the Supreme Court’s verdict in the 

case of Swamy Shraddhananda v. State of Karnataka.
40

The appellant was convicted by the 

Sessions Court and sentenced to death for the offence of murder. In appeal, the High Court 

confirmed the conviction and death sentence without any modification in the earlier sentence. 

The division bench of Supreme Court unanimously upheld the conviction but they were 

unable to agree on the punishment meted out to the appellant. On one hand, S. B. Sinha J. felt 

that in the facts and circumstances of the case, the punishment of life imprisonment would 

serve the ends of justice. On the other hand, M. Katju J. took the view that the appellant 

deserved nothing but death. 

The bench then referred to the case of Bachan Singh
41

, that casts an obligation on the court to 

state the ‘special reasons 'founded on the exceptionally grave circumstances of the particular 

case relating to the crime as well as the criminal for awarding death sentence. It was argued 

that though the appellant killed the deceased in a planned and cold-blooded manner, he did 

not cause any mental or physical pain to the victim, thereby by setting aside the order of the 

trial court as confirmed by the High Court. 

Additionally, lack of uniformity by the Supreme Court in similar offences has resulted in 

confusion about the application of R-R test. On the one hand the Court has held that the rape 

and murder of a one and half year old child in one case would not attract the death penalty 

because though these crimes were heinous, the offenders were not a danger to society, and 

the possibility of reform was not closed.
42

 On the other hand, the Court has held that the rape 

and murder of a 5 year old, were by their very nature extremely brutal, depraved, heinous and 

gruesome, and were thus deserving of the ultimate penalty.
43

 

Justice Bhagwati in Sangeet and Anr v. State of Haryana expressed the imposition of the 

death penalty as ‘judge centric’ as it depended on the composition of the Bench.
44

 

The Law Commission of India received a reference from the Supreme Court to study the 

issue of the death penalty in India to “allow for an up-to-date and informed discussion and 

debate on the subject.”
45

The findings of the Law Commission of India revealed that one of 

the Supreme Court judges conferred death sentence in 15 out of 30 cases. Out of these15 

cases, the Supreme Court itself declares 5 per incuriam. This research analysis and other 

                                                           
40

(2008) 13 SCC 767. 
41

AIR 1980 SC 898. 
42

 Mohd. Chaman v. State (NCT of Delhi), (2001) 2 SCC 28. 
43

Bantu v. State of U.P., (2008) 11 SCC 113. 
44

Sangeet v. State of Haryana, (2013) 2 SCC 452, para 33. 
45

Santosh Kumar Satishbhushan Bariyar v. State of Maharashtra, (2009) 6 SCC 498, para119. 
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studies illustrate the impossibility of “principled sentencing”, which is a prerequisite for 

constitutionality of death penalty in India.
46

 

 

H. Society towards the convict 

The argument against death penalty comes down to one’s personal view about crime and 

criminals. Whether a crime is mere inherent actions of depraved people or is it attributable to 

the environment and circumstances of the offender. Man is a social animal and he cannot 

immune himself from the vices of the world. He socializes and forms biases and prejudices, 

which mirror in his acts of horror. 

The process of socialization contributes to an individual’s guts that he can rape a woman and 

leave her on the street to die, that he can murder somebody and not fear the consequences, or 

his intense hatred for other communities can lead him to strip, parade, rape and murder. 

When such grave offences are not curbed appropriately, or if the nature of punishment is 

lenient, offenders don’t seem to be apprehensive about the repercussions. The society then 

fails to preserve the social contract. Thus, crimes are equally attributable to the external 

factors of the offender as individual liability. 

Arguments on deterrence assume that fear will trump the massive influence of vices in one’s 

life. If the society does not condemn the ghastly acts, the crime will never escape from the 

criminal.  

 

I. Conclusion 

As rightly pointed out by Albert Camus, a French philosopher - “Capital punishment is the 

most pre- meditated of murders”. Sadly, it has been accepted as a form of punishment in 

various societies around the world. In the present day and age, keeping in mind the legal and 

social issues associated with capital punishment, India should move towards becoming an 

abolitionist country in spirit with the mandate of international law and the reformist theory of 

punishment. 

 

 

 

 

                                                           
46

Supra note 37, p.144 


