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   EDITORIAL NOTE 

Lexkhoj Publication is committed to bring the highest quality research to the widest possible 

audience through an unparalleled commitment to quality and reliability.  It is established with 

the objective of promoting academic research and fostering debate on contemporary legal 

issues all across the world. Lexkhoj Publications collectively bring together leading scholars 

in the field to cover a broad range of perspectives on all the key issues in national and 

international law. 

Lexkhoj is delighted to announce the Fourth Issue of the Lexkhoj Research Journal of Law 

and Socio-Economic Issues which is an international journal, publishing critical approaches 

to socio-legal study and multi-disciplinary analysis of issues related to law and socio-

economic. The journal will strive to combine academic excellence with professional 

relevance and a practical focus by publishing wide varieties of research papers, insightful 

reviews, essays and articles by students, established scholars and professionals as well as by 

both domestic and international authors. Authors should confirm that the manuscript has not 

been, and will not be, submitted elsewhere at the same time.  

The Journal provides a forum for in-depth analysis of problems of legal, social, economic, 

cultural and environmental transformation taking place in the country and word-wide. It 

welcomes articles with rigorous reasoning, supported by proper documentation. The Journal 

would particularly encourage inter-disciplinary articles that are accessible to a wider group of 

Social activist, economist, Researcher, policy makers, Professionals and students.  

This quarterly issue of the journal would like to encourage and welcome more and more 

writers to get their work published. The papers will be selected by our editorial board that 

would rely upon the vibrant skills and knowledge immersed in the paper.  

Needless to say, any papers that you wish to submit, either individually or collaboratively, 

are much appreciated and will make a substantial contribution to the early development and 

success of the journal. Best wishes and thank you in advance for your contribution to the 

Lexkhoj Research Journal of Law and Socio-Economic Issues. 
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DOCTRINE OF LIVING INSTRUMENT: AN INEVITABLE DOCTRINE TO KEEP 

EUROPEAN CONVENTION ON HUMAN RIGHTS ALIVE 

Mohammad Habibur Rahman 

Abstract 

The European Convention on Human Rights (ECHR or Convention) is recognised as one of 

the most successful human rights treaty. Over the time, thus, to make this instrument efficient 

and responsive to the social needs and demands with the time the European Court of Human 

Rights (ECtHR or Court) develops the doctrine of living instrument. The ECtHR recognised 

the European Convention on Human Rights as a living instrument and interpreted the 

Convention in the light of present-day conditions. Through applying this doctrine often the 

ECtHR expands the ambit of human rights, recognises and incorporates the new rights within 

ECHR, updates and upgrades the old and backdated laws. The ECtHR uses this doctrine as a 

mechanism to depart from their earlier and old decisions as to take the modern approach. 

However, sometimes intellectual works assess and categorizes the application of this doctrine 

as undemocratic, a notion of judicial activism, contradictory to legislators’ intention, a 

barrier in the application of margin of appreciation. Nevertheless, an in-depth analysis of the 

cases where ECtHR applied the doctrine clearly establishes the realistic necessities of a 

mechanism which Court can use to update the law in order to incorporate the social changes 

within the ECHR. This paper first focuses on the contemporary issues and challenges that the 

doctrine of living instrument commonly encounters. Having discussed the barriers, this paper 

argues that the doctrine of living instrument is in-fact inevitable to keep the ECHR alive and 

to fulfill the social demands as to modernize the law as society changes.      

 

 

 

 

 

 

 



5 
 

1. Introduction 

The European Convention on Human Rights is recognised as the most “effective” treaty in 

the international laws.
1
 Moreover, as a part of the international laws, it also has a great impact 

in the progression of the general norms and custom in a broader outlook.
2
 Thus, to make this 

instrument efficient and responsive to the social needs and demands with the time the 

European Court of Human Rights categorized ECHR as a “living instrument (LI)” i.e. ECHR 

would be interpreted “in the light of present-day conditions”.
3
  

The main purpose of this paper is to discuss and critically assess the application of LI 

doctrine in a broader sense. In the first part, this paper would be focused on different 

challenges and critiques of LI doctrine in reference to the judges and prominent scholars‟ 

observations. Then, this paper would shed a light on the influential decisions as to show how 

Judges use LI doctrine as a tool to response to the cases time to time.      

Tyrer (1978)
 
case is the first leading case in which ECtHR adopted the doctrine of LI. In this 

case Mr. Tyrer challenged the decision of the Land of Isle Man regarding the “corporal 

punishment” that has been imposed on him while he was studying at school. The punishment 

was “three strokes of the birch”.
4 

He alleged that, the nature of the punishment was 

“degrading” and thus violated Article 3 of the ECHR. The State argued that, the nature of the 

punishment is not inconsistent with the Article 3 as it is not causing the “mass outrage” and 

people of the Isle of Man are accepting it. However, the Court held that, the nature of the 

punishment i.e. one human being physically executing the punishment on another involved 

some “element of humiliation” which inflicts the term “degrading punishment” articulated by 

Article 3.
5
 Moreover, the Court also explained that, it is the “institutionalised violence” 

arranged by the law of the Isle of Man which attacked the Mr. Tyrer‟s “dignity and physical 

integrity”.
6
 Hence, the Court found the violation of the Article 3 of the ECHR. 

 

                                                           
1
 Luzius Wildhaber, Basel, Arnaldur Hjartarson, Reykjavik, and Stephen Donnelly, „No Consensus on 

Consensus? The Practice of the European Court of Human Rights‟ 33:7-12 Human Rights Law Journal at page 

248. 
2
 Javaid Rehman, International Human Rights Law: A Practical Approach (Harlow: Longman, 2003) at page 

138. 
3
 Tyrer v UK App no 5856/72 (ECtHR, 25 April 1978) para 31. 

4
 Ibid para 9.  

5
 Ibid para 35. 

6
 Ibid. 
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In regards of the question of LI the Court held that, corporal punishment does not exist in 

other member States and the Isle of Man shares the “common heritage” and culture with the 

council of Europe.
7
 However, in the dissenting judgment Sir Gerald Fitzmaurice criticized the 

majority decisions by placing that, it should not be “degrading” relying on the fact that, it 

carried out by the “police authorities” and it was “institutionalized”.
8
 He further placed that if 

we consider this as a degrading then a punishment in all nature is “degrading” irrespective of 

the fact whether it carried out by the father or a police. He further continues that, State 

authority holds a position of “loco parentis”.
9
  

 

As time goes Court expresses and explains the LI doctrine in a different language and 

sometimes in a different manner.
10

 In cases like Tyrer and X and Others (2013)
11

 Courts use 

the term LI explicitly and interpreted considering the “present day conditions”.
12

 Moreover, 

sometimes Court use different phrases to express the same idea like “changing conditions in 

contracting States”
13

, at times Court elaborates the idea by explaining that Court needs to 

consider all “evolving convergence”
14

 to consider a case.
15

 

2. Living Instrument Doctrine: Disputes, Criticisms and Challenges  

2.1 Contracting States’ Interest Vs Individuals Rights  

In the leading case of Golder (1975)
16

 Judge Fitzmaurice in his dissenting opinion placed 

that, Court should take “restrictive”, “conservative” and “cautious” approach when they deal 

with the unsettled issues.
17

 Further he added that, Judges should not impose any obligations 

which contracting parties did not intend to be bound, and in case of doubt Court should rule 

in favor of the contracting states.
18

 However, Orakhelashvili argued that, Convention rights 

should be interpreted objectively as to defend the individuals‟ rights, not to serve the interest 

                                                           
7
 Ibid para 38. 

8
 Ibid, separate dissenting opinion of Sir Gerald Fitzmaurice, para 9.  

9
 Ibid, separate dissenting opinion of Sir Gerald Fitzmaurice, para 8. 

10
 Jane Wright, „Interpreting section 2 of the Human Rights Act 1998: towards an indigenous jurisprudence of 

human rights‟ (2009) P.L. pp. 595-616 at page 601. 
11

 X and Others v Austria App no 19010/07 (ECtHR, 19 February 2013).  
12

 Tyrer Supra note 3, para 31; Ibid para 139. 
13

 Unal Tekeli v Turkey App no 29865/96 (ECtHR, 16 November 2004) para 54. 
14

 Scoppola v Italy (No. 3) App no 126/05 (ECtHR, 22 May 2012) para 94. 
15

 Ulf Linderfalk, „Towards a more constructive analysis of the identity of special regimes in international law - 

the case of proportionality‟ (2013) 2:4 C.J.I.C.L. pp. 850-878.  
16

 Golder v The United Kingdom App no 4451/70 (ECtHR, 21 February 1975)  
17

 Ibid para 39. 
18

 Ibid para 40. 



7 
 

of the party States.
19

 This was also confirmed by ECtHR by placing that ECHR is more than 

a “mere” contract between States.
20

 This phenomenon is also established by Inter American 

Court that it should interpret a treaty in a best possible way to establish individual‟s rights.
21

  

Interestingly, Fitzmaurice himself partially softens from his early opinion and conceded in 

the case of National Union of Belgian Police (1975)
22

 [immediately after the Golder case] 

that, convention should not be interpreted “narrowly” and judges should consider any 

obvious change and developments when they decide a case.
23

 

2.2 Living Instrument: Consensus  

Undoubtedly LI principle is well established and most accomplished doctrine in the ECtHR. 

To establish the LI Court measures the consensus among contracting countries on a particular 

practice.
24

 The most important cases like Tyrer, Marckx, Dudgeon and Micallef (2009)
25

 

provided the broad discussion and lengthy analysis on the consensus principle.
26

 In these 

cases Court either found the consensus believing that most of the countries or at least 

majority contracting States follow a common practice.
27

  

However, this principle is also most debated as we see the cases like ABC
28

 where Court 

provided the wider “margin of appreciation” to the Ireland even conceding that Ireland has a 

most restrictive law among the contracting States. In an article on the “consensus” authors 

referred numerous scholars‟ criticisms on the consensus principle specifically about the lack 

of precise “guidance” as to find out the consensus.
29

 Common question it faces is that, what 

amounts to constitute majority country? What are the mechanism and methodology that Court 

                                                           
19

 Alexander Orakhelashvili, „Restrictive Interpretation of Human Rights Treaties in the recent jurisprudence of 

the European Court of Human Rights‟ (2003) 14:3 EJIL at page 531. 
20

 Ireland v The United Kingdom App no 5310/71 (ECtHR, 18 January 1978) para 239. 

21
 Orakhelashvili (n 19) 535; Gerald L. Neuman, „Import, Export, and Regional Consent in the Inter-American 

Court of Human Rights‟ (2008) 19 (1): 101 Eur. J. Int. Law at page 106. 
22

 National Union of Police v Belgium App no 4464/70 (ECtHR, 27 October 1975).   
23

 Ibid para 10. 

24
 Kanstantsin Dzehtsiarou, „Book Reviews: Constituting Europe: The European Court of Human Rights in a 

National, European and Global Context‟ (2014) 14(1) H.R.L.R. pp. 167-171 at page 169.  
25

 Micallef v Malta App no 17056/06 (ECtHR, 15 October 2009) paras 31, 78. 
26

 Luzius Wildhaber, Basel, Arnaldur Hjartarson, Reykjavik, and Stephen Donnelly, „No Consensus on 

Consensus? The Practice of the European Court of Human Rights‟ Human Rights Law Journal 33:7-12 at page 

249. 
27

 Ibid. 
28

 A, B and C v Ireland App no 25579/05 (ECtHR, 16 December 2010). 
29

 „No Consensus on Consensus? The Practice of the European Court of Human Rights‟ Supra note 26. 
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follows to identify the common practice? Moreover, to date there is no discussion provided 

by the Court on the issue that whether “consensus” has any binding force or not.
30

   

2.3 Living Instrument: Is Democracy in Threat?  

Often authorities assess LI doctrine as a “democratically unaccountable”.
31

 They repeatedly 

argue that such undemocratic decisions and interpretations undermine the “democratic 

decisions” of the States.
32

 Recently Lord Judge criticized ECtHR as an undemocratic and 

recognized as a “threat to democracy” mentioning the different propositions of ECtHR 

including the Hirst (2005)
33

 decision on prisoners‟ right to vote.
34

 

It is evident from the case laws that, sometimes judges twist their reasoning as to avoid the LI 

principle. For instance, in the case of Feldbrugge (1986)
35

 deciding the issue whether claims 

to have “health benefit” under the “statutory social scheme” giving rise to the “civil rights 

and obligations” for the purpose of Article 6(1) of the Convention.
36

 Though, the majority of 

the judges found the violation, however at least seven Judges
37

 opined in dissenting that, LI 

principle can only be applied in a restricted way, and “entirely new concepts or spheres of 

application” cannot be introduced within the convention.
38

 Moreover, they added, it is a 

function of State parties not the ECtHR to introduce a new provision within the law.
39

  

On the other hand, Dothan argued that, “evolutive” interpretation would be consistent with 

the democratic line if the Court follows this approach in limited situations.
40

 In the case of 

Wemhoff (1968)
41

 the ECtHR held that, it is important for the Court to remember that, when 

                                                           
30

 Ibid. 

31
 Shai Dothan, „In defence of Expansive Interpretation in the European Court of Human Rights‟ (2014) 3:2 

C.J.I.C.L. pp. 508-531; Ed Bates, „Analysing the Prisoner Voting Saga and the British Challenge to Strasbourg‟ 

(2014) 14:3 H.R.L.R.pp. 503-540 at pages 530,531,532. 

32
 Dothan, Ibid. 

33
Hirst v The United Kingdom (No. 2) App no 74025/01 (ECtHR, 6 October 2005)  

34
 „Human rights court is a threat to democracy: Ex-Lord Chief Justice blasts unelected Strasbourg judges‟ The 

Daily mail (1 October 2014)  <http://www.dailymail.co.uk/news/article-2775796/Human-rights-court-threat-

democracy-Ex-Lord-Chief-Justice-blasts-unelected-Strasbourg-judges.html> accessed 19
th

 December 2015. 
35

 Feldbrugge v The Netherlands App no 8562/79 (ECtHR, 29 May 1986). 
36

 Ibid para 23. 
37

 Judges who provided dissenting opinion are “Ryssdal, Bindschedler-Robert, Lagergren, Matscher, Sir Vincent 

Evans, Bernhardt and Gersing”. 
38

 Feldbrugge Supra note 35, Joint dissenting opinion, para 24.  
39

 Ibid. 
40

 Dothan, Supra note 31. Situations includes- when a state party took part in any treaty amendment, however 

failed to initiate that policy due to weighty “opposition” votes from other states, b. when a state party fail to 

stand for their citizens right and there is a democratic breakdown happens. 
41

 Wemhoff v Germany App no 2122/64 (ECtHR, 27 June 1968). 
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they interpret the convention they should approach correctly as to implement the aim and 

purpose of the convention maintaining uniformity with common trend and international 

laws.
42

  

Professor Bernhardt, one of the earlier president of the ECtHR stated that, each successful 

and effective remedy in favor of the individuals involve certain restriction on the contracting 

State and on their sovereignty.
43

 Thus, States have a negative mindset on ECtHR‟s role as it 

was discussed by ECtHR Judge Julia Laffranque in a dialogue between Judges 2014 that, 

some Strasbourg decisions are remaining “inoperative” due the States negative attitude 

towards Strasbourg decisions.
44

 

It has been argued that, contracting States are bound by the convention up to the level as they 

agreed when they signed the convention.
45

 However, experience shows that, ECtHR Judges 

rarely use the restrictive interpretation and they mostly prefer to use the “evolutive” 

interpretation to recognize new rights within convention.
46

 

One of the suspicions that arise due to the application of LI is that, sometimes State does not 

ratify the new protocols as to avoid the subsequent obligations. They fear that, ECtHR would 

extend and impose unwanted obligations which will affect their State policies. Recent stand 

of the UK to refrain from signing the protocol 12 i.e. on the “discrimination” proves this. The 

British government clearly pointed out that, it involves “unacceptable uncertainties” 

regarding the extent of obligations and Strasbourg Court‟s future role.
47

 

2.4 Living Instrument: Intention of the Legislatures (Contracting States) 

There is a constant legal philosophical clash exists between LI and drafters‟ intention as to 

the issue whether application of LI doctrine undermines the intention of the contracting 

parties or “preparatory works”.
48

 However, this claim was refused and answered in different 

                                                           
42

 Ibid para 8. 
43

 Bernhardt, „Evolutive Treaty Interpretation, Especially of the European Convention of Human Rights‟ (1999) 

42 GYIL at page 14. See also Orakhelashvili, Supra note 19. 
44

 Council of Europe, Dialogue between judges, European Court of Human Rights, Implementation of the 

judgments of the European Court of Human Rights: a shared judicial responsibility? (2014) at page 6. 

<http://echr.coe.int/Documents/Dialogue_2014_ENG.pdf> accessed on 19
th

 December 2015. 
45

 J.G Starke, Starke’s International Law (London: Butterworths, 11
th

 ed.1994) at page 436. 
46

 Orakhelashvili, Supra note 19; H Lauterpacht, „Restrictive Interpretation and the Principle of Effectiveness in 

the Interpretation of Treaties‟ (1949) 26 BYIL at pages 48,70; Y Dinstein, International Treaties (Hebrew, 

1974) at page 133. 
47

 Dialogue between Judges, Supra note 44. 

48
 George Letsas, A theory of Interpretation of the European Convention on Human Rights (Oxford University 
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cases of the ECtHR. For instances, in the case of Loizidou (1995)
49

 the Court explicitly 

accepted the LI principle and expressed impracticality of interpreting the convention solely 

based on the intention expressed before “forty years”.
50

 Moreover, evaluating the importance 

of preparatory work in Selmouni (1999)
51

 and Loizidou the Court concluded in the same 

way.
52

 Further, scholars like F.G Jacob, R.C.A White, Harris, and O‟Boyle all doubted the 

reliability of the preparatory work in their books.
53

  

Moreover, Richard Gardiner in his book commented that, preparatory work play a role as a 

“supportive of argument” rather than anything “confirmatory”.
54

 It is noteworthy that, the 

same proposition was made i.e. a treaty should be interpreted with “caution”, in 1958 by the 

ICJ.
55

  

However, Dominic counter that, the doctrine of LI is not an alien concept in the legal system 

rather this system is embedded in the early common law system.
56

 Further, he raises the 

question that what would have been happened if judges follow a static and conservative rule 

in cases like Marckx
57

 where State discriminated children‟s rights solely based on the 

illegitimacy; Ireland v UK
58

 where the Court ruled against British interrogation process; 

Dudgeon
59

 Court ruled against the criminalization of the “homosexuality in private”?
60

 He 

reiterated that, as a matter of fact, these all practices were acceptable (to some extent) when 

Court ruled against such practices.
61

 Notably, he refers to the reading of distinct Jurist and 

                                                                                                                                                                                     
Press, 2007) at page 59; Robin C.A. White, „Separate opinions in the European Court of Human Rights‟ (2009) 

9:1 H.R.L.R. pp. 37-60 at pages 42,43; Luigi Crema, „Disappearance and new sightings of restrictive 

interpretation(s)‟ (2010) 21:3 E.J.I.L. pp. 681-700; See also George Letsas, „The truth in autonomous concepts: 

how to interpret the ECHR‟ (2004) 15(2) E.J.I.L. pp. 279-305. 
49

 Loizidou v Turkey (Preliminary objections) App no 15318/89 (ECtHR, 23 March 1995) 
50

 Ibid para 71. 
51

 Selmouni v France App no 25803/94 (ECtHR, 28 July 1999).  
52

 Ibid para 101. 
53

 D.J. Harris, O‟Boyle, The Law of the European Convention on Human Rights (Oxford University Press, 3
rd

 

ed. 2014) at page 20; F.G Jacob, R.C.A White, The European Convention on Human Rights (Oxford, Clarendon 

2
nd

 ed. 1996) at page 33. 
54

 Richard K Gardiner, Treaty Interpretation (Oxford University Press, 2008) at page 389.   
55

 Governing the Guardianship of Infants- Netherlands v Sweden, ICJ. at para 116. 

56
 Dominic Grieve QC MP, „Is the European Convention working?‟ (2015) 6 E.H.R.L.R. pp. 584-594. 

57
 Marckx v Belgium App no 6833/74 (ECtHR, 13 June 1979). 

58
 Ireland v UK App no 5310/71 (ECtHR, 18 January 1978). 

59
Dudgeon v The United Kingdom App no 7525/76  (ECtHR, 22 October 1981)  

60
 Grieve, Supra note 56. 

61
 Ibid. 
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Judge Baroness Hale, where she contended that there is no law exists which applied as it 

would have been applied whilst that law was first enacted.
62

 

Furthermore, a common criticism of the LI doctrine is that, this principle opened the door for 

the Judges to act beyond their authority.
63

 In this regard Cannizzaro in his book referred a 

famous quotation of Judge Holmes that “the primary rights and duties with which 

jurisprudence busies itself again are nothing but prophesies”.
64

 In 2012 the concluding 

paragraph of a report made by the Commission on a Bill of Rights added the concern about 

the “judicial activism” by the ECtHR.
65

 Few members from the Commission alleged that, 

ECtHR is not following the Vienna Convention while they are interpreting the convention 

rights. They further added that, Court in a way “abusing its function” and working beyond 

their authority through not following what contracting states intended to be followed and 

what states are “willing” to accept.  

2.5 Living Instrument: Margin of Appreciation 

Margin of appreciation is also one of the popular principles in ECtHR which often Court 

refers to abstain from interfering and to let the involve State to regulate that matter according 

to their social condition and demands.
66

 One of the recent and controversial cases on this 

principle is the case of ABC (2005)
67

 where the Court refused to apply the LI doctrine having 

conceded that, almost every country have the lenient laws regarding the women‟s right to 

abortion whereas Ireland has the most restrictive law among all other Countries.
68

 It is 

interesting to note that, Court in its decision stated that, it is not the Court rather Ireland is in 

the best position to judge “exact content of the requirements of morals” due to the fact that 

                                                           
62

 Ibid. For instances, Hale provided examples of common law rulings “like „same sex partner‟ would be within 

the definition of the „member of the family‟; in 1998 the Court included the „psychological harm‟ within the 

definition of „bodily harm‟. Moreover, R v R [1991] 4 All E.R. 481 also would be a relevant case to see which 

first ruled on marital rape”. See also: Baroness Hale, „Common law and Convention law: the limits to 

interpretation‟ (2011) 5 E.H.R.L.R. pp. 534-543. 

63
 Enzo Cannizzaro, The Law of Treaties Beyond the Vienna Convention (Oxford University Press, 2011) at 

page 132; Fiona de Londras, „Managing Judicial Innovation in the European Court of Human Rights‟ (2015) 

15:3 H.R.L.R. pp. 523-547 at pages 524,525,526. 
64

 Cannizzaro, Ibid; W. Holmes, „The Path of the Law‟ (1897) 10 Harvard Law Review at page 458.  
65

 Commission on a Bill of Rights, A UK Bill of Rights? The Choice Before Us (2012, vo. 1) at page 24. 

<http://www.justice.gov.uk/about/cbr > accessed on 22
nd

 December 2015. 
66

 Michael R. Hutchinson, „The margin of appreciation doctrine in the European Court of Human Rights‟ 

(1999) 48:3 I.C.L.Q. pp. 638-650 at pages 639, 640. 
67

A, B and C Supra note 28. 
68

 Ibid paras 235, 236. 
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states are in “direct and continuous contact with the vital forces of their countries”.
69

 Thus, 

Court reasoned that, Ireland is in a best position to judge the necessity of the restriction on the 

abortion by applying the “margin of appreciation”. Most importantly, the decision itself is 

self-contradictory as Court at the one hand stated that, the application of “margin of 

appreciation” would be a narrower when the consensus is found between member states,
70

 on 

the other hand Court explicitly suggested that, the “consensus” between the countries cannot 

constrain the ECtHR to apply the doctrine of “margin of appreciation” and this principle is 

“unlimited”.
71

  

The Court cited the previous case of Vo
72

 which was regarding the foetus rights. The Court 

clearly states that, in Vo Court provided the “margin of appreciation” to the State to 

determine “when life begins” as Court did not find consensus among contracting States.
73

 

Thus, theoretically Court agreed that, the decision would have been different if there was 

consensus regarding the question that at what point the life begins. Moreover, a plain reading 

of Vo case clearly suggests that, to decide the case Court analyzed every facts and surveys 

exists among the countries and found that, there is no consensus exist within the EU countries 

as regards to the question of foetus right, hence they decided not to follow LI.
74

 However, in 

ABC Court refused to follow having found the consensus as they clearly conceded that no 

country except Northern Ireland has such restrictive law.
75

 Thus, one might argue that, the 

Court made a mistake in applying the Vo case to decide ABC and Court should have taken a 

different approach considering the clear consensus. 

Accordingly, the case of ABC was criticized and opposed by different scholars and 

organizations. In an article by Christine who criticized the decision that the Court applied the 

“margin of appreciation” doctrine “disproportionately” and Court ignored the present 

conditions and attitude of the contracting States towards the abortion issues.
76

 He further 

                                                           
69

 Ibid para 223. 
70

 Ibid para 232. 
71

 Ibid 236,238. 
72

 Vo v France App no 53924/00 (ECtHR, July 2004) 
73

 A, B and C Supra note 28, para 237. 
74

 Vo Supra note 72, para 84. 
75

 A, B and C Supra note 28, para 235. Quoting the decision that, “Court considers that there is indeed a 

consensus amongst a substantial majority of the Contracting States of the Council of Europe towards allowing 

abortion on broader grounds than accorded under Irish law”. 

76
 Christine Ryan, „The margin of appreciation in A, B and C v Ireland: a disproportionate response to the 

violation of women‟s reproductive freedom‟ (2014) 3:1 UCL J.L. pp. 237-261. 
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placed that, ABC is the only case where the Court “discounted” the consensus principle based 

on the “moral beliefs”.
77

 

3. Living Instrument as a Tool to Change the Old Approach: Influential Cases 

In the case of Rantsev
78

 the Court clearly recognized that “human trafficking” would be 

covered within the Article 4 of the Convention.
79

 Deciding the issue whether human 

trafficking is amounted to “slavery”, “servitude” or “forced and compulsory labour” the 

Court considered all the existing research and reports done by different organizations and 

individuals.
80

 Most significantly, the Court clearly explained their position in the concluding 

paragraph that it is the Court‟s obligation to interpret the issue considering the present day 

circumstances.
81

    

In a leading case of S. and Marper
82

 the applicant complained against the UK police authority 

challenging the retention of the “DNA profiles”, “Cellular sample” and the fingerprint under 

Article 8 of the Convention. The complainant asked to the police authority to destroy all 

samples after his acquittal, however they refused. Thus, the Court found that such retention 

interferes with the Article 8.
83

  

After this decision, the question has raised that whether the legislator intended to extend the 

Article 8 up to the DNA? As a matter of fact DNA was not there in 1950. In this regard 

Grieve argued that he never faced anyone who questioned this decision.
84

  

In the case of S.L v Austria
85

 an adolescent boy who was naturally attracted to the male 

specifically to those who are elder than him. However, in Austria according to their 

“Criminal Code section 209” it was punishable for an adult male to have a sexual relationship 

with another male who is under the age of eighteen.
86

 Thus, in a challenge against Austria, 

the Court found the violation of the Article 14 in conjunction with Article 8.
87

  It is notable 

that, prior to the decision of the S.L there were so many requests made to the government of 

                                                           
77

 Ibid. 
78

 Rantse v Cyprus and Russia App no 25965/04 (ECtHR, 7 January 2010)  
79

 Ibid para 282. 
80

 Ibid paras 84,85,87,88,101,161. 
81

Ibid para 282. 
82

 S. and Marper v The United Kingdom App nos 30562/04 and 30566/04 (ECtHR, 4 December 2008) 
83

 Ibid para 126. 
84

 Grieve, Supra note 56. 
85

 S.L. v Austria App no 45330/99 (ECtHR, 9 January 2003). 
86

 Ibid para 15. 
87

 Ibid para 46. 
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Austria to repeal the law including by the European parliament in 1997,1998 and 2001; 

Human Rights Committee and the Parliamentary Assembly of the Council of Europe issued 

two proposals in 2000.
88

 Moreover, a Parliamentarian Committee consisting with eleven 

experts (9 out of 11 member) considering all relevant aspects recommended to repeal the 

section 209.
89

 In a motion against the section 209 the Parliament refused to agree with 

experts‟ opinion (81 votes to 12 only).
90

 In this case, in support of their case the government 

referred two previous unreported cases Z. v. Austria
 91  

and cf and H.F. v. Austria
92

 where the 

Court did not find violation against the Austria regarding the same provision i.e. section 

209.
93

 However, in S.L. the Court found the violation based on the LI doctrine and social 

conditions.
94

  

 

Moreover, in this case the Court referred the case of Sutherland
95

 where Court ruled against 

UK‟s discriminative provisions for consent in sexual activities based on the modern research 

and “social conditions” of contracting States.
96

 In S.L case, Commission agreed with the 

Sutherland case where Court placed that, it was “opportune to reconsider its earlier case-law 

in the light of these modern developments”.
97

  

 

In the Sutherland case, a British national challenged UK law preventing a sexual relationship 

between males under 21 whereas for female the minimum age of consent was 16. 

Interestingly, the Court asked to strike out the case on proceeding by UK government as they 

have amended the law duly and made the minimum age 16 for both.
98

 

 

If we focus on these two cases, then we can easily submit that, in S.L and Sutherland case the 

Court used the tool LI to change the discriminative and old back dated laws.
99

 We observed 

that, Austria Parliament refused to amend the law irrespective of the request and 

recommendations made by expert and other European Committees.  
                                                           
88
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Moreover, in another significant case Borgers
100

 where ECtHR ruled on one of the basic 

principles of the natural justice i.e. “fair trial”. In this case Court considered previous case 

Delcourt
101

 which was regarding the “participations” of an advocate general at the 

“deliberations of the Court of Cassation”. In earlier case Delcourt the ECtHR held that, it 

would not affect the decision in any way, thus dismissed the case.
102

 However, in Borgers 

Court held differently as arguing that, “a considerable evolution” and “societal changes” took 

place after Delcourt case and the “sensitivity” and awareness among the people is increased 

towards the “fair administration of justice”.
103

 Thus, the Court found the violation of Article 

6(1) and for the first time extended the ambit of article 6(1) in such an extent. 

 

Through apply the LI doctrine sometimes the ECtHR expanded the human rights and played 

a role as a tool to upgrade the human rights law. In the case Selmouni the ECtHR held that, 

“physical and mental violence” by the police would be amounted to torture and thus within 

the ambit of article 3.
104

 The ECtHR clearly suggests that, there are some particular actions 

which were not amounted to “torture” as Court did not interpret such as “inhuman and 

degrading treatment” but might be categorized as a torture in the upcoming cases.
105

 Thus, in 

principle Court agreed with the different scholars and judges who supports the proposition of 

“rising human rights standard”.
106

 

 

In the most recent controversial case on the prisoners‟ right to vote i.e. Hirst where a criminal 

who convicted for manslaughter alleged that the UK law
107

 preventing him to vote and thus 

to express his opinion, violating the Article 3 of protocol number 1. To take the decision the 

ECtHR had to go through all relevant regional and international instruments and national 

laws of the contracting States regarding prisoners voting rights.
108

 The Court observed that, 

eighteen countries from the Council allows the unconditional voting rights whereas thirteen 
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countries completely and twelve countries provide the limited rights.
109

 Thus, Court held that, 

this law preventing the voting rights of the prisoners is disproportionate and thus violating the 

Article 3 protocol 1.  

However, this decision has created a huge tension for the UK, and in 2011 the UK parliament 

voted to ignore the Strasbourg‟s decision and not to amend the law.
110

 Strasbourg Court 

almost four times ruled against the UK to provide the rights and compensations duly. 

However, David Cameron has clearly stated that, he is not going to provide the voting rights 

to the prisoners and he added that, this issue is making him “physically sick”.
111

 

 

In one landmark decision Bayatyan
112

 a 17 years boy refused to join the military service due 

to his religious beliefs and asked the government to appoint him in any other civilian service. 

However, the government refused to allow him and arrested him. The government argued 

that as per the Armenian law everyone is bound to join the military service. Thus, Bayatyan 

alleged that the Armenian law violating his right guaranteed under Article 9 i.e. freedom of 

thought and religion. The Court considering approaches taking by other States (43 out of 45 

States allows right to conscientious objection
113

) reiterates that, Court have to act according 

to the “changing conditions” in the contracting States and need to “respond” duly.
114

 Further 

the Court clearly placed that, LI is a mechanism for the Court to protect the human rights”. 
115

 

In an article of Muzny titled as “Bayatyan v Armenia: The Grand Chamber Renders a Grand 

Judgment” he argued that, this is a “historic” decision through this case ECtHR again proved 

themselves as a “most active jurisdiction in the world for the effective protection of 
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fundamental rights of individuals”.
116

 He praised the LI doctrine by saying that LI doctrine is 

not only a tool to “recognise a new right” but to refuse to follow old and “static” laws.
117

 

4. Living Instrument: A Case Study to Identify Whether LI Facilitates the ECtHR 

to Amend the Law according to Living Conditions 

It has been argued that, LI doctrine helps the Court to depart from their earlier old decisions 

and to take a modern approach.
118

 One of the best examples of the application of the doctrine 

of LI is the Courts distinctive approach towards the transsexuals‟ right in different cases 

considering the social conditions and other factors of the specific country i.e. the UK.  

There are number of cases involved starting from the 1986 to 2002 to reach the final 

conclusion. In the first case i.e. Rees
119

 the Court refused to grant the full right and provided 

the limited right to the transsexual and did not interfere with the State‟s application of the 

“margin of appreciation”.
120

 However, Court referred the Dudgeon (in which Court applied 

the LI principle deciding the question of criminalizing the homosexuality in Northern Ireland) 

and reiterated that, the convention should be interpreted in line with the present day condition 

of the society and thus UK have to take this issue as a evolving and should scrutinize time to 

time considering the social and legal development.
121

 

Further, in 1990 same issue arose before the Court through the case of Cossey
122

 where Court 

followed the same conclusion as it was followed in Rees.
123

 Moreover, Court also recognized 

the importance of LI and asked the contracting State to examine the issue time to time.
124

 

Afterwards, the same question arose by the case of X, Y and Z
125

 where Court also took the 

same approach considering the fact that there is no “generally shared approach” subsists 

between the contracting States.
126

 Again, the Court conceded the importance of the principle 
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of LI and scrutinized surveys and different reports to see whether consensus exist as to apply 

the principle of LI.
127

   

Moreover, in the case of Sheffield and Horsham
128

 the Court one step forwarded from the 

previous cases and critically analyzed the existing scientific documents and other factors.
129

 

However, the Court stated that, even though social tolerance and acceptance towards the 

“transsexualism” is increased in compare to the previous cases, however, it is not enough for 

the Court to come up with the opposite conclusion.
130

 However, the Court like previous cases 

pointed out that, State should review the issue at all times.
131

  

Finally, in the case of Christine Goodwin
132

 the Court considered each and every factor 

including scientific, medical, social and legal developments since 1986 to 2002 and 

concluded that, State has no claim anymore under the “margin of appreciation”.
133

 Moreover, 

Court stated that, UK failed to take initiative requiring from the decision of Rees, Cossey, X, 

Y and Z and Sheffield and Horshamd although social acceptance over “transsexualism” is 

increased by the passage of time.
134

 Hence, Court for the first time agreed with the applicant 

and found the violation of the Article 8 of the ECHR.  

Those cases clearly show that, the doctrine of LI accelerated and helped the Court to step up 

and change the view on the „transsexualism‟. This process started from the 1986 with the 

Rees case and finished with the Goodwin case. I have regarded this as one of the best 

example of the evolutionary process as to interpret a law considering the present conditions. 

On the other hand, we see that, State is reluctant to change their laws considering the social 

demand and present condition without the interruption of the Court.
135

 

On the other hand, we observed that, in order to maintain the legal certainty and coherence 

with previous decisions the Court have been taken very careful measures considering social 

conditions in various times. For example, in the case Goodwin the Court explicitly pointed 

out the necessity and importance of the maintaining coherence and certainty among the case 
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laws.
136

 However, the Court continued and confirmed that, Court would have to respond 

accordingly when it requires considering the development and “social changes”.
137

  

5. Living Instrument: Whether it is a Necessary Tool to Keep ECHR Alive 

LI doctrine was inevitable for making the ECHR alive, functional and durable for the 

individuals‟ belongs to the European council. Therefore, by the passage of time ECtHR 

applied the LI with the aim of making the ECHR most “effective and practical” human rights 

instrument.
138

 

Sir Nicolas one of the previous presidents of ECtHR started his article with showing 

aggression that ECtHR is in “under attack” and facing a critical time nowadays.
139

 He started 

defending the LI doctrine by referring a case law from the US Supreme Court i.e. Trop v 

Dulles
140

 decided in 1958. More elaborately, in this case Mr. Trop was born in US thus a 

citizen of the US serving as private army personal. However, he fled and “deserted” from the 

military group in Morocco. Immediately, he surrendered and accordingly punished by the 

Military Court. Afterwards, he applied for the U.S. passport in 1952 which was refused based 

on the Nationality Act 1940. This Act contained that a person who “deserted” from the 

military group would be lost the citizenship.  

In this case the U.S. Supreme Court ruled that, such action is a violation of the “Eighth 

Amendment” of the U.S. Constitution. The Court conceded in the decision that the wordings 

of the “eighth amendment” are “not precise”. However, Court also placed that the scope for 

interpretation of the eighth amendment is not “static” either.
141

 Thus, the Court profoundly 

concluded that, “the amendment must draw its meaning from the evolving standards of 

decency that mark the progress of a maturing society”. Chief Justice Warren one of Judge 

from the bench placed such action as a “cruel and unusual punishment” due to the fact that it 

amounted to “the total destruction of the individual‟s status in organized society”.
142

 As 

Nicholas pointed out that, the main significant part of this case is that, US Supreme Court 
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took “evolutive” approach and defined the US Constitution as a LI and thus interpreted 

considering present day conditions.
143

 Subsequently, the Court was followed the ratio laid 

down in the case of Trop to decide the Reyes (Patrick)
144

 case where Court ruled against the 

death penalty for murder considering it “degrading” and thus unconstitutional.
145

 

The LI doctrine became inevitable for the international and national Courts to interpret 

different instruments and laws as to make a law unfailing and responsive to the present day 

conditions. Thus, in several jurisdictions Courts recognized the laws as a “living 

instrument”.
146

 For example, international instruments like Refugee convention
147

, ICPPR
148

 

considered as a LI while Court interprets them.  

6. Conclusion 

The doctrine of living instrument developed as an inevitable tool for the ECtHR as to make 

the ECHR alive and to ensure fundamental rights of the people living in European council. 

Having observed the different decisions from ECtHR and reactions from the states, it would 

be judicious to argue that, in few cases ECtHR do not find any alternative except following 

the LI doctrine to establish a specific right (like S. and Marper case). It is evident from cases 

that, contracting states are often reluctant to change and update the laws as to maintain the 

consistency with social developments and changes. Instead, they tend to take conservative 

and very narrow approach towards the evolving perception of the human rights. For instance, 

even though in cases related to “transsexualism” courts several times asked the government 

to observe and to keep eye on the social attitude and conditions, however, State never take 

such initiative as to upgrade the domestic laws.     

Accordingly, to uphold the certainty and consistency between cases ECtHR should propose 

some tests or mechanisms as to find out the consensus and common practices. In the case of 

Tyrer the Court did not conduct any concrete comparative research to find out the laws and 

practices as Judge Fitzmaurice criticized correctly. Furthermore, ABC case proves that 
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ECtHR sometimes depart from applying the LI doctrine and ignore strong consensus 

considering the “moral beliefs” of a member State. Certainly, this case may create a huge 

problem for future Court as to categorize which approach they should follow. On the other 

hand, even though Judges consider Council as a one entity, however, they should be very 

careful to apply the doctrine when there is a risk that the decision might jeopardize a common 

practice or core belief of a member State. Moreover, ECtHR should interpret the convention 

keeping in mind that ECHR is the outcome of the political consensus between the member 

States, thus, they should take a balanced approach as to enlarge the integrity amongst its 

parties.   


