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   EDITORIAL NOTE 

Lexkhoj Publication is committed to bring the highest quality research to the widest possible 

audience through an unparalleled commitment to quality and reliability.  It is established with 

the objective of promoting academic research and fostering debate on contemporary legal 

issues all across the world. Lexkhoj Publications collectively bring together leading scholars 

in the field to cover a broad range of perspectives on all the key issues in national and 

international law. 

Lexkhoj is delighted to announce the Fourth Issue of the Lexkhoj Research Journal of Law 

and Socio-Economic Issues which is an international journal, publishing critical approaches 

to socio-legal study and multi-disciplinary analysis of issues related to law and socio-

economic. The journal will strive to combine academic excellence with professional 

relevance and a practical focus by publishing wide varieties of research papers, insightful 

reviews, essays and articles by students, established scholars and professionals as well as by 

both domestic and international authors. Authors should confirm that the manuscript has not 

been, and will not be, submitted elsewhere at the same time.  

The Journal provides a forum for in-depth analysis of problems of legal, social, economic, 

cultural and environmental transformation taking place in the country and word-wide. It 

welcomes articles with rigorous reasoning, supported by proper documentation. The Journal 

would particularly encourage inter-disciplinary articles that are accessible to a wider group of 

Social activist, economist, Researcher, policy makers, Professionals and students.  

This quarterly issue of the journal would like to encourage and welcome more and more 

writers to get their work published. The papers will be selected by our editorial board that 

would rely upon the vibrant skills and knowledge immersed in the paper.  

Needless to say, any papers that you wish to submit, either individually or collaboratively, 

are much appreciated and will make a substantial contribution to the early development and 

success of the journal. Best wishes and thank you in advance for your contribution to the 

Lexkhoj Research Journal of Law and Socio-Economic Issues. 
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COMMERCIALISATION OF HIGHER EDUCATION IN INDIA: 

NEED FOR A RE-LOOK 

Ms. Priyanka Sharma and Ms. Priyanka Rajta  

Assistant Professor, Manav Bharti University, Solan (H.P.) 

. 

Abstract 

Education as a public function of States is being eroded by market-driven approaches and the rapid 

growth of private providers, with scant control by public authorities. Privatization is one of the hottest 

issues currently being debated in the education sector. It is fast becoming a widespread trend when 

considering education reform, as it eases the pressure on governments to meet increasing demand 

and relieves them of excessive costs. The privatization of education has occupied a large place in the 

educational debate over the last years. It implies more resources for the education sector, more 

efficient use of these resources and more flexibility in education delivery. It also has negative and 

threatening connotations, increased inequalities and breaking of social cohesion.
1
 

Introduction 

The tidal waves of liberalization, privatization and globalization which leave their mark on 

every sphere of activity have not spared the educational arena as well. A liberal policy of 

permitting educational institutions in the private sector, resulting in proliferation of 

institutions for professional education and commercialization of education, the increasing 

trend to have tie ups with foreign universities and a craze for foreign qualifications, which 

people believe, would enable the young generation to survive in a fiercely competitive world. 

Private educational Institutions have become a necessity in the present day context.  Since the 

Governments are not in a position to meet the demand particularly in the sector of medical 

and technical education which call for substantial outlays. The unprecedented size and scope 

of today‟s commercial practices in the educational sector is however a concern. India‟s 

strength lies in education, particularly in higher education in the emerging global knowledge 

economy. The higher education system in India is more privatized compared to other 

capitalist or market economies, for instance, the U.S., the UK, Canada, and Australia. 

                                                           
*  Assistant Professor, Department of Laws, Manav Bharti University, Solan (H.P.). 

**Assistant Professor, Department of Laws, Manav Bharti University, Solan (H.P.). 
1
  Clive R. Belfield Henry M. Levin, Education privatization: causes, consequences and planning 

implications 9 (International Institute for Educational Planning – UNESCO, 2002). 
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The Latin word „Educatum‟ means „to train‟. „E‟ means from inside. „Deco‟ means to draw 

out. Thus education would mean drawing from within.
2
 Education is the process of 

developing the potentials of man to the optimum level in order to enable him to lead a 

productive life in society.
3
 Learning is the psychological process that enables man to acquire 

competencies required to develop his potentials. Education is the totality of the process 

within which student‟s experiences are structured in order to promote desired learning.
4
 It is 

the natural, harmonious and progressive development of man‟s innate powers by drawing out 

the best in his body, mind and spirit.
5
 

Education is drawing out and leading out something from within the individual by bringing 

up, nourishing, raising and training.  Education is the deliberate and systematic influence 

extended by the mature person upon the immature through instruction, discipline and 

harmonious development of the physical, intellectual, aesthetic, social and spiritual powers of 

human being. Education means knowledge and knowledge itself is power. New and 

expanding economic, political and social functions pull education into the mainstream of 

society. Education as a major social institution that touches the lives of all is overlooked only 

at considerable peril to social practice and social theory.
6
 Through education, then, man must 

be made subject to discipline; it must supply men with culture; must also supply a person 

with discretion moral training must form a part of education.
7
 

DIFFERENT FACETS OF COMMERCIALISATION OF EDUCATION 

„Privatization is a process, which can be defined as the “transfer of assets, management, 

functions or responsibilities previously owned or carried out by the State to private 

actors”.
8
 It is often thought of as „liberalization‟ - where agents are freed from government 

regulations or as „marketization‟ where new markets are created as alternatives to 

                                                           
2
  Shashi Prabha Sharma, Education and Human Development 2 ( Kanishka Publishers, New Delhi,2005). 

3
  P.M.Lohithaksham, Dictionary of Education – A Practical Appraoch 130 ( Kanishka Publishers, New 

Delhi,2006). 
4
   Ramesh Shukla, Dictionary of Education  70 ( APH Publishing Corporation, New Delhi,2005). 

5
  S.Gupta, Education in Emerging India 6 ( Shipra Publications, Delhi,2009). 

6
      David L  Sills, International Encyclopedia of Social Sciences 510-511,Vol.4, Macmillan Co. and Free 

Press, 1959). 
7
  Immanuel Kant, Kant on Education (Ueber Paedagogik), trans. Annette Churton, (Boston: D.C. Heath and 

Co., 1900). 9/10/2015. http://oll.libertyfund.org/titles/356  (accessed on 5
th

  April,2017). 
8
  Coomans & Hallo de Wolf, „Privatisation of  Education and the Right to Education‟ in de Feyter & Gomez 

(eds.), Privatisation and Human Rights in the Age of Globalisation, 2005 
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government services or state allocation systems.
9
 The process of introducing advertising and 

other commercial activities in order to increase profit is also covered under 

commercialization. Commercialization is the term used to designate the tendencies and 

practices that create increasing connections between colleges and universities and the 

economic sector.
10

 It also refers to the process of driving public educational institutions to 

operate as if they were private. These institutions are making use of various marketing 

strategies to attract admissions. 

The number of seats available in government-run institutions is much smaller than the 

number of people wanting them is the reason for emergence of private sector run educational 

institutions.  

1.1 FORMS OF COMMERCIALISATION OF EDUCATION 

It has had a long tradition beginning with Tilak and Agarkar and later followed by Maharshi 

Karve, Karmaveer Bhaurao Patil and B.R. Ambedkar. They started educational institutions 

with the aim of making education accessible to large number of people and particularly to 

those who had been denied it for generations. The new entrepreneurs are setting up 

institutions to take advantage of the present demand for professional education which has 

become a craze with upper middle class boys and girls. This has become an industry which 

requires minimum investment and assures enormous profits without any risk.
11

 Thus there 

exists distinction between privatisation and commercialization 

(a) Direct Commercialization 

Privatization of education continues in direct ways, such as expansion of private schools and 

educational institutions. There occurs an increase in the number and proportion of private 

providers; raising the amount of funds contributed directly by the users of the services and 

lowering the amount contributed through subsidies; or enhancing parental monitoring of 

schools and school choice over government rules and regulations.
12

 Huge under-the-table 

capitation fees, over-invoicing of salaries of genuine employees, fake, non-existent 

                                                           
9
  Levin, H.M “A comprehensive framework for evaluating educational vouchers”. In: Educational Evaluation 

and Policy Analysis, 24, 159-174.  (2002) 
10

  Tatjana Takševa Chorney, “The Commercialization of Higher Education as a Threat to the Values of 

Ethical Citizenship” available at  journals.ufv.ca/rr/RR21/article-PDFs/chorney.pdf (accessed on 15
th
  

April,2017). 
11

  S P Sathe, “Supreme Court on Right to Education” 1848 , Economic and Political Weekly August 29, 1992. 
12

  Clive R. Belfield Henry M. Levin , “Education privatization: causes, consequences and planning 

implication” 22 , (UNESCO International Institute for Educational Planning,Paris 2002). 
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employees on the rolls, over-invoicing of capital expenditure mostly to associated companies 

of the promoters, consultancy and perks to the promoters, and so on is the reality of market 

driven education.
13

 

(b) Financial Privatization of Public Institutions 

Large-scale introduction of self-financing courses in public institutions has been visible in 

last few decades. The resources so generated are being used for other university activities, for 

which state funding has been inadequate or even missing. Self-financing courses have been 

introduced in almost all departments in universities and colleges, both central and state-level 

ones, including some of the best universities. These courses are run more efficiently than 

others, with teachers taking a greater interest; administrators, too, are far more interested in 

these courses because they generate revenues that can be used without formal permission 

from the state, or bodies like the UGC. Thus, public institutions are being financially 

privatized on a large scale, because of which the “public”-ness of public higher education has 

seemed to disappear. Through the mobilization of finances from students and other non-

governmental sources, public institutions are being subject to financial privatisation. 

1.2 Implications and Effects  

The ongoing commercialisation of education and its set up had led to „dangerous dimensions‟ 

detrimental to the subject itself and the society as a whole.  The opening up of private 

educational institutions which seek to trade in professional education is harmful to the nation 

in many ways. The other side of privatization is that it increases efficiency and competition, 

ultimately improving the education services. 

(a) Positive  

There are some excellent private institutions of higher learning that maintain standards and 

provide high quality education, especially in the professional sphere. Commercialization of 

higher education generally results in state-of-the-art facilities for all students as money is no 

longer a constraint. Moreover as universities are free to enter into corporate ties with variety 

of industries they can improve and upgrade their infrastructure through corporate funding. 

The better infrastructure ultimately benefits the students. The students also get the 

opportunity to get trained in corporate firms and get valuable industry exposure because of a 

                                                           
13

  Shobhit Mahajan , “Some Issues in Higher Education” 20,  Economic & Political Weekly , August 4, 2012 , 

Vol. xlviI no. 31. 
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Memorandum of Understanding that is in place between the university and the organization. 

Another boon of commercialization of higher education is the fact that surveys found 

privatized universities being more professional in their approach than their public 

counterparts. 

(b) Negative 

Commercialization of education breaks down the distinction between truth and fiction, the 

relationship between teacher-student and the barrier between public and private domains.
14

 

Privatization in education also has repercussions on girls‟ right to education, as families 

prioritize the education of boys over girls. Private providers do not respect the prohibited 

grounds of discrimination and violate fundamental principles of non-discrimination in human 

rights law.  

Privatization widens disparities in access to education. Private providers disregard the 

fundamental principle of equality of opportunity in education. Inequalities in opportunities 

for education will be exacerbated by the growth of unregulated private providers of 

education. Private, for-profit schools disregard basic norms and standards and undermine 

education as a societal good. It inherently damages the development of children in all 

respects viz. - physical, psycho-social and intellectual.  

2. EXPANSION OF HIGHER EDUCATION INSTITUTIONS  IN INDIA 

At the time of Independence of India, there were only 20 Universities and 500 Colleges in the 

country with 2.1 lakhs students in higher education. Higher Education sector has witnessed a 

tremendous increase in the number of Universities/University level Institutions & Colleges 

since Independence. The quantum growth in the Higher Education sector is spear-headed by 

Universities, which are the highest seats of learning.    

An unprecedented focus on the expansion of education, on significantly improving the 

quality of education imparted and on ensuring that educational opportunities are available to 

all segments of the society. 

Higher education is critical for developing a modern economy, a just society and a vibrant 

polity. It equips young people with skills relevant for the labour market and the opportunity 

                                                           
14

  Brita Butler, “ Risks of Commercializing Education”, accessed from http://www.scn.org/cccs/risks.pdf  ( 

visited on 1
st
March,2017). 
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for social mobility. It provides people already in employment with skills to negotiate rapidly 

evolving career requirements. It prepares all to be responsible citizens who value a 

democratic and pluralistic society. Thus, the nation creates an intellectual repository of 

human capital to meet the country‟s needs and shapes its future. Indeed, higher education is 

the principal site at which the national goals, developmental priorities and civic values can be 

examined and refined. 

Table 1 below makes it clear that around six times increase has taken place in the number of 

colleges from 2006 till 2013. Moreover, the number of universities reached more than double 

from 2006 to 2015. In 2006, 355 universities were existing and now the number has touched 

733. 

Table -1 : Total No. of Universities and Colleges in the Country between 2008 -2016
15

 

  31-03-
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31-03-
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31-03-
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08 

1. State 
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329 329 313 286 286 265 256 234 24

2 

2. Centr

al 

Unive

rsities

17
 

47 46 45 44 44 43 42 40 25 

3. Privat 235 205 175 151 111 80 60 21 No

                                                           
15

  Compiled by the Researchers. Annual Reports of UGC. Annual Report of 2013-14 was silent as to number 

of institutions and new data released show the position till September 2015. "University" means a 

University established or incorporated by or under a Central Act, a Provincial Act or a State Act and 

includes any such institution as may, in consultation with the University concerned, be recognised by the 

University Grants Commission (UGC) in accordance with the regulations made in this regard under the 

UGC Act, 1956. 
16

  A university established or incorporated by a Provincial Act or by a State Act. 
17

  A university established or incorporated by a Central Act. 
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18

  A university established through a State/Central Act by a sponsoring body viz. A Society registered under 

the Societies Registration Act 1860, or any other corresponding law for the time being in force in a State or 

a Public Trust or a Company registered under Section 25 of the Companies Act, 1956. 
19

  An Institution Deemed to be University, commonly known as Deemed University, refers to a high-

performing institution, which has been so declared by Central Government under Section 3 of the 

University Grants Commission (UGC) Act, 1956. 
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Table 1 presents a change in the number of universities and colleges between 2008-2016. It 

highlights – how private universities have mushroomed from 21 in 2009 to 235 in 2016 ; total 

universities have almost doubled in last years from 408 in 2008 to 753 in 2016 ; number of 

new colleges established has declined tremendously from 6773 in 2008  to 675 in 2016 and 

an increase in number of universities as compared to colleges. 

 

 

Table 2- Comparison between Number of Government and Private Universities in 2016 

The Table 2 above shows that inspite of growing number of private educational institutions in 

India, still number of government universities is almost double the number of private 

universities.  
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Table 3 – Growth of Total Universities and New Colleges between 2008-2016. 

Table 3 depicts that there has been a decrease in number of new colleges being established 

between 2008-2016. It further shows a sharp increase in total number of universities and 

colleges between 2008-2016.  

3. JUDICIAL RESPONSE VIS-A-VIS EDUCATION 

Various problems and issues arising out of several aspects of education often come for 

detailed consideration before the Supreme Court. The right to receive education has over the 

years received expansive interpretation. The power of the government to regulate conditions 

of service of teachers even in private schools, the freedom of employees of schools to elect 

the forum of adjudication as either labour courts or educational tribunals and the rights of the 

management of educational institutions were subjected to detailed interpretation in various 

cases.  

The higher judiciary has from time to time interpreted the Constitutional and legislative 

provisions to ensure that the right to education reaches all. Availability of drinking water and 
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toilet facilities has also been read into as part of the fundamental right under Article 21A.
20

 

Even right to a provision for sports has been included within the right to education.
21

 

In Re: Exploitation of Children in Orphanages in State of Tamil Nadu v. Union of India
22

, the 

Supreme Court found that 19 states/Union Territories have not constituted commissions for 

protection of child rights under section 17 of the Commissions for Protection of Child Rights 

Act, 2005. The court directed the counsel to seek specific instructions as to the steps already 

taken by the states for implementing the provisions of these Acts and, if not implemented, the 

time within which the necessary commissions would be constituted. The apex court through 

another subsequent judgment and order in the same case issued specific directions in this 

regard, It held that the rights of children can be secured adequately only if the monitoring and 

controlling provisions contained in the three Acts, namely, the Commissions for Protection of 

Child Rights Act, 2005, the Right of Children to Free and Compulsory Education Act, 2009 

and the Protection of Children from Sexual Offences Act, 2012 read with the Juvenile Justice 

(Care and Protection of Children) Act, 2000, are fully implemented. Supreme Court issued a 

series of directions to ensure compliance and implementation of the aforesaid Acts. The states 

were directed to ensure that the regulatory and monitoring bodies under these Acts are 

constituted and made functional within a period of three months from the date of receipt of a 

certified copy of this order. The states were also directed to provide detailed information with 

regard to the measures adopted and the action taken with regard to improving the conditions 

of children in various shelter homes etc. around the country, to eliminate trafficking of 

children under the garb of education and other promises, like employment etc. 

In Social Jurist, A Civil Rights Group v. Govt. of NCT of Delhi
23

 , Division Bench of the 

Delhi High Court considered the provisions of RTE Act, 2009 and the guidelines of the 

Government of India in the context of admission to pre-primary and pre-school classes while 

dealing with a PIL, a case filed pro bono publico questioning the guidelines dated 23.11.2010 

framed by the Government of India, and the order dated 15.12.2010 passed by the Director, 

                                                           
20

  In Environmental & Consumer Protection Foundation v. Delhi Administration , 2011(2) SCALE 440 

directed the provision of potable drinking water and other facilities in the primary schools. In 

Environmental & Consumer Protection Foundation v. Delhi Administration, 2011(6) SCALE 552, the 

Supreme Court held that all the schools must provide toilet facilities. 
21

  Narinder Batra v. Union of India W.P.(C) 7868/2005(02/03/2009) the High Court of Delhi Indeed sports 

should be considered as an essential ingredient of education. It emphasised that the right to education 

should be given an expanded meaning so as to bring within its fold the requirement of encouragement of 

sports and provisions for all facilities at the national level. 
22

  2013(1) SCALE 379(2). 
23

  AIR 2013 (Del) 52. 
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Department of Education, Government of National Capital Territory of Delhi concerning the 

admission of children in nursery classes. The court found that the guidelines issued by 

Government of India and the order issued by Government of NCT of Delhi did not apply to 

75% of the admission made to pre-elementary (pre-primary and preschool) classes by private 

unaided schools, though they do apply to the remaining 25% admissions made by such 

schools to such classes in view of the proviso to section 12(1) of the Act. Since, the RTE Act, 

2009 is not applicable to nursery schools, there cannot be any difference yardstick to be 

adopted for education to children up to the age of 14 years irrespective of the fact that it 

applies to only elementary education. As far as the private unaided schools are concerned, the 

provisions of the Act, except the admission to the extent of 25% of the strength of the class, 

to the children belonging to the weaker sections and disadvantaged group, do not apply to the 

admissions made to the pre-elementary (pre-school and pre-primary) classes of such schools. 

Consequently, section 13 of the Act which prohibits collection of capitation fee and adoption 

of any screening procedure also did not apply to the admissions made to the remaining 75% 

of the pre-elementary classes of unaided private schools. Charging capitation fee is prohibited 

not only in RTE Act, 2009, but also in Delhi School Education Act, 1973 and the rules 

framed thereunder. Therefore, the court has held that it could not be said that if the RTE Act, 

2009 did not apply to the 75% of the admissions made by private unaided schools to 

preelementary classes and they could charge capitation fee for such admissions. The court 

found that it was the right time for the government to consider the applicability of RTE Act, 

2009 to the nursery classes as well, as in many of the states admissions are made right from 

the nursery classes and the children so admitted are automatically allowed to continue from 

class-I. In that sense, the provisions of section 13 would be rendered meaningless insofar as it 

prohibits screening procedure at the time of selection. Importance of education is per se 

applicable to every child right from admission to nursery classes till it completes the eighth 

standard. Though there is an obligation on the state to provide free and compulsory education 

to children and the corresponding responsibility of the institution to accord the same, 

educational institutions cannot be allowed to run as „Teaching Shops‟ as the same would be 

detrimental to equal opportunity to children. The court observed that to avail the benefit of 

the RTE Act, 2009 to a child seeking admission for nursery school as well, necessary 

amendment should be considered by the state and court hoped that the government may take 

the above observation in the right spirit and act accordingly.  
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In Adarsh Shiksha Mahavidyalaya v. Subhash Rahangdale
24

, the Supreme Court deprecated 

the ranked commercialization of teacher training courses and upheld the directions issued 

against irregularities committed while granting recognition/ affiliation to private institutions 

by the Western Regional Committee (WRC) (in relation to states of Gujarat, Goa, Madhya 

Pradesh and Maharashtra). National Council for Teachers Education Act, 1993 requires 

compliance of mandatory requirements before starting teacher training courses by private 

institutions and granting recognition to them.  

In National Council For Teacher Education v. Venus Public Education Society
25

, the 

Supreme Court held that it is impermissible to grant recognition with retrospective effect to 

an educational institution. The Supreme Court held that recognition could only be granted for 

the next academic session. The high court could not have directed the recognition to be 

retrospectively operative because certain formalities remained to be complied with. The court 

found that the institution had the anxious enthusiasm to commercialize education and earn 

money forgetting the factum that such an attitude leads to a disaster. The students exhibited 

tremendous anxiety to get a degree without bothering for a moment whether their effort, if 

any, had the sanctity of law.  

In  Society for UN-AIDED Private Schools of Rajasthan v. Union of India
26

, the Supreme 

Court while upholding the constitutionality and validity of the RTE Act, 2009 has held that it 

was not applicable to unaided minority schools. The classification of minority educational 

institutions under Article 30 into aided and unaided in making the whole Act applicable or 

inapplicable runs counter to the settled law laid down by TMA Pai case and Inamdar case 

followed by smaller benches. It has been clearly reiterated that the only permissible 

regulation which can be imposed on an aided institution in addition to the ones permissible 

on the unaided ones are those which are meant to ensure the proper spending and accounting 

of the aid given and cannot have any limit or restriction on the freedom of administration. 

The applicability of the right to education of the children belonging to the linguistic and 

religious minorities and the interplay between Articles 21A and 30 remain to be addressed by 

the legislature. the authority of the State to fulfil its obligations under the right to education 

can be extended to private, non-State actors. The Indian govenrment can therefore require all 

                                                           
24

  (2012) 2 SCC 425 
25

  (2013) 1 SCC 223. 
26

  (2012) 6 SCC 1. This case affirms that the authority of the State to fulfil its obligations under the right to 

education can be extended to private, non-State actors. Because the State has the authority to determine the 

manner in which it discharge this obligation, it can elect to impose statutory obligations on private schools 

so long as the requirements are in the public interest.  
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schools, both state-funded and private, to accept 25% intake of children from disadvantaged 

groups. 

In Environmental & Consumer Protection Foundation v. Delhi
27

, the Court held that under 

the Right of Children to Free and Compulsory Education Act (2009) and the Indian 

Constitution, central, state and local governments have an obligation to ensure that all 

schools, both public and private, have adequate infrastructure. 

In State of Uttar Pradesh v. Bhupendra Nath Tripathi
28

 the Supreme Court considered the 

duty of the government to provide free and compulsory education for all children upto the 

age of 14 years. The court found that the directive principle contained in Article 45 of the 

Constitution of India had stipulated for free and compulsory education to all children upto the 

age of 14 years within ten years of promulgation of the Constitution but the nation could not 

achieve this goal even after fifty years of adoption of the provision. 

The Supreme Court in Charutar Arogya Mandal v. State of Gujarat
29

 considered the necessity 

and object of regulating the admission procedure and fee structure by constituting committees 

in the context of the Gujarat Professional Medical Educational Colleges or Institutions 

(Regulation of Admission and Fixation of Fees) Act, 2007. It was found that while every 

institution was free to devise its own fee structure, the same can be regulated to prevent 

profiteering and to ensure that no capitation fee was charged, either directly or indirectly, or 

in any form; that if capitation fee and profiteering was to be checked, the method of 

admission had to be regulated so that the admissions were based on merit and were 

transparent and the students were not exploited; and that it was, therefore, permissible to 

regulate admissions and fee structure for achieving the same. 

In Avinash Mehrotra v. Union of India
30

, the Apex Court while dealing with right to 

education under Article 21A of the Constitution held that it was an inalienable human right 

and shall remain as a tool for betterment of civil institutions and protection of civil liberties. 

In Modern Dental College & Research Centre v. State of Madhya Pradesh
31

, the Supreme 

Court considered the issue of the extent of state control in admission to educational 

                                                           
27

    (2011) 7 SCC 55. 
28

  2010 (12) JT 14. 
29

  2010 (12) SCALE 103. 
30

  (2009) 5 SCR 913 : (2009) 6 SCC 398. It reiterated its decision R.D. Upadhyay v. State of A.P, AIR 2006 

SC 1946. 
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institutions and held that exercising absolute power by the state was improper. The court 

observed that since the unaided professional colleges had to generate their own funds, they 

must be given more autonomy than aided institutions. Greater autonomy must be granted to 

private unaided institutions as compared to private aided institutions. 

In Action Committee, Un-Aided Pvt. Schools v. Director of Education, Delhi
32

, the Supreme 

Court considered petitions to review its decision in Modern School v. Union of India
33

 

regarding the criteria for fixing fee under the Delhi School Education Act, 1973. The court 

held that the Delhi School Education Act, 1973 and rules framed thereunder could not come 

in the way of school managements in establishing more schools. 

In Ashoka Kumar Thakur v. Union of India
34

 the Supreme Court considered the validity of 

Constitution (Ninety-Third Amendment) Act, 2005 and the Central Educational Institutions 

(Reservation in Admission) Act, 2006 which provided for reservation in admission to 

educational institutions including private unaided institutions other than minority educational 

institutions. It issued certain directions to the central government for adopting a carrotand-

stick approach to implement Article 21A of the Constitution of India. 

The Supreme Court in Cochin University of Science and Technology v. Thomas P. John
35

 

held that the matter relating to the fixation of a fee was a part of the administration of an 

educational institution and it would impose a heavy onus on such an institution to be called 

upon to justify the levy of a fee with mathematical precision. An educational institution 

chalks out its own programme year wise on the basis of the projected receipts and 

expenditure and for the court to interfere in this purely administrative matter would be 

impinging excessively on this right. At the same time the Supreme Court cautioned that from 

this it should not be understood that the educational institution has a carte blanche to fix any 

fee that it likes though substantial autonomy must be left to it. 

In Superstar Education Society v. State of Maharashtra
36

, the Supreme Court discussed the 

object of regulating permission to open new private schools. The Government of Maharashtra 

had on 16.5.2006 granted permission to 1495 new higher secondary schools in the private 
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sector. The Supreme Court said that the object of regulating permissions for new private 

schools are : to ensure that they have the requisite infrastructure; to avoid unhealthy 

competition among educational institutions; to subject the private institutions seeking entry in 

the field of education to such restrictions and regulatory requirements, so as to maintain 

standards of education; to promote and safeguard the interests of students, teachers and 

educationists; and to provide access to basic education to all sections of society, in particular 

the poorer and weaker sections; and to avoid concentration of schools only in certain areas 

and to ensure that they are evenly spread so as to cater to the requirements of different areas 

and regions and to all sections of society. The court stated that it is the duty of the state 

government to provide access to education. Unless new schools in the private sector are 

permitted it will not be possible for the state to discharge its constitutional obligation. 

Permission has been granted to 1495 new schools under the order dated 16.5.2006 on 

permanent no-grant basis without any financial commitment or liability on the part of the 

state government. The Supreme Court found that the said order did not contravene any 

provision of law and that it was not even the case of the writ petitioner that the schools 

permitted did not fulfil the conditions and requirements relating to such schools. 

In P.A. Inamdar v. State of Maharashtra
37

, the Court held that the right to establish an 

educational institution being an occupation, is protected by Article 19(1) (g). The right of a 

minority to establish and administer an educational institution would also be protected by 

Article 19(1) (g). It was categorically held that the state 'cannot insist on private educational 

institutions which receive no aid from the state to implement state policy on reservation for 

granting admission on lesser percentage of marks on any criterion except merit'. 

In Yashpal v. State of Chattisgarh,
38

it was held that in spite of incorporation of Universities 

as a legislative head being in the State List, the whole gamut of the University which will 

include teaching, quality of education being imparted, curriculum, standard of examination 

and evaluation and also research activity being carried on will not come within the purview 

of the State legislature on account of a specific Entry on co-ordination and determination of 

standards in institutions for higher education or research and scientific and technical 

education being in the Union List for which the Parliament alone is competent. It is the 

responsibility of the Parliament to ensure that proper standards are maintained in institutions 
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for higher education or research throughout the country and also uniformity in standards is 

maintained. 

In Mohini Jain v. Karnataka
39

 , a resident of Uttar Pradesh state challenged a notification 

issued by the Karnataka government that permitted private medical colleges to charge higher 

fees to students who were not allocated 'government seats'. The Supreme Court of India held 

that the charging of a „capitation fee‟ by the private educational institutions violated the right 

to education, as implied from the right to life and human dignity, and the right to equal 

protection of the law. In the absence of an express constitutional right, the Court interpreted a 

right to education as a necessary condition for fulfilment of the right to life under Article 21 

of the Indian Constitution. In addition, the Court held that private institutions, acting as 

agents of the State, have a duty to ensure equal access to, and non-discrimination the delivery 

of, higher education. It further held that private institutions, acting as agents of the State, have 

a duty to ensure equal access to, and non-discrimination the delivery of, higher education. 

4. CONCLUSION AND SUGGESTIONS 

Indian educational system though has been given priority in various national policies and 

schemes. The roots on which the education system flourishes owe their origin to Victorian 

model. With the passage of time, a change may be noticed in student-teacher relationship, 

educational purposes, and attitudes towards knowledge. The influence of the private economy 

on the educational sector is undeniable. The right to education as a fundamental right came 

into being only after 2002. The legislative attempt to ensure inclusive and quality education 

to be available freely and compulsorily to children between 6-14 years of age got the stamp 

of approval by the Supreme Court of India through its majority opinion. The issues relating to 

the neighbourhood concept, pre-school education, admission at different levels of entry in 

schools etc., received purposive interpretation at the hands of High Courts repelling the 

clever ways resorted to by the private schools to evade the burden of 25% reservation. The 

procedure and time-schedule for admission into professional courses were to be fortified 

again by the Supreme Court and the High Courts in order to prevent the commercialization of 

professional education. Transparency and meritocracy in the admission process even in 

private un-aided professional colleges has been made the permanent mantra. The Supreme 

Court has also referred to the danger of closing down of government owned and government-

aided schools as a result of indiscriminate granting recognition to private unaided schools in 
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some states. The Apex Court continued to be the staunch supporter and guardian of the rights 

of students, teachers and the minority educational institutions. 

Suggestions 

A shaping of the system, from its grass root levels is required to transform the vision of 

prosperous India. India must expand educational opportunities, recognizing the paramount 

importance of public investment in education as its essential obligation.  

 States should put in place an elaborate framework of regulations that are 

prescriptive, prohibitory and punitive, in order to control private providers. 

Prescriptive regulations clearly establish conditions under which private providers 

may be permitted to operate within a country, as well as minimum norms and 

standards with which schools must comply. In the absence of such regulations, 

unregistered schools may proliferate.  

 Laws on education should spell out the duties and responsibilities of private 

providers vis-à-vis communities, students, teachers and societies at large. 

Prohibitory regulations are necessary to outlaw and stop discriminatory practices, 

for-profit education and false commercial propaganda.  

 Education is a public function and a social responsibility. No private provider 

should be allowed to establish for-profit education and aggrandize private interests 

to the detriment of public interest.  

 Punitive measures are necessary to ensure compliance with standards and the law. 

Sanctions must be applied when private providers perpetuate social injustices, 

while criminal proceedings are necessary for fraudulent and corruption practices.   

 The educational community should adopt the model of the open source software 

movement. A philanthropy-based private education ought to be encouraged. 

Education commercialization requires structural adjustments, organizational 

reshuffling, accountability shifts and market oriented running mechanisms.  

Lets hope that the private providers of education would soon realize their social responsibility 

and would try to ensure balance between profit earning and delivering quality education. 

Similarly, the institutions in the public sector too would not compromise on quality due to 

lack of resources at times 


