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EDITORIAL NOTE 

 

LEXKHOJ is delighted to announce its first edition of the Lexkhoj Researchl Journal of Law 

and Socio-Economic Issues whichis an international journal, publishing critical approaches to 

socio-legal study and multi-disciplinary analysis of issues related to law and socio-economic. 

The journal will strive to combine academic excellence with professional relevance and a 

practical focus by publishing wide varieties of research papers, insightful reviews, essays and 

articles by students, established scholars and professionals as well as by both domestic and 

international authors.Authors should confirm that the manuscript has not been, and will not 

be, submitted elsewhere at the same time. 

The Journal provides a forum for in-depth analysis of problems of legal, social, economic, 

cultural and environmental transformation taking place in the country and word-wide. It 

welcomes articles with rigorous reasoning, supported by proper documentation. The Journal 

would particularly encourage inter-disciplinary articles that are accessible to a wider group of 

Social activist, economist, Researcher, policy makers, Professionals and students.  

This quarterly issue of the journal would like to encourage and welcome more and more 

writers to get their work published. The papers will be selected by our editorial board that 

would rely upon the vibrant skills and knowledge immersed in the paper.  

Needless to say, any papers that you wish to submit, either individually or collaboratively, 

are much appreciated and will make a substantial contribution to the early development and 

success of the journal. Best wishes and thank you in advance for your contribution to the 

Lexkhoj Research Journal of Law and Socio-Economic Issues. 
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A STEP AHEAD TO DEATH PENALTY ABOLITION 

                                                                                               *Roli sharma 

“A JOURNEY FROM BACHANTO BARIYAR” 

 

"An eye for an eye will turn the whole world blind  

                                                                            “Mahatma Gandhi” 

"Every saint has a past, every sinner has a future." -V. R. Krishna Iyer, J "... the humanistic 

approach should not obscure our sense of realities." 

When a man commits a crime against society by committing a diabolical, coldblooded, pre-

planned murder of one innocent person the brutality of which shocks the conscience of the 

court, he must face the consequence of his act. Such a person forfeits his right to life." - A. P. 

Sen., J 

As a defining law on the death penalty the case of Bachan Singh calls for the prosecution to 

show by leading evidence that there is no possibility of rehabilitation of the accused and that 

life will serve no purpose. The analysis of the musings of the court regarding the Bachan 

Singh V. State of Punjab
1
is important because Bariyar court derives its judgement from its 

radical interpretation of Bachan Singh itself. The Constitutionality of death penalty was 

challenged for the time in 1973 in the case of Jagmohan Singh V. State of U.P.
2
It was 

contended that death sentence infringes all freedoms guaranteed under Article 19(1) (a) to (g) 

and that the unguided discretion vested in the judges was in violation of Article 14 of the 

constitution;
3
 also since no procedure was prescribed in the code of Criminal Procedure for 

determining whether life imprisonment or the death penalty are to be awarded, it was in 

violation of Article 21.  

 

 

                                                           
1
Bachan Singh V. State of Punjab A.I.R. 1980 SC 898 (May 9,1980) 

2
Jagmohan Singh V. State of U.P.A.I.R. 1973 SC 947 
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The five judge Bench did not accept any of the arguments and upheld the constitutional 

validity of death sentence and held that deprivation of life is constitutionally permissible. 

EdigaAnamma V. State of Andhra Pradesh 
4
is the next Landmark judgement which dealt 

with death penalty relating to female criminals. Justice Krishna Iyer reversed the punishment 

from death sentence to life imprisonment on the basis of factors like gender, age, socio 

economic background and psychic compulsions.  

The constitutionality of the death penalty was challenged in the case of Bachan Singh 

because of three new developments. The Cr. Pc. Was re-enacted in 1973 and 354 (3) was 

added, thereby making the death sentence the exception and not the rule as far as punishment 

for murder is concerned. Secondly, in the case of Maneka Gandhi V. U.O.I., 
5
it was held that 

every law of punitive detention, both on substantive and procedural aspects must pass the test 

of reasonableness on a collective reading of Article 14,19 and 21. Based on this decision, the 

Supreme Court in RajendraPrasad V. State of U.P. 
6
gave parameters for awarding death 

penalty and held that special reasons for imposing death penalty must relate not to the crime 

but to the criminal and that it was to be awarded only when security of State, public order 

compelled the course. It was also held that life imprisonment would be a better alternative 

than death penalty since it has the potential to reform the criminal, thereby upholding the 

right to life and human dignity. 

 The main issues before the court were the constitutional validity of 302 of the I.P.C. as well 

as constitutional validity of 354(3) of Cr. P.C.  On the ground that it permitted imposition of 

death penalty in an arbitrary and whimsical manner. The court dismissed all the arguments of 

the appellants and affirmed the constitutional validity of death sentence as was done in 

Jagmohan case. The court explained that the requirement of 235(2) for a pre -sentence 

hearing of the accused along with  the requirement that the sentence of death had to be 

confirmed by the High Court under 366(2) of Cr.P.C meant that errors in the exercise of 

judicial discretion can be corrected by higher courts. It was also laid down that for 

ascertaining the existence or absence of “special reasons” in that context, the court must pay 

due regard both to the crime and the criminal and that the relative weight has to be given to 

the aggravating and mitigating factors, which includes the mental condition, the age of the 

accused, the possibility of his reforming, or that he acted under the orders of some superior 

                                                           
4
EdigaAnamma V. State of Andhra Pradesh  A.I.R. 1974 SC 799 

5
Maneka Gandhi V. U.O.I., (1978) 1 SCC 248 

6
Rajendra Prasad V. State of U.P. (1979) 3 SCC 746 
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etc. In the case of Machhi Singh V. State of Punjab, 
7
the court summarized the propositions 

emanating from Bachan Singh. The court laid down the guidelines that the sentence court had 

to ask: 

 Was there something uncommon about the crime, which calls for a death sentence? 

 Are the circumstances of the crime such that there is no alternative but to impose a 

death sentence? 

 

Next was the judgement of Mithu V. State of Punjab 
8
which declared 303 of the I.P.C. 

as unconstitutional. Article 303 was struck down as arbitrary on the ground that it was 

based on the assumption that life convicts are more dangerous than other humans and 

hence should be treated differently which contravenes the right to equality. It was held 

that 303 does not only violate the guarantee of equality enshrined in Article 14, but 

also the right conferred by Article 21 of the constitution that no person shall be 

deprived of his life or personal liberty except according to procedure established by 

law. It was also struck down because it was a provision of law which took away the 

discretion of the court in the matter of punishment.  

In Deena V. U.O.I.,
9
 the constitutionality validity of hanging as a method of execution 

and that hanging  is not a cruel method of executing a death sentence and is thus not 

in violation of Article 21 of the constitution. However in 1986, the court changed its 

stance regarding public hanging. In Attorney General of India V. Lachma Devi 

10
prohibiting public hanging, the court held that, “the direction for execution of the 

death sentence by public hanging we would declare it to be violative of Article 21 of 

the constitution. Panchhi V. State of U.P.
11

is another important case, where it was 

held that brutality is not the sole criterion of determining whether a case falls under 

the “rarest of rare” categories, thereby justifying the commutation of a death sentence 

to life imprisonment.  

In SwamyShraddananda@ MurliManohar Mishra V. State of Karnataka
12

, it was said 

that if the court finds that the case falls short of the rarest of rare category and is 

reluctant to award the death penalty, but at the same time, it feels that life 

                                                           
7
Machhi Singh V. State of Punjab, (1983) 3 SCC 470 

8
Mithu V. State of PunjabA.I.R. 1983 SC 473 

9
Deena V. U.O.I., A.I.R. 1983 SC 1155 

10
Attorney General of India V. Lachma Devi A.I.R. 1986 SC 467 

11
Panchhi V. State of U.P. A.I.R. 1998 SC 2726 

12
SwamyShraddananda@ MurliManohar Mishra V. State of Karnataka  A.I.R. 2008 SC 3040 
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imprisonment, subject to remission which is usually of 14 years is grossly inadequate, 

then recourse should be taken to the extended option. The court should direct that the 

convict should be given life imprisonment and he must not be released for the rest of 

his life.  

The Bariyar case is the next Landmark case, which not only drastically reduces the 

possibility of awarding the death penalty, but can also finally root out death penalty in 

India. The court acknowledged that even if death penalty itself is constitutional the 

manner in which it is being administered currently may not be. It took note of the fact 

that the varied interpretation of the “rarest of rare” doctrine leads to unguided and 

untrammelled discretion thereby allowing the death sentence to be arbitrarily or 

freakishly imposed and that even the guidelines relating to the aggravating and 

mitigating factors enumerated in Machhi Singh V. State of Punjab 
13

could not remove 

the vice of arbitrariness from the criminal justice system.  

The scope of the rarest of rare doctrine; until 1973, courts were required to state 

reasons for not awarding a death sentence and preferring the alternate sentence of life 

imprisonment in a capital offence, making death sentence the “rule” and life 

imprisonment the “exception”. Thereafter, the new code of Criminal Procedure, 

1973,
14

 gave the accused a right of pre –sentence hearing under section 235(2) and 

obligated the court under section 354(3) to state “special reasons” for awarding death 

sentence rather than the alternate term of life imprisonment. Once again though, the 

constitutionality of the death penalty was upheld in 1980 in Bachan Singh V. State of 

Punjab
15

. In this judgement, while interpreting the special reasons requirement under 

section 354(3), the court formulated the rarest of rare doctrine, in the background of a 

vociferous assault by the appellant on the legitimacy of the death penalty as a means 

of punishment itself. The court elaborated on two questions, which must be 

considered first, was there something uncommon about the crime rendering a life 

imprisonment sentence inadequate and second, were the circumstances of the crime 

such that there was no alternative but to immerse the death sentence even after 

according maximum weight age to the mitigating circumstances that spoke in favour 

of the offender. In a sense, these conditions requiring an uncommon crime and lack of 

                                                           
13

Machhi Singh V. State of Punjab (1983) 3 SCC 470 
14

Criminal Procedure, 1973, 
15

Bachan Singh V. State of Punjab A.I.R. 1980 SC 898 (May 9, 1980) 



8 
 

alternative suggest a standard equal to what the court later coined the rarest of rare 

situation. 

 

The Bariyar court drew strength from the recent ruling in SwamyShraddananda V. 

MurliManohar Mishra, 
16

acknowledging again that the question of death penalty 

depends greatly on the personal predilection of the judges. What makes this judgment 

a Landmark judgment is the new standard evolved by the court at the stage of 

sentencing. Highlighting the objectives of punishment like detention, retribution and 

reformation, the court reiterates Bachan Singh and states that death sentence provides 

no scope for any of these objectives and hence should be used only in situations 

where “alternative option is unquestionably foreclosed”.  

When the alternative punishment of life imprisonment serves no purpose, only then 

can death penalty be awarded. Life imprisonment can only be futile when the aim of 

reformation cannot be achieved.  Hence, the court reasoned that for satisfying the 

second exception to the rarest of rare dictum, the court should provide evidence as to 

why the convict cannot be reformed. The court says that while imposing any sentence 

on the accused it must not only keep in mind the possibility of rehabilitation, but that 

also in capital cases, the prosecution has to prove that the convict is beyond 

reformation and hence awarding death penalty is the only viable option. For 

formulating this new standard, the court spits the rarest of rare dictum into two parts. 

For imposition of the death penalty, the double qualification needs to be satisfied, that 

is: 

 The case should belong to the rarest of rare category 

 The alternative option of life imprisonment will not suffice in the facts of the case. 

Therefore, in addition to the murder coming within the pool of the rarest of rare category, the 

impossibility of reformation of the convict is supposed to be the criteria for awarding the 

death penalty. This new standard evolved by the court stems from the court’s insistence on 

the importance of individualized sentencing and the personality of the convict. Even if there 

is slight chance of improvement of the accused, the death penalty cannot be awarded. 

Therefore only when a hardened murderer who relishes killing, murdering to such an extent 

that he is beyond the possibility of rehabilitation and reformation according to the current 

                                                           
16

SwamyShraddananda V. MurliManohar Mishra, A.I.R. 2008 S.C. 3040 
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psychotherapy or curative treatments will deserve the death penalty. This is what makes this 

judgment unique and ground breaking. 

In Narotam Singh v. State of Punjab
17

the Supreme Court has taken the following view- 

"Reformative approach to punishment should be the object of criminal law, in order to 

promote rehabilitation without offending community conscience and to secure social justice." 

CONCLUSION:  

This judgment in Bariyar can be considered as yet another significant step which takes us 

closer to the abolition of death penalty. This judgment is a welcome step, which significantly 

tries to restrict the sentencing power of the courts, thereby attempting to bend the arc further 

towards abolition of death penalty. It does not lay down something very innovative, but 

interprets Bachan Singh in a distinct manner different from the way in which at the case 

belongs to tit o first prove t been interpreted by the courts so far. The case of Bariyar is an 

important step towards the concept of abolition of death penalty, or at least the minimal use 

of the same. It divides the test of the ‘rarest of rare’ category into two parts, indicating that 

the prosecution has to first prove that the case belongs to the ‘rarest of rare’ category, after 

which they will also have to provide clear evidence as to why the accused is not fit for any 

kind of reformatory and rehabilitation scheme, thereby showing that the alternative option is 

foreclosed. In other words, the prosecution must show that rehabilitation is impossible. The 

court also finds that Bachan Singh requires a mandatory pre sentence hearing stage in cases 

where the death penalty might be given. At the pre sentence hearing, evidence on sentencing 

must be specifically adduced. Furthermore, it says that the evidence must not only relate to 

the crime, but also the criminal, including his socioeconomic background. The court 

acknowledges that even if death penalty itself is constitutional, the manner in which it is 

being administered currently may not be. The ‘rarest of rare’ classification evolved in Bachan 

Singh was theoretically a classification intended to restrict the use of death penalty, but in 

reality it formed an amorphous category, allowing the death penalty to become more 

arbitrary. So the Bariyar court tries to come up with a solution to the problem of arbitrariness, 

despite acknowledging that the question of death penalty cannot be detached from the 

subjective element and that awarding of the death penalty depends greatly on the personal 

                                                           

17
 In Narotam Singh v. State of Punjab 
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predilection of the judges. The Bariyar standard, in some way does affect the standard of 

judicial discretion. This is because now the judges have to keep in mind and consider the 

possibility of reformation of the convict.  Unless the prosecution is able to establish that the 

convict is beyond reform, the courts cannot as a matter of fact award the death penalty. 

Herein is the significance of the judgement. Abolitionists have therefore welcomed this 

judgment. There have hardly been cases where separate evidence is required to be considered 

by the judges before sentencing the convict. The Bariyar case does not only say this, but also 

says that the evidence should be about the possibility of reformation and rehabilitation of the 

convict. This is what makes the Bariyar judgment significant. 


