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EDITORIAL NOTE 

 

TEAM LEXKHOJ is delighted to announce its Second edition of the criminal law journal. 

Lexkhoj International Journal of Criminal Law is a Peer-Reviewed Monthly Research Journal. 

Our purpose is to provide a journal that offers a multi-disciplinary analysis of issues 

concerning Criminal Law. The journal will strive to combine academic excellence with 

professional relevance and a practical focus by publishing wide varieties of research papers, 

insightful reviews, essays and articles by students, established scholars and professionals as well 

as by both domestic and international authors. 

“An act is not guilty unless the mental state with which it is done is also guilty”. The crime is the 

combination of both Actus reus and Mens rea, and is a single unity. We live in a modern society 

which is subject to major changes that stem from, for instance, internationalization and 

technological development. In many aspects these changes also represent societal challenges that 

demand a rethinking of legal solutions. Our increased connectivity through internet has created 

new opportunities for criminals. Now the crime is not limited to the traditional ways. 

This monthly issue of the journal would like to encourage and welcome more and more writers 

to get their work published. The papers will be selected by our editors who would rely upon the 

vibrant skills and knowledge immersed in the paper.  

Needless to say, any papers that you wish to submit, either individually or collaboratively, are 

much appreciated and will make a substantial contribution to the early development and success 

of the journal. Best wishes and thank you in advance for your contribution to the Lexkhoj 

international journal of criminal law. 
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LGBT RIGHTS AND DECRIMINALIZATION OF SECTION 377 

* Katiyani Juneja, GNDU, Amritsar, Punjab & 

Advocate Kunal Vinayak, Punjab and Haryana High Court, Chandigarh  

 

ABSTRACT 

Our Society is formed with vibrant traditions and customs which are foundational pillars. India, 

a country of cultural values cannot afford to fall into western ways. But since growing economy 

and people getting more and more aware, our country finally has to step out and walk with the 

rest of the world by confirming LGBT rights. Modernization has made life practical and has led 

to casting off our old morals and values.  The occasion has come for all of us to realize and 

accept that we have to shed our fence sitting attitude and come up with provisions, which are just 

fair and reasonable to tackle these fresh avenues efficiently. Marriage is considered as a 

sacrament in our country and our constitution provides for right to live life happily, therefore if 

two people of same sex want to be together and that is what makes them happy then nobody 

should get authority to rebuke or punish them just on the basis of their sexual orientation. In 

India public discussion of homosexuality is been inhibited in any form and it is a taboo too. The 

British enacted section 377 of the Indian Penal code in 1860, which was meant to criminalize 

“sexual offences against the order of nature” but the order of nature has not been defined 

anywhere. Though over the years the judicial pronouncements has extended the application of 

this section to all kinds of sexual expressions which are generally possible between two male 

persons. Homosexuality in India stands criminalized because of a mid 19
th

 century colonial law. 

Laws cannot be stagnant, as with passing time there is a need to sync with these new issues 

cropping up. The taboos of inhibiting these issues and not discussing them are no solution. It’s 

time to come out of our closets and accept that they are not a “hoax” rather take a step forward 

towards protecting our basic human rights. Moreover the criminalization of homosexual conduct 

is unreasonable and arbitrary, there should be just and reasonable nexus between the 

classification and the object to be achieved by legislation. 
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Introduction 

In all regions, people experience violence and discrimination because of their sexual orientation 

or gender identity. In many cases, even the perception of homosexuality or transgender identity 

puts people at risk. These violations include, (but are not limited to) killings, rape and physical 

attacks, torture, arbitrary detention, the denial of rights to assembly, expression and information, 

and discrimination in employment, health and education. United Nations mechanisms, including 

human rights treaty bodies and the special procedures of the Human Rights Council, have 

documented such violations for close to two decades. Although the Universal Declaration of 

Human Rights does not explicitly mention sexual orientation or gender identity, evolving 

conceptions of international human rights law include a broad interpretation to include the rights 

and the protection of the Rights of LGBT people around the world. Human Rights do not 

discriminate. LGBT rights are human rights. Safety, legal recognition, family, education, and 

love are all human rights, regardless of sexual orientation or gender identity. All people, 

regardless of their sexual orientation or gender identity are entitled to enjoy the full range of 

human rights, without any exception.
1
  

The Yogyakarta Principles on the Application of International Human Rights Law in Relation to 

Sexual Orientation and Gender Identity, developed in 2006 by a group of LGBT experts in 

Yogyakarta, Indonesia in response to well-known examples of abuse, provides a universal guide 

to applying international human rights law to violations experienced by lesbians, gay men, 

bisexual and transgender people to ensure the universal reach of human rights protections. 

However, across the globe, there remain many instances where an individuals' sexual orientation 

or gender identity can lead them to face execution, imprisonment, torture, violence or 

discrimination. The range of abuse is limitless and it contravenes the fundamental tenets of 

international human rights law.
2
 

                                                           
1
Report of the United Nations High Commissioner for Human Rights, “Discriminatory laws and practices and acts 

of violence against individuals based on their sexual orientation and gender identity,” 17 November 2011.Retrieved 

from : http://www.ohchr.org/Documents/Issues/Discrimination/A.HRC.19.41_English.pdf ; Last visited on 23rd 

January 28, 2016  

2
 Retrieved from : http://www.amnestyusa.org/our-work/issues/lgbt-rights/about-lgbt-human-rights ; Last visited on 

23rd January 28, 2016 

http://www.ohchr.org/Documents/Issues/Discrimination/A.HRC.19.41_English.pdf
http://www.amnestyusa.org/our-work/issues/lgbt-rights/about-lgbt-human-rights
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However, every day, across the globe, people face abuse in the form of discrimination, violence, 

imprisonment, torture or even execution because of their sexual orientation or gender identity. 

Persecution on the basis of sexual orientation and gender identity, real or perceived, violates the 

basic tenets of international human rights law. 

People around the world face violence and inequality and sometimes torture, even execution 

because of who they love, how they look, or who they are. People detained or imprisoned solely 

because of their homosexuality including those individuals prosecuted for having sex in 

circumstances which would not be criminal for heterosexuals, or for their gender identity are 

considered to be prisoners of conscience and Amnesty International calls for their immediate and 

unconditional release. 

There is a need for the decriminalization of homosexuality where such legislation remains, 

including a review of all legislation which could result in the discrimination, prosecution and 

punishment of people solely for their sexual orientation or gender identity. All such laws should 

be repealed or amended. 

 

Meaning and History of LGBT rights 

The LGBT community or GLBT community, commonly referred to as the gay community, is a 

loosely defined grouping of lesbian, gay, bisexual, and transgender (LGBT) and LGBT-

supportive people, organizations, and subcultures, united by a common culture and social 

movements. Gay is a term that primarily refers to a homosexual person or the trait of being 

homosexual. The term was originally used to refer to feelings of being "carefree", "happy", or 

"bright and showy". The term's use as a reference to homosexuality may date as early as the late 

19th century, but its use gradually increased in the 20th century. In modern English, gay has 

come to be used as an adjective, and as a noun, referring to the people, especially to gay males, 

and the practices and cultures associated with homosexuality. By the end of the 20th century, the 

word gay was recommended by major LGBT groups and style guides to describe people 

attracted to members of the same sex. The term homosexuality and the laws prohibiting 

'unnatural' sex were imposed across the world through imperial might. Though they exerted a 
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powerful influence on subsequent attitudes, they were neither universal nor timeless. They were 

products of minds that were deeply influenced by the 'sex is sin' stance of the Christian 

Bible.
3
With typical colonial condescension, European definitions, laws, theories and attitudes 

totally disregarded how similar sexual activity was perceived in other cultures. Love of a man for 

a boy was institutionalized in ancient Greece, amongst Samurais in Japan, in certain African as 

well as Polynesian tribes.  

To find out if homosexuality or same-sex intercourse existed in India, we have to turn to three 

sources - images on temple walls, sacred narratives and ancient law books. ―Rig-Veda‖, one of 

the four canonical sacred texts of Hinduism says ―Vikriti Evam Prakriti‖ (meaning what seems 

un-natural is also natural), which some scholars believe recognizes homosexual/transsexual 

dimensions of human life, like all forms of universal diversities. Historical literary evidence 

indicates that homosexuality has been prevalent across the Indian subcontinent throughout 

history, and that homosexuals were not necessarily considered inferior in any way until about 

18th century. The range of erotic and graphic sculptures is wide and all rules are broken. Once in 

a while, hidden in niches as in Khajuraho, one does find images which suggest existence of 

homosexuality. 

Gender based violence is also related to the social construct of what it means to be either male or 

female. When a person deviates from what is considered ‘normal’ behaviour they are targeted for 

violence. This is particularly acute when combined with discrimination on the basis of sexual 

orientation or gender identity. While most instances of gender based violence are committed 

against women and girls, they are not the only ones who can be targeted because of their gender. 

Men and boys may be targeted for not fitting into a dominant form of masculinity and people of 

all genders may be targeted if those around them do not respect their gender expression.  

Young people who identify as or are perceived to be lesbian, gay, bisexual, and transgender or 

intersex is more at risk for harassment and violence due to their sexual orientation or gender 

identity. Violence like this can be because of an assumption about someone’s sexual orientation 

based on their gender expression. Girls who are too ‘masculine’, or boys who are too ‘feminine’, 

are frequently assumed to be lesbian or gay, and harassed or discriminated against because of 

                                                           
3
 Shristi Sinha and Sanmati Raonka, Legal status of gay marriages in India, “International Journal of Legal 

Research,” 2014. 
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their perceived sexual orientation. Violence motivated by the real or perceived sexual orientation 

or gender identity of the victim is widespread. LGBT people can face violence anywhere: on the 

street, in bars and clubs or other public places, even at home – sometimes from family members.  

Pervasive discrimination and violence against individuals on the basis of their sexual orientation, 

gender identity or expression takes place at all levels of society, and can be condoned or even 

perpetrated by local or national laws and policies. According to findings in 2014, same-sex 

sexual conduct is a criminal act in 78 countries worldwide, in breach of these states’ international 

obligations to protect all individuals without any discrimination. Legally, even death penalty is 

possible for consensual same-sex sexual conduct between adults in many countries like 

Afghanistan, Iran, Brunei Darussalam, Pakistan, Saudi Arabia etc.  

Even in countries where anti-homosexuality laws are not routinely implemented, the fact alone 

that the laws exist provides opportunities for abuse, including blackmail and extortion, by police 

and others. Furthermore, the existence of these laws sends a message to the broader population 

that discrimination on the basis of sexual orientation and gender identity is acceptable, and that 

human rights do not apply to LGBT people. This creates an environment in which harassment, 

intimidation and violence against LGBT people can flourish, and people can perpetrate such acts 

with impunity.  

In many places where same-sex relationships are better accepted, people also face discrimination 

and violence due to their gender identity or expression. Hate crimes, assault and attacks on 

people who identify as transgender are common. Hate-motivated violence has a particular 

negative, long term impact on victims. It also creates a broader climate of fear among LGBT 

individuals, groups and communities and especially when states fail to bring the perpetrators to 

justice.  

 

Position in India 

Indian culture tolerated same-sex eroticism for centuries. But the erstwhile British rulers found 

this to be repugnant, and declared it a crime in the Indian Penal Code (IPC), which was enacted 

in 1861. Section 377, originally drafted by Lord Macauly in the early 1830s, reads: 
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"OF UNNATURAL OFFENCES: Whoever voluntarily has carnal intercourse against the order 

of nature with any man, woman or animal, shall be punished imprisonment for life or 

imprisonment of either description for a term which may extend to ten years and shall liable to 

fine.  

Explanation: Penetration is sufficient to constitute carnal intercourse necessary to the offence 

described in this section."  

Lesbianism has been rarely brought before a court of law in India and this is not covered by 

section 377. Sexual intercourse by a human being with lower animal termed bestiality; and anal 

intercourse between man and man or between man and woman, sodomy, is covered under this 

section. The offences under this section are cognizable, non-bail able ones and are tried by a 

Magistrate of the first class. The age of consent for a woman, defined in the section on rape, is 18 

years. Marriage is taken as an implied consent by the wife for "normal" intercourse and not for 

anal intercourse. If the wife consented, both are guilty under section 377; if she did not, the 

husband alone is. Under section 13 of the Hindu Marriage Act, 1955, a wife can apply for 

annulment of marriage if the husband has been guilty of sodomy/bestiality.  

Analyzing the outdated section 377, Shrikant Bhat, criminal lawyer from Bombay, writes: "What 

is meant by Macaulay when he postulates the order of nature? What is Order? What is nature? 

Would the male genital to female mouth (fellatio) and female genital to male mouth 

(cunnilingus) position be against the order of nature? Nature conceived by whom? Order 

perceived by whom?
4
 

India is one of the few countries that continue to keep an anachronistic sodomy law on its books. 

The British passed such laws in all their colonies. In July 1990, Hong Kong decriminalized adult 

consensual homosexual acts. India, Pakistan, Malaysia, and Singapore are the only Asian 

colonies that still have sodomy laws.7 Isn't such a law violative of Article 21 of the Constitution, 

which guarantees that no one can be deprived of his/her life or personal liberty except according 

to law that can be regarded as a reasonable restriction on a person's liberty? Does "life" as 

defined by the Supreme Court mean mere survival? Does it not mean life in all its manifestations 

                                                           
4
 Indian Law and the Homosexual, Bombay Dost, No.2, 1990. 
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including the environment for a person in whom s/he seeks out his/her destiny as s/he feels that 

destiny?  

The sphere of privacy allows persons to develop human relations without interference from the 

outside community or from the State. The exercise of autonomy enables an individual to attain 

fulfillment, grow in self-esteem, build relationships of his or her choice and fulfill all legitimate 

goals that he or she may set. In the Indian Constitution, the right to live with dignity and the right 

of privacy both are recognized as dimensions of Article 21. Section 377 IPC denies a person's 

dignity and criminalizes his or her core identity solely on account of his or her sexuality and thus 

violates Article 21 of the Constitution. As it stands, Section 377 IPC denies a gay person a right 

to full personhood which is implicit in notion of life under Article 21 of the Constitution.  

The criminalization of homosexuality condemns in perpetuity a sizable section of society and 

forces them to live their lives in the shadow of harassment, exploitation, and humiliation, cruel 

and degrading treatment at the hands of the law enforcement machinery. The Government of 

India estimates the MSM number at around 25 lacs. The number of lesbians and transgender is 

said to be several lacs as well. This vast majority (borrowing the language of the South African 

Constitutional Court) is denied moral full citizenship. Section 377 IPC grossly violates their right 

to privacy and liberty embodied in Article 21 insofar as it criminalizes consensual sexual acts 

between adults in private. These fundamental rights had their roots deep in the struggle for 

independence and, as pointed out by Granville Austin in The Indian Constitution–Cornerstone of 

a Nation, ―they were included in the Constitution in the hope and expectation that one day the 

tree of true liberty would bloom in India‖. In the words of Justice V.R. Krishna Iyer these rights 

are cardinal to a decent human order and protected by constitutional armour. The spirit of Man is 

at the root of Article 21, absent liberty, other freedoms are frozen. A number of documents, 

affidavits and authoritative reports of independent agencies and even judgments of various courts 

have been brought on record to demonstrate the widespread abuse of Section 377 IPC for 

brutalizing MSM and gay community persons, some of them of very recent vintage. If the penal 

clause is not being enforced against homosexuals engaged in consensual acts within privacy, it 

only implies that this provision is not deemed essential for the protection of morals or public 

health vis-a-vis said section of society. The provision, from this perspective, should fail the 
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reasonableness test. 

 

Position around the globe 

Everyone has a sexual orientation and a gender identity, and this shared fact means that 

discrimination against members of the Lesbian, Gay, Bisexual and Transgender community, 

based on sexual orientation and/ or gender identity, is an issue that transcends that community 

and affects all of us. Sexual orientation covers sexual desires, feelings, practices and 

identification. Sexual orientation can be towards people of the same or different sexes (same-sex, 

heterosexual or bisexual orientation). Gender identity refers to the complex relationship between 

sex and gender, referring to a person's experience of self expression in relation to social 

categories of masculinity or femininity (gender). A person's subjectively felt gender identity may 

be at variance with their sex or physiological characteristics. 

Human rights abuses based on sexual orientation or gender can include violation of the rights of 

the child; the infliction of torture and cruel, inhuman and degrading treatment
5
; arbitrary 

detention on grounds of identity or beliefs
6
; the restriction of freedom of association and the 

denial of the basic rights of due process
7
. Examples include: Execution by the state, Denial of 

employment, housing or health services, Loss of custody of children, Rape and otherwise torture 

in detention, Threats for campaigning for LGBT human rights, Regular subjection to verbal 

abuse 

In many countries, the refusal of governments to address violence committed against LGBT 

people creates a culture of impunity where such abuses can continue and escalate unmitigated. 

Often, such abuses are committed by the state authorities themselves, with or without legal 

sanction. 

In June of 1969, a riot ensued in response to police brutality aimed at the LGBT (lesbian, gay, 

bisexual, and transgender) community gathering at the Stonewall Inn (a gay bar) in New York 

                                                           
5
 Article 5 of The Universal Declaration of Human Rights (UDHR) 

6
 Article 9 of The Universal Declaration of Human Rights (UDHR) 

7
 Article 20 of The Universal Declaration of Human Rights (UDHR) 
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City. These protests against police raids, harassment, and ill-treatment helped galvanize the 

LGBT community and allies across the U.S., giving birth to the modern LGBT rights moment. 

A lot of progress has been made since then, including the recent Supreme Court decision that 

legalized marriage equality throughout the U.S. Even with the positives, LGBT people in the 

United States continue to face discrimination and violence, especially based on gender identity. 

Across the globe, 75 countries still criminalize same-sex consensual relations between adults. 

Additional countries criminalize same-sex activity through anti-LGBT “propaganda” laws and 

the tight control of a person’s right to change their gender identity on legal documents.
8
 

In addition to domestic issues facing the LGBT community nationally, Amnesty International is 

dedicated to advocating for the rights of the LGBT community internationally, from laws 

criminalizing same sex relationships to the persecution of LGBT individuals. No matter what 

one’s actual or perceived sexual orientation or gender identity, all people have the right to be 

treated by their community and their government equally. 

• Colombia: In July, one transgender woman was found dead; two others were attacked with 

knives in a separate incident.
9
 

• Poland: AIUSA recently found that Poland’s legal system has failed to protect the LGBTI 

community as well as other minority groups from hate crimes. 

• Tunisia: A Tunisian student was sentenced to one year in prison for engaging in same sex 

relations. 

• Russia: Since 2013, the Russian authorities have targeted journalist Elena Klimova and her 

online LGBT youth group, Children 404, with a draconian anti-LGBT propaganda law. 

• Kazakhstan: In February 2015, Kazakhstan’s Senate passed a law similar to Russia’s anti-

LGBT law. Although it was later struck down by the Constitutional Court, Amnesty 

International remains concerned that new discriminatory laws could be introduced.
10

 In August 

                                                           
8
 Retrieved from:  http://www.hrc.org/resources/why-the-equality-act ; Last Visited on 21

st
 January, 2016. 

9
Retrieved from: http://www.amnestyusa.org/get-involved/take-action-now/colombia-protect-transgender-womenua-

15515; Last Visited on 21
st
 January, 2016. 

10
Retrieved from:  blog.amnestyusa.org/asia/ kazakhstan-reject-anti-lgbt-propaganda-law/; Last visited on 21

st
 

January, 2016. 

http://www.hrc.org/resources/why-the-equality-act
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2014, Costas and his partner were beaten up in a homophobic, racist attack. More than a year 

later, the attack has still not been investigated, and Costas’ was attacked again in March 2015. 

 

        Discrimination of Section 377 

While the Supreme Court’s ruling that same-sex couples have the same right to marriage as 

heterosexual couples in Obergefell v. Hodges
11

 June 2015 represented a long-awaited victory for 

LGBT rights, there are still more obstacles for the LGBT community when it comes to full 

equality under the law. Currently, there are no federal protections against employment 

discrimination for LGBT workers, neither are there comprehensive federal laws protecting the 

LGBT community from other forms of discrimination: so, an LGBT person can get married to 

the partner of their choosing in all fifty states, but can still be fired from their job, kicked out of 

their home, or denied access to health care, depending on the state where they live. In the present 

context, there is a big hue and cry on homosexual conduct. Gay and lesbian rights activists from 

various parts of the countries were protesting for their rights and for decriminalizing the 

homosexual conduct.  

 

(1) It violates right to liberty guaranteed under Article-21 of the Indian Constitution, which 

covers private consensual sexual relations  

The fundamental right to liberty (under Article-21) prohibits the state from interfering with the 

private personal activities of the individual. The concept of privacy is so broad that no 

comprehensive and all encompassing definition of the term can be given. In the case National 

Coalition for Gay and Lesbian equality v. Ministry of Justice
12

, the South African court held that, 

―Privacy recognizes that we all have a right to a sphere of private intimacy and autonomy 

which allows us to establish and nurture human relationships without interference from the 

outside communit. In India for the first time there has been a demand (through the written 

submission by petitioners in a suit pending before the Delhi High Court challenging Section-377 

of IPC) that there should be a recognition of the fact that central to the concept of ―personhood‖ 

                                                           
11

 576 U.S. ___ (2015) 
12

 1999 (1) SA 6 
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is the universal need for an intimate personal sphere where the pursuit of happiness may be 

fulfilled. It follows logically that to be meaningful the pursuit of happiness must ensure that the 

individuals are given the right to choose how to achieve personal happiness and more so what 

constitutes personal happiness for them in the first place; that it should upheld individual 

autonomy. This in turn goes on to ensure a private sphere within which the right to life and 

liberty may be enjoyed. The privacy-dignity claim concerning private consensual sexual relations 

is entitled to protection as a fundamental right as it falls within both aspects of right to privacy- 

ordered liberty and individual autonomy. Even at the international level, the right to privacy has 

been recognized in the favour of lesbians and gay man. In the 1980‘s, the European Court of 

Human Rights was the first international body to hold that the laws criminalizing consensual, 

private sexual activity between adults violated the right to privacy as protected by the Article 8 

of ECHR. Most recently the European Court of Human Rights decided in ADT v. U.K.
13

, that the 

criminalization of sexual activities between men when more than two men are present also 

violated the right to privacy. Thus consensual private sexual relations come within the purview 

of the right to privacy guaranteed under Article-21 of the Constitution.  

(2) Criminalization of homosexual conduct is unreasonable and arbitrary  

Infringement of, the right to equal protection before law requires the determination of whether 

there is a rational and objective basis to the classification introduced. There should be a just and 

reasonable nexus between the classification and the object sought to be achieved by the 

legislation. Section-377 of IPC, its legislative objective is to criminalize all the sexual activities 

which are against the order of nature, thus punishing the unnatural sex. Section-377 assumes 

that, natural sexual act is that which is performed for procreation. Hence, it thereby labels all 

forms of non-procreative sexual act as unnatural. This gives a very narrow view to the distinction 

between the procreative and non-procreative sexual act. Hence, the legislative intent of creating a 

public code of sexual morality has no rational nexus with the classification created. Further the 

very object of the section is vague, unreasonable and arbitrary and is completely based up on the 

stereotyped notion that sex is only for procreation. Now if this presumption is accepted is correct 

then, what justifies the policies of family planning and the use of the contraceptive devices? 

                                                           
13

 Unreported, ECHR, 31st July 2000 Appeal No. 35765/97 International 
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Moreover homosexual activity can never be termed as unnatural. Modern understanding of 

psychiatry and psychology, no longer views homosexuality as a disease or a disorder. Thus the 

very objective of the section is facile, unscientific and based upon prejudice alone. Therefore the 

section, which is talking about criminalizing the homosexual conduct, is violation of Article 14 

of the Constitution.  

(3) Section 377 discriminates on the basis of sexual orientation: forbidden under Article 15 

of the Constitution  

Article 15 prohibits discrimination on several grounds, which includes sex. By prohibiting 

discrimination on the basis of sex, Article 15 establishes that there is no standard behavioral 

pattern attached to the gender. The prohibition on non-procreative sexual acts imposed by 

Section 377 prescribes traditional sexual relations upon men and women. In so doing the 

provision discriminates against the homosexuals on the basis of their sexuality and therefore 

constitutes discrimination on the basis of sexual orientation.  

(4) Section 377 violates the enjoyment of civil laws and gay men and lesbians and leads to 

other adverse effects  

Section 292 of IPC punishes “Obscenity”; the current definition of which can lead it to 

incriminate the gay and lesbian writings. As male homosexuality is a criminal offence, the 

presumption is that it is something depraved and can corrupt the minds and bodies of the 

persons. In the prevailing atmosphere any writing about the lesbians and the gay men can be 

criminalized, as homosexuality is treated as something immoral or depraved. The Workman‘s 

Compensation Act, 1923 provides that in case of death caused by injury at the work place, the 

dependents of the employee are entitled to receive the compensation from the employer, the 

dependents will include a widow, minor legitimate son, unmarried daughter, widowed mother 

and an infirm son or daughter. Thus a gay or a lesbian couple cannot claim the benefits under 

this section. This is not an isolated example and there are other such Acts that are discriminatory 

towards homosexuals. The Provident Fund Scheme, 1952 and the Payment of Gratuity Act, 1972 

define family in such a way that a lesbian or gay couple cannot nominate each other for receiving 

the PF or gratuity.  
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(5) No constitutional morality being harmed  

The question whether morality can be a ground for imposing restriction on fundamental rights 

was discussed by the High Court in the case Naz Foundation v. Govt. of NCT of Delhi
14

 by 

referring to the judgments in Gobind v. State of Madhya Pradesh
15

, Lawrence v. Texas
16

, 

Dudgeon v. UK
17

, Norris v. Republic of Ireland
18

, The National Coalition for Gay and Lesbian 

Equality v. The Minister of Justice
19

, the words of Dr. Ambedkar quoting Grotius while moving 

the Draft Constitution, Granville Austin in his treatise, The Indian Constitution –Cornerstone of 

A Nation, The Wolfenden Committee Report, 172nd Law Commission of India Report, the 

address of the Solicitor General of India before United Nations Human Rights Council, the 

opinion of Justice Michael Kirby, former Judge of the Australian High Court and observed that 

popular morality or public disapproval of certain acts is not a valid justification for restriction of 

the fundamental rights under Article 21. Popular morality is based on shifting and subjecting 

notions of right and wrong as distinct from a constitutional morality which is derived from 

constitutional values. And thus it is constitutional morality that should pass the test of state 

interest and not the public morality, even if it be majority view. Moral indignation, howsoever 

strong, is not a valid basis for overriding individuals ‘Fundamental rights of dignity and privacy. 

In Indian context, the latest report (172nd) of Law Commission on the subject instead shows 

heightened realization about urgent need to follow global trends on the issue of sexual offences. 

In fact, the admitted case of Union of India that Section 377 IPC has generally been used in cases 

of sexual abuse or child abuse, and conversely that it has hardly ever been used in cases of 

consenting adults, shows that criminalization of adult same- sex conduct does not serve any 

public interest. The compelling state interest rather demands that public health measures are 

strengthened by de-criminalization of such activity, so that they can be identified and better 

focused upon. 
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Conclusion 

Sexual orientation and gender identity are integral aspects of our selves and should never lead to 

discrimination or abuse. All people, regardless of their sexual orientation or gender identity, 

should be able to enjoy the full range of human rights, without exception. Homosexuals may not 

be completely normal but they are more common than we contemplate; their condition doesn't 

enfeeble their caliber or weaken their spirits; it's only that they fear ridicule and ostracism by the 

people who seem to take their perfect sexual alignment for granted. The gay community is 

striving for recognition and assertion of its due rights, and the world is gradually discarding it's 

obsession with homophobia. Homosexuals are having faces and voices, space and choices. The 

UNHRC with its positive judgment has reaffirmed this growing revelation of truth. Nations are 

embarking on legalizing same-sex marriages. Convincing exceptions like the Muslim countries 

which interpret the stringent Sharia Law may be a matter of more time for they have preferred to 

carry on with their conservative old ways since ages. But how can one justify S.377 in the Legal 

framework of a vision-bound state like India? The said section fails to distinguish between 

consensual and non-consensual sexual intercourse between two adults of the same sex and hence, 

is implemented arbitrarily. When the Law itself is catering such anachronistic provisions, the 

supporting wings of the sexual minorities have no options left out to secure them their rightful 

and deserving place. It's natural that until such miscarriage and perversion of Law and state 

agencies is at large, until they stop deriving lucrative benefits out of these people, it will be hard 

for the homosexual community to maintain self-esteem and come out of their shell. There is also 

no recourse available to them to book the perpetrators of crime against homosexuals. The socio-

moral bias and taboo will not allow them any defense and they will continue to suppress their 

true identities or live double clandestine to evade humiliation and ostracism. The bad journalism 

is a huge setback for them in their rehabilitating efforts.  

Marginalizing the gay community will lead to promiscuity and multiple-partners which will 

make them more vulnerable to HIV and AIDS. It is a moralistic bias and sheer hypocrisy where 

the stake of dignity is huge, which is the basal stone of human rights! Curiously, while the 

British law from which S.377 had originated was repealed way back in the Great Britain in 1969, 

the same still exists in India. Petitions are stacking before the court for striking down of the law; 
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most recently the appeal by Naz Foundation has been rejected by the apex court. Activists are 

pointing fingers at the judiciary for an arbitrary decision. The current state-of-affairs calls for not 

only a repeal or redefinition of the old law but also a new reassuring law to put a tab on all those 

crimes or discrimination perpetuated against the consenting homosexuals or the sexual minority 

community. In a nut shell, they need an identity as well security in order to live a life that any 

ordinary civilian deserves. 

Amnesty International is committed to highlighting instances of abuse to protect the basic 

dignity of LGBT people. Amnesty International is also committed to educating and preparing 

activists to speak out about these cases. 

 The Ally Toolkit provides important information about LGBT rights, identities, and ally 

ship so that members can have a more meaningful impact and interaction with the LGBT 

rights movement. The Ally Toolkit begins with background information and important 

advice, from how to be a good ally to understanding terms and inclusivity. The Toolkit 

then moves to global instances of human rights abuse experienced by LGBT people. 

With a stronger background and vocabulary, Amnesty activists will be able to support 

LGBT human rights in their communities and across the world.  

The right of adults to enter into consensual marriage is enshrined in international human rights 

standards. “Men and women of full age, without any limitation due to race, nationality or 

religion, have the right to marry and to found a family. They are entitled to equal rights as to 

marriage, during marriage and at its dissolution.”
20

 

Civil marriage between individuals of the same-sex is therefore an issue in which fundamental 

human rights are at stake. The denial of equal civil recognition of same-sex relationships 

prevents many people from accessing a range of other rights, such as rights to housing and social 

security, and stigmatizes those relationships in ways that can fuel discrimination and other 

human rights abuses against people based on their sexual orientation or gender identity. 

 There is a need to oppose discrimination in civil marriage laws on the basis of sexual 

orientation or gender identity and to call on states to recognize families of choice, across 
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borders where necessary. States should not discriminate against minority groups based on 

identity.  

 There is a need to ensure that all allegations and reports of human rights violations based 

on sexual orientation or gender identity are promptly and impartially investigated and 

perpetrators held accountable and brought to justice. 

  Take all necessary legislative, administrative and other measures to prohibit and 

eliminate prejudicial treatment on the basis of sexual orientation or gender identity at 

every stage of the administration of justice 

  Ensure adequate protection of human rights defenders at risk because of their work on 

human rights and sexual orientation and gender identity. 

LGBT rights are human rights. Safety, legal recognition, family, education, and love are all 

human rights, regardless of sexual orientation or gender identity. Together we can make our 

schools, communities, and the world better for everyone. 
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INDIA’S CRIMINAL JUSTICE SYSTEM: POLICE AND PRISON REFORMS: A 

CRITICAL ANALYSIS 

* Disha Pareek,  

Rajiv Gandhi National University of Law, Punjab                                                            

 

ABSTRACT 

The criminal justice system, be it of India or elsewhere, includes law enforcement, prosecution, 

defense, judiciary, police and correctional house. The productivity of the entire criminal justice 

system is judged by the productivity of corrections.
21

 It comprises of three major institutions; a 

case begins with law enforcement officials, who investigate the crime and also gather evidence 

in that regard. Then it continues with the court system, which weighs the evidence, and sees if the 

defendant is guilty or not then the correction system will work accordingly. The ninety percent of 

the story revolves around three pillars of the Criminal Justice System i.e. Police, Judicial, and 

Correctional Houses. Police protect life and prevent crime in the society. If we look at the 

judiciary, it is a neutral entity that oversees the progress of a criminal action. Judges are 

empowered to sentence convicted criminals for their crimes. History of criminal justice is very 

interesting, it dates back to 1836 when Macaulay introduced reforms in it and resultantly 

Prisons act came into force. Although there are several legislations for prison reform/ policing 

yet the bitter truth is that there exist problems like; pathetic living conditions of prisoners, 

overcrowding in jails, rampant corruption so steps should be taken to improve these conditions. 

One of the most sensitive issues is women in criminal justice system. The problems associated 

with it are a shortage of women prisons/overcrowding lack of basic amenities if children happen 

to live with them, than no proper education system for them, discrimination between rich & poor, 

etc. 

Due to these many problems, it becomes essential to see through the problems of accused and 

recognize their rights as well which may include the right to speedy trial, the right to legal 
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aid/free legal aid, right to bail, right to fair trial and right against media trial, etc. Also a very 

important right which India has not yet recognized is right against death penalty. Death penalty 

should not be there for many reasons as it has first of all no deterrent effect, it leaves no room 

for reformation; it is more expensive so a country like India should definitely do away with death 

penalty or capital punishment.  

KEYWORDS:  Criminal, Justice, Police, Prison, Judiciary and Correctional. 

 

“If you treat a man like an animal, he will act like the one, 

If you treat him as a human being, he will act like the one, 

If you will act, he will react; if you will spit in his face 

Do not expect him to smile and say thank YOU” 

1. INTRODUCTION 

“We tend to think of criminals and crimes in terms of stereotypes that are ‘obviously’ bad. 

However, even the most heinous crimes and criminal is a social construct.” 

The word criminal justice is mix of two words ‘criminal’ and Justice’. The word criminal is 

derived from the root ‘Crime’ which is defined as any act that violates the criminal law. Here, 

the Criminal law is a specific rule whose infraction is against the society as a collective and is 

uniformly sanctioned in the name of the state by the state.
22

 Criminal Laws are political (made 

by the state), specific (particular measures for different acts), uniform (applied equally to 

everyone) and penal sanction (punishment for a particular crime). For example, if in any part of 

the country, child marriages are being performed. If there are no penalties in the law for doing 

child marriage, there would be no crime committed. 

Criminal Justice as a whole results from the interaction between legal rules, administrative 

practice, and social attitudes and behavior.
23

 The Police, Judiciary, and the correctional centers 
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work in cooperation with each other and they are the three main pillars of the Criminal justice 

system. They collectively exist to protect the society, maintain order and prevent crime. Other 

than police, there are authorities like Intelligence bureau, RAW, CBI, Directorate of Revenue, 

Criminal Investigation Department, Traffic Police, Mounted police, ITBP which contributes 

towards the betterment of Criminal Justice System. 

There are two systems to deal with the one who is accused of a crime i.e. Accusatorial and 

Inquisitorial System. In the accusatorial system, the accused is treated as not guilty and the 

burden of proof is on the prosecution to prove him guilty whereas on the other hand, in the 

inquisitorial system, the burden of proof is on the accused to prove that he is not guilty. India has 

accusatorial system while inquisitorial system is followed in the European countries. 

The Criminal Justice System should be in conformity with the international human rights 

obligations in India. The authority responsible for conducting the investigation should be 

independent from the detention authority. The criminal justice system should mainly focus on 

reducing imprisonment rates by increasing reliance on fines and community-based programs. 

The correctional institution concentrates on those convicted offenders who are imprisoned and 

calls for fundamental changes in the organizational features and supporting the ideology of the 

correctional institutions.
24

 

All the criminologists and sociologists believe that the main objective of the Criminal Justice 

System is to reduce and prevent crime. There is no other way to do so than by incarceration, so 

as to prevent recidivism, one should evolve principles and process for the reformation of 

prisoners. 

“Just as Pollution poisons the physical atmosphere, the poor justice system poisons the social 

atmosphere.”
25

 

2. POLICE AND PRISON 

The term police are used to denote ‘a body of people organized to maintain civil order and to 

investigate a breach of law’.
26

  It maintains law and order and for every breach of law, it is the 
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first agency who takes actions. Its primary duty is to safeguard the lives and property of the 

people and protect them against violence, intimidation, oppression, and disorder.
27

  

The working conditions of Policemen especially the lower ranks are quite pathetic. They are not 

given good pay. They do not have fixed hours of work nor is family accommodation available to 

all of them. It becomes difficult for them to be sensitive towards human rights under these 

conditions. These problems need to be sorted out. 

There is a difference between what is written and what is applied. The statutes only contain 

written laws but it is the police who interpret them and applies them in a particular case. Among 

all the functionaries of the Criminal Justice System, Police has decisive discretion at the first 

appearance. There is a need to devise a scheme wherein steps to improve the police 

administration are taken, where wits and not fists are the part of police kit, where third-degree 

methods are completely plucked out and the fresh shoots of humanist respect are put in. 

The police need to be modified. Computerization, video recording, and modern methods of 

record maintenance should be introduced to avoid manipulation, insertions, substitutions and 

antedating with regard to FIRs, Mahazars inquest proceedings, post mortem reports and 

statements of witnesses etc. and to bring in transparency in action. Police have been given many 

powers by the Criminal Procedure Code, 1973 and the Police Act, 1861. Under the Police Act 

1861, it has been established that the Police are a detecting and preventing agencies of Crime. 

Police indeed is a guardian of the law. It is the duty of every police officer to prevent the 

commission of an offence and public nuisance to apprehend all persons whom he can righteously 

apprehend upon existing sufficient grounds.
28

  

In India, Police work as a complete law enforcement agency. We all can together improve the 

status of the police force. If the common mass will cooperate with the police force, there is 

bound to be a positive response from the other side which will help in maintaining a better law 

and order situation. 

Need to replace the Police Act, 1861 
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It is an irony that nearly 50% of the cases are filed against the police officials themselves. The 

misconduct of police officials is a partial reason but the major reason for such an agony is the 

obsolete Police Act of 1861. The major lacunae in the act are the overriding powers given to 

politicians. The check of police is in the hands of state politicians. And more or less, the police 

are indulged in sycophancy of the concerned politicians.  

The tenure of police is also not fixed, this keeps them in constant fear of removal and transfer 

and also if general public face any grievance at the hand of police there is no other forum to 

complaint against them, a cue can be taken from UK, South Africa where there is an independent 

Police Complaints Commission. The need of the hour is to either bring a new legislation or 

revamp the present act completely.  

3. RIGHTS OF ACCUSED 

1. Speedy trial: - the fundamental right of life and liberty includes speedy trial
29

; a criminal trial 

cannot be delayed inordinately.  

In a leading case, Hussainara Khatoon v. state of Bihar
30

 SC held that under trials prisoners who 

are in jails were not capable of filing an application for bail due to either poverty or any other 

reason.  Thus the right of speedy trial is 

 A fundamental right under article 21 

 The right to speedy trial not only applies to trials, but also to appeals and revisions 

 If the prosecution fails to explain the inordinate delay, the accused is entitled to seek quashing of 

the proceeding against him
31

 

 Where this right is denied,  accused can approach the SC under article 32 and seek necessary 

direction
32

 

 

2. Right to free legal aid: - Article 22 of our constitution says that no person, arrested shall be 

denied the right to consult and defended by a legal practitioner of his choice.
33

 However, if we 

talk about article 39 A which is a DPSP, and provides free legal aid to those who are not capable 
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of getting due to poverty. Right to legal aid in criminal proceeding is constitutional right and free 

legal aid under article 39 is a directive principle of the state policy. 

 

3. Right to bail: - it is enshrined in article 21 of the constitution. It enables an accused person to 

stay out of the jail until he is found guilty or innocent by the court. It is considered anti-poor. It is 

the discretion of the court to put the monetary cap on the bond and courts are not sensitive to the 

economic plight of the weaker section of society and are callous towards them.
34

 

 

4. The right to fair trial: - the accused should have a fair trial he should be tried on the basis of 

evidence developed & produced in courts and there should be no prejudice against him.
35

 The 

Emotional aspect is not taken in this respect for ex. If a person is accused of molesting a girl in a 

place where the girl and his family is well-known and he not that much known. So the 

probability of fair trial is no more there as there would be bias in their approach  

 

6. PRISON SYSTEM IN INDIA: FACING PROBLEMS 

Restriction and a scarce supply of the taken-for-granted needs of people in the outside world lead 

to organized strategies for remaining, controlling and distributive resources and coping with 

restrictions.
36

 In India, a lot of people eat only one meal a day and few of them cannot afford 

even a single meal. This starvation leads them towards criminal activities to meet their basic 

needs. A starved person cannot get a place to live in.  

This bitter condition of outside world makes prison a better world where he can meet his basic 

needs of food and shelter. This situation is tantamount to ‘Radicalist Theory of Justice’ by 

Thrasymachus which states “Injustice is better than justice”
37

 in a situation where justice is the 

interest of one person and injustice is the interest of the masses.” Here in this situation, the 

condition of the outside world are bitter and that of the inside world are better for a larger 
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amount of people which is a wrong phenomenon. It will lead to a disorderly situation and further 

to the decline of democracy. 

If we look at the history of prison reforms in India, it goes back to the year 1836 when Macaulay 

was law minister of British India. He was the first person to introduce reforms in Criminal 

Justice System and prisons as well. The committee was Prison Discipline Committee.  They 

simply rejected all humanitarian needs and suggested rigorous treatment than on that 

recommendation, central prisons were introduced in 1946. 
38

As time passed, thinking of people 

changed and they realized the importance of improving conditions of prisoners so, in 2
nd

 

commission 1864, it suggested accommodation, clothing, shelter etc as the basic amenities for 

their living. Later, in 1888, a bill was prepared which in 1894 became a law i.e. Prison Act 

Which is still practiced in India.
39

 The main role of jails is to transform an offender and 

rehabilitate him and society.  

 

When a person comes to the prison, he makes some adaption to the prison conditions. He may 

live individually, estranged not only from other inmates but also from the prison staff. On the 

other hand, he may live with other inmates. Sharing few hours of his schedule with them will 

reduce his pain in the incarceration process. Prisons should perform the role of the correctional 

house; though they are facing punishment because they have committed a wrong but that doesn’t 

mean that all their rights should be snatched away, they should be given a chance to improve 

themselves.  

Having dealt with legislations, now we come to ground realities, i.e. the problem which prisoners 

face in their daily lives.  

1.  Living Condition 

Although previously some jail reforms have talked about improving conditions related to diet, 

clothing and cleanliness which is the major problem of the day but a little dent has been made to 

improve it. 
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Their living conditions are pathetic, though they go to prison as punishment but not for 

punishment.  

 

2. Overcrowding 

Ever decreasing rate of conviction in India leads to the increase in the population of prisons 

which further results in Overcrowding.  Overcrowding is one of the major problems. It leads to 

greater disease, noise. It leads to inadequate infrastructural facilities and lack of basic services to 

the prison inmates. Due to overcrowding, there is no segregation of prisoners inside the prisoners 

say, for women and children and neglect of their health and hygiene. The three main pillars of 

the Indian Criminal Justice System namely, Police, Judiciary, and Prisons, are not cooperating 

with each other. This is resulting in the increase in the number of under trial prisoners. 

If we look it statistically, As on 1.1.2006, the total prison population in all the 1328 prisons in 

India was 3,58,368 against the authorized capacity of 2,46,497 prisoners.
40

 

 

3. Corruption 

As the different functionaries are working in isolation, there is a lack of accountability on the 

part of these functionaries which results in Corruption. The lack of commitment shown by the 

witnesses advocates especially the defense counsel towards achieving the goal of just Criminal 

Justice System. The Corruption in India is in all departments; leaving no section of life 

untouched. The Police department which is supposed to serve the country is actually the most 

corrupt department in India. 

  

4. Decreasing Certainty of Punishment for Crime: 

Fear of law is decreasing day by day in the minds of people. It is being taken for granted that 

even after committing a crime, one can live a free and happy life. It is the failure of Criminal 

Justice System in India. This is a common opinion of people that nothing serious can happen to a 

law breaker in this country. As we can see, an affluent person can estrange from his liability even 

after committing a serious crime as we have witnesses who are on sale, and advocates who can 

                                                           
40

 1 Bureau of Police Research & Development, India: Agenda Points, All India Conference of Ministers, 

Secretaries and Director/Inspectors General In-charge of Prisons, April 2008. 



I S S N  2 4 5 6 - 2 2 9 7        V O L U M E  I  I S S U E  I I         L I J C R L  | 28 

 
 

 

change the veracity of a victim into a joke by manipulating the facts. People are left with no hope 

to seek for justice. Here, those who have enough money on their side will be the winning side, it 

does not matter what the harsh reality is. 

5. Ignoring the importance of Non-Governmental Organizations 

The government is not seeking the cooperation of NGOs or other voluntary organizations. In 

reality, the functionaries of Criminal Justice System treat these organizations as their antagonists. 

Not seeking their cooperation has resulted in not getting their assistance in solving the problems 

of Criminal Justice System. 

 

7. PRISON REFORMS 

In old times, Jails were like miserable places where prisoner was ill-treated, tortured and 

subjected to barbarous treatment. Under the British rule, some initiatives were taken to improve 

the conditions of the prison and prisoners. Various committees were being appointed for the 

reform of prison and as a result, many reforms were observed e.g. various amenities were 

provided to the inmates, a number of prisoners for a particular prison was also prescribed
41

.  

Probation and Criminal Justice System 

Word ‘probation’ is derived from the Latin word, ‘Probera’, meaning proving or testing 

something. It is defined as “the conditional suspension of punishment while the offender is 

placed under individual guidance or treatment.”
42

 The Probation system aims towards preventing 

crimes in the society through rehabilitating offenders and making him feel as a useful member of 

the society. 

In 1958, the Probation of Offenders’ Act was enacted to endure the offenders with correctional 

services. The Act was the result of suggestive measures given by of All India Jail Manual 

Committee which was formed to review the working of Jails and suggest measures for reform in 

the system.  

When a person is found guilty by the court of any offence not punishable with death and life 

imprisonment, the court instead of sentencing him to prison, releases him on the basis of a bond, 
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can either include sureties or not, to appear and receive sentence when called upon during such 

period. For the purpose of satisfying itself the court can require the presentation of a report and 

other related information from the probation officer concerned and consider the report, in 

relation to the character and physical and mental condition of the offender. 

A Probation Officer, in the exercise of his duties under this Act, shall be subject to the control of 

the District Magistrate of the district, in which the offender for the time being resides.
43

 A 

probation officer shall inquire into circumstances of the case; supervise the probationary; advice 

and assist offender in the payment of compensation and so on. 

Parole and Criminal Justice System 

Parole is known as a premature release of offenders after a strict scrutiny of long term prisoners, 

under the rules laid down by various governments.
44

 It is based on few conditions i.e. his 

behavior in society and living under the guidance of parole officer. The parole function started 

from the concept of offender reformation. The parole is given to the individual who has shown 

instinct of change in his attitude. Under the parole, the person is sent to the community under the 

supervision of a parole officer. The chances of recidivism are little as it is conditional.  

This parole function also helps in reformation of the prisoners inside the prison by means less no. 

of population in relation to capacities, and thus to avert dangers of overcrowding. Parole is 

usually a function of executive branch of the government but it has further delegated the 

authority to the parole board which consists of parole administrator who are respectable 

members of society. Now, the functions of parole board are: 

 Discharging convicted prisoner after vigilant scrutiny. 

 Preparing case history of the parolees and advice them in the process of their rehabilitation. 

 To set field worker outside the prison who will supervise the parolees. 

In Dadu v. the State of Maharashtra
45

, the Supreme Court held that parole is not a suspension of 

the sentence. The prisoner continues to serve his sentence despite granting of parole under the 

statutes, Rules, Jail Manual or Government orders. Any act committed by the parolee that 
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amounts to a violation of the condition of the parole and commission of any crime in particular 

will cancel the parole and shall sent him back to the prison. He is deterred from repeating crimes 

due to this condition. The parole period also helps him to prepare himself to adjust accordingly 

to live a normal life in the society. The parole system as a reformative measure and rehabilitative 

process, in the twentieth century, has been expanded in the form of Open Jails. 

Open Jails 

In the recent years, there is an increasing trend of open prison system in the world and 

specifically in India,  

An open prison, also called minimum-security prison, open camp, or prison without bars, is a 

prison which is open in four respects: 

This is the absolute substitute to normal jail’s pathetic conditions. Its objectives are-: 

1. To reduce overcrowding in jails. 

2. To reward good behavior. 

3. To give training in self-reliance. 

4. To provide dependable permanent labor for public works. 

5. To prevent frustrations and create hope among long-termers. 

6. To provide training in agriculture and industry. 

7. To examine the suitability of releasing offenders from prisons. 

8. And to enable prisoners to live with their family members (in some states).
46

 

 

8. SUGGESTIVE MEASURES: 

Everything has been said already, but as no one listens, we must always begin again.” 

-Andre Gide. 

People are losing faith in Criminal Justice System in India and this attitude is dangerous for a 

country like India. So for ailing Criminal Justice System in India, some of the suggestive 

measures are as follows: 

                                                           
46

 Rohit Bura, Notes on Open Prisons in India, Preserve Articles. (available at:- 

<http://www.preservearticles.com/2012050131655/notes-on-open-prisons-in-india.html>) 

http://www.preservearticles.com/2012050131655/notes-on-open-prisons-in-india.html


I S S N  2 4 5 6 - 2 2 9 7        V O L U M E  I  I S S U E  I I         L I J C R L  | 31 

 
 

 

1. There should be a proper system of checks and balances to stop the rampant inflation. And many 

things can be done for this like; there may be computerized record of every bit of policing and 

prison records. 

 

2. The main hindrance in the corruption-less policing is that it comes under state list (II) schedule 

7
th

 so it must be made an item of union list and so there can be a full time centralized department 

for Administration, Health, Human resource management, Legal, etc. 

 

3. Another thing which can be done is to make transfers & promotions more transparent to leave no 

room for corruption. 

 

4. Efforts should be made to improve the management of prosecution to increase the certainty of 

conviction and punishment for most serious offenders and repeat offences.
47

 

 

5. For better administration of Criminal Justice, recidivists, career criminals and violent offenders 

need to be prosecuted expeditiously, because these offenders pose a serious threat to the 

society.
48

 

 

6. We need to implement the speedy criminal justice system which can dispose a large number of 

pending cases at an increasing rate so that prison population will decrease and their living 

condition and chances of rehabilitation will increase. Retired judges, law teachers, Jurists, 

eminent lawyers shall be invited to deliver lectures of speedy disposal of criminal cases. 

 

7. An independent investigation agency should be established comprising of senior IPS officers 

who will not be indulging in any kind of regular Police activities. Their only motto will be to 

look for cases pending in the court and their speedy disposal. Whenever a new case will be filed, 

firstly, it will be checked by this agency and further decided whether it needs to go to the court or 

not. They will dispose the common cases at their own level or with the help of other means like 
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compromise, mediation, etc. This will reduce no. of under trial prisoners and avoid their 

association with hardened criminals. 

 

8. The accused has right to legal aid. He must be defended by the lawyer of his choice. The legal 

aid, in case of sentencing above five years, must be high order. The prisoner must be aware of 

his rights. For this, in every prison, a circular a bulletin should circulate in Hindi language so that 

every prisoner will be aware of what he claims under the law of the land. 

 

9. The public prosecutor plays a significant in ailing the criminal justice system. Therefore, they 

must be more liberalized and their emoluments must be revised to attract good talent to match 

competent defense lawyer. 

 

10. The emoluments of low rank police officer must be revised as the hope of millions are attached 

to them for seeking justice. Their salary being low may corrupt their mind. It should be revised 

to be adequate for their livelihood. 

 

11.  The prisons should be technically modified so that the educated and intellectual lot will be 

needed which will help in transforming these prisons into rehabilitation center. As it does not 

need any degree to close or open the door. 

 

12.  Releasing on Probation is the most practical alternative to the imprisonment. It is cheaper for the 

state than maintaining him in the prison. Probation is the best remedy for the short term 

prisoners. 

 

13. The criminal justice system cannot work properly without cooperation between the three pillars 

of criminal justice system i.e. Police, Criminal Courts and correctional centers. 

 

14. The prison act should be reformed and there should be a complete overhaul of the prison 

manuals with humanitarian touch and the copies of the same ought to be made available to the 

prisoners and liberal visits by family members and friends must be encouraged. 
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15. There must be timely and regular examination of the registers and records of the people kept in 

prisons. And if any inmates give any relevant information, it should be forwarded to the 

government without any delay. The magistrates also should meet the prisoners to listen to their 

grievances. 

 

16. This can be achieved by putting these important principles as part of the syllabus at schools, 

colleges, universities and in the training programs of members of parliament and state legislators. 

 

9. CONCLUSION 

“No one can truly know a nation until one has been inside the jail. A nation should not be 

judged by how it treats its highest citizen but its lowest ones.” 

In any democratic society, work in a prison is public service. Prisons are places like schools and 

hospitals which should be run by civil power with object of contributing to the public good. Jails 

are the critical part of any justice system. Violence of any kind at the hands of police is 

counterproductive. Custodial management is very important to overall jail management program 

so that the authorities are able to accomplish the mission despite various challenges. 

But this can be achieved only when each of us come together and participate in building a strong 

character of the nation and since the force cannot function in isolation, therefore, all others which 

make Criminal Justice System i.e. prosecution, advocates, judges and functionaries in 

correctional services has to come forward and take initiatives to eradicate torture, violence, rape 

and death in the custody. 

The whole machinery of criminal justice is designed to facilitate the escape of the person 

accused of a crime. But the blame for this situation has inescapably with the system itself, rather 

than with the man who administers it.
49

 It clearly means that the system is well enough to protect 

the interest of the people; it is the person administering the system who goes corrupt. The system 

does not need a complete change, it just needs a revisit. But on the other hand, people needs to 
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change his social as well as political mind. We need to instill moral values in ourselves. Human 

beings are heading towards nowhere. It must be stopped. 

“Be just to the criminal, 

Be just to the victims, 

Be just to the society 

Be just to the 

Criminal justice System” 
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DEFENCE OF INTOXICATION: JUDICIAL CONFUSION 

*Apeksha Gupta,  

National Law University Odisha 

ABSTRACT 

 “Reality doesn’t impress me. I only believe in intoxication, in ecstasy, and when ordinary life 

shackles me, I escape, one way or another. No more walls.”
50 

-Anais Nin 

Intoxication is basically a state wherein the person becomes incapable of normal speech, thought 

or actions because of the ingestion of undue amount of drugs and/or alcohol. IPC interestingly 

has a provision that provides intoxication as a defence for the crime committed, though not 

completely.
51

 

On perhaps none of the defences mentioned in IPC, courts had different views, as is the case 

with “intoxication”. If a person could easily get the defence of intoxication, then every other 

“somebody” will prefer getting intoxicated before committing a crime. Question arises as to Is 

the defense really reasonable enough? Henceforth, this paperhas been kept limited to the 

discussions relating to defense of intoxication and rules governing it.  Further the paper deals 

with current position of law through analysis of the case of “Basdev v. State of Pepsu”
52

 and the 

cases post it followed by the surrounding judicial confusion regarding the “presumption of 

intent” in India. 

INTRODUCTION 

 

Defences in crime have always been a tricky area not only for the jurists to understand and 

implement, but also due to its practical repercussion. Whether the liability can be imposed or 

not?  What punishment should be given in cases where the circumstances favor the accused? 

This been a grey area in field of criminal justice. Suchexcuses, or rather termed “defences”, is 
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been an area of great scrutiny and is interpreted in different manner by jurists.  

 
There are certain instances, where because of few circumstances, things go beyond the control of 

an individual and he gets indulged in criminal behavior. But this forms an integral part of law 

because it is necessary to punish guilty, but at the same time it has to be ensured that not even a 

single innocent should be convicted. Defences are basically formulated to be able to meet all 

kinds of circumstances. Although a defence cannot rescue individual from the liability fully, it 

can reduce the severity of punishment, as he can be convicted for lesser degree of offence  

eg. Culpable homicide instead of murder. The Defence of Intoxication is one of such defense. 
 
Person, who is under the alcohol influence, does not think before saying or doing anything. But a 

point worth mentioning is that the level of alcohol a person consumed plays vital role in 

behavior he shows. It is there that generally people who consume alcohol to large extent are the 

ones who act in inappropriate manner. 
 
“Also it can be said that they are similar to people who have unsound mind. They know various 

consequences of act that they engage in, but they might not know that the act which they are 

indulging in is illegal but still they are to be punished for. There are also many cases wherein the 

“intoxicated person” who does a crime is not guilty. This happens when intoxication occurred 

involuntarily, but in such cases burden of proof to show that intoxication was involuntary and 

against his will lies in hands of accused”.
53

 
 
Therefore, in this paper researcher will discuss in detail the various types of intoxication, When 

is intoxication a defence, Burden of proof, Value of evidence and a critical analysis of “Basdev v 

State of Pepsu” as this judgment led to current state of Judicial confusion. 

RESEARCH QUESTIONS 
 

 

The paper is divided into two parts. First, the author will analyze the law related to Defense of 

intoxication, preparing a theoretical background and foundation required for the analysis of the 

case of Basdev. Second, the author will critically analyze the case in premises and law set in the 

discussion of first part. Also the researcher will describe the judicial confusion that surrounds the 

law of defence of intoxication post the case of “Basdev v state of Pepsu”. 
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Hence the research question for the first part: 

 

What is actually the law and position relating to the Defense of intoxication as in the Common 

law and other countries? Is the defense really reasonable enough? What are the case laws 

related to it? 

 
Research question for the second part: 

 

What is the present law pertaining to the defense of intoxication in India? What are the various 

decisions pertaining to the defense of intoxication, and what is the rationale behind such 

decisions? 

 

METHODOLOGY 
 
To gather the above mentioned information, a qualitative research was conducted about the 

chosen topic. A descriptive method using secondary and some primary sources for the paper has 

been followed. This descriptive method is based on pure theoretical and analytical mode of 

writing. The secondary sources used is inclusive of only qualitative data and apart from that 

books, articles, journals and even web sources have been relied on. Whereas the other secondary 

sources include the Supreme Court and High Court cases and law commission of India 

reportsthat was appropriate for the topic. Overall it’s a theoretical discussion based on doctrinal 

as well as analytical mode of research. 

THE DEFENCE OF INTOXICATION 

 

“A person will be absolved from liability for doing any act in state of intoxication only if he was 

at time of doing it, by reason of intoxication, 

 

(1) either incapable of understanding or knowing the nature of act, or 

(2) the thing that he was doing something wrong or contrary to law;  
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Provided that thing which had intoxicated him had been administered to him without his or her 

knowledge or was given to him against his will.”
54

 

 
“As given in HALSBURY, wherein for criminal charge, it is necessary to prove that the defendant 

had intended or had foreseen particular result of his actions or evidence of intoxication, which 

might make the defendant incapable of forming requisite intention, should be considered along 

with other facts proved so as to determine if he had the necessary required intent. But where in 

cases the offence charged do not require the proof of specific intent, there intoxication by drink, 

drugs or both, can in no case amount to any defence. In cases where, essence of crime is in 

“Negligence”, “Drunkenness” cannot be an excuse. Also drunkenness cannot be a defence in the 

cases of strict liability”.
55

 

APPLICABILITY OF SECTION 86 

 

“Section 85 and 86 of IPC when are read together clearly shows that if intoxication is done 

voluntarily, then the act done will be considered as an offence, doesn’t matter if he is incapable 

of knowing act’s nature or the thing that its wrong or is contrary to law. This section covers 

plainly all offences”. This is the purpose of representation of Section 86, so as to include 

offences that require intent of particular kind or knowledge on part of the intoxicated person. It 

states that in cases where intoxication is involuntary, both knowledge and intention involved in 

the commission cannot be presumed. 

 
However the degree of intoxication which is required in both the sections is the same.To availthe 

exception under Section 86, degree of intoxication must be of such a level that it makes him 

incapable to know the nature of act or that whatever he is doing is right , wrong or is contrary to 

law.
56

 

“If intoxication is short of such a degree then offender will not get the benefit of intoxication. 

There are certain offences which require certain kind of knowledge or intention; Section 86 is 

enacted for meeting those cases. It clearly says that a person that is voluntarily intoxicated will 
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be considered to have same kind of knowledge as he would have if he was not intoxicated”. 

 
Voluntary intoxication cannot be claimed as a defence for any of the offence. “Drunkenness can 

mark no alteration as to awareness which a person has and if he knew the natural consequences 

of his acts, he is presumed to have intention to cause them. 

 

“But such a presumption can be rebutted merely by showing that when the act was done, his 

mind was affected by the drink he took and that he was totally incapable of forming any 

intention needed for considering his act as an offence”.
57

Such intention cannot be directly proved 

and can only be proved from the circumstances and facts of each event. 

 

“There can be diverse degrees of intoxication and if there is evidence which shows that accused 

gave way to a violent passion due to his drunken state, then it could be concluded that he had 

intended the expected consequences”.
58

“If the evidence shows that he was in a state of 

intoxication where he was incapable of forming the particular intent, then in such cases 

drunkenness can be a ground for changing the nature of offence.
59

 

 

When the person knows the consequences that are natural from his acts, then it is presumed that 

he had the intention to cause them or it can be said that intention can be inferred from the 

knowledge. If guilty knowledge can be inferred by virtue of this section, then it follows the rule 

that guilty intention can also be inferred until and unless there are circumstances and facts to 

repel such inference.” “In Orissa case
60

, accused who was voluntarily drunk, dealt such a blow 

on victim’s skull so much that it crumbled like shell of a coconut. The Court held that intention 

under the section 300 of I.P.C. cannot be inferred.  

 

But in case of voluntary drunkenness, knowledge is to be presumed in the mind of the appellant 

in the same way as if there was no drunkenness. 
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VOLUNTARY DRUNKENNESS 

 When Voluntary drunkenness is not an excuse 

 

When an offence is committed by one who is under influence of liquor, in that case voluntary 

drunkenness is certainly not an excuse. “Simply because the crime is committed by person who 

consumed liquor, the offence never ceases to be an offence. Section 85 and 86 of the Indian 

Penal Code stay clear on this point. Section 86 of I.P.C. states that whenever the offence requires 

a specific knowledge or the intent, then in that situation anyone who does an act in state of 

intoxication will be dealt with as he had same knowledge which he would have had if he wasn’t 

intoxicated”. The cases can be covered under Section 85 I.P.C, if intoxication is due to 

something given to the offender against his wish or will. 

 
“A person under intoxication may be excused if he committed the offence provided the 

intoxicating material had been given without the accused’s knowledge and approval”
61.

 

Advantage of section 85 cannot be demanded if the intoxication is voluntary. 

 When an excuse 
 
Voluntary drunkenness is a factor which has to be considered in two kinds of cases: 

 

 Where a particular intent is essential element of the offence charged, the evidence clearly 

shows that person is in state of intoxication where he is incapable of forming that 

particular intent which is essential for the crime. Even if accused fails to form the 

particular intent, Section 86 of I.P.C. would impute knowledge and he is liable for 

offence of culpable homicide and not for murder. Voluntary intoxication which amounts 

to a proved incapacity in forming the required intent will be an excuse to reduce the 

offence. But this is a question of fact in every case. 

 Where habitual drunkenness resulted in a diseased condition of mind such that accused is 

incapable in knowing the nature of the act or the thing that he is doing something is either 

wrong or contrary to law.” But in such cases Mc Naughten rules, section 84 of IPC will 

come into play and will be absolved from the liability.  
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BURDEN OF PROOF AND EVIDENCE 

 

Under, Section 85 and 86 of the Indian Penal Code, the accused has to prove that he was actually 

made to drink and that led to loss of equilibrium of mind. It is upon the accused to prove that the 

intoxication was such that would make accused incapable of forming the intent essential for the 

crime. Normal presumption is, “a man intends natural consequences coming from his acts.” 

The accused has to lead evidence to rebut such a presumption by giving evidence of his 

drunkenness and proving the degree of his intoxication to show that his mind was so affected by 

drink that he was not in a position to form any intent essential to constitute the crime. 

 

“The onus is on prosecution to establish the mensrea and that too beyond all reasonable doubt 

but not in cases of insanity or where it is laid down by statute. Under case of insanity, the burden 

is on Defence to prove insanity but that is on a balance of probabilities”.
62

To invoke immunity 

under Section 85 the accused has to prove that intoxication was not voluntary and by that he lost 

the required equilibrium to judge right and wrong. Also it has to be proved that there was 

inability in suspect in making the intent that was essential for the crime and merely establishing 

the thing that his mind was so affected by drink that he gave way to violent passion does not 

rebut presumption that a man intends the natural consequences coming from his acts. 

 

If he was not so deep in drinking and from facts it can be found that he knew whatever he was 

about to do, then the rule that a man is always presumed to intend the natural consequences 

coming from his act or acts will apply. Intention is inferred from knowledge.  

 

There are cases where a person because of intoxication may under circumstances be incapable of 

knowing nature of the act he commits, or that it is wrong or is opposing to law, even though his 

state of drunkenness may not be such as to render him incapable of knowing the nature of acts. 

This one is in such cases where the determining of offence’s quality, evidence can be necessary 

of particular state of mind that must not be assumed and found as a fact. 
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Case analysis of “Basdev V State of Pepsu” for better understanding of current position of law 

dealing with the defence of intoxication. 

The appellant in this case is Basdev charged with murder of a boy, Maghar Singh. Appellant 

asked Maghar Singh, to footstep a little sideways so that he can occupy a seat at a wedding 

function. Maghar Singh didn’t step aside and hence appellant whipped out pistol and shot boy in 

his abdomen. 

The Sessions Judge while delivering the judgment held that the accused was actually excessively 

drunk and on considering the statement given by one of the witness and that according to the 

evidence of Wazir Singh, he was more or less in insensible state. On the basis of this 

circumstance, their lordship’s held that there was absence of motive or premeditation to kill and 

appellant was allowed to take defence of intoxication and was awarded lesser penalty. 

Appeal to High Court: Issues 

 

1. Can intention be presumed or just knowledge? 
 
The judges of high court held that when we talk about knowledge, same kind of knowledge must 

be attributed to the intoxicated manes he would have had if he was not intoxicated. But where 

intention is concerned, it must be gathered from the general circumstances of case with due 

regard to degree of intoxication. But if he was not deep in drinking, and from facts it can be 

found that he was knowing what he was about to do was wrong or contrary to law. Then we can 

apply rule that man is presumed to intend natural consequences coming from his acts.  

What he intends can be judged only by what he says or does and in cases where he says nothing, 

it is his act alone that can guide to decision. But even in such cases state of mind of party is very 

important to be considered.
63

 It needs to be shown that the intoxication was of such degree so as 

to prevent restraining himself from commission of act or to take away the power of forming the 

required intention”. 
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2. Can voluntary drunkenness be claimed here as an excuse? 
 
The court relied on judgment given in 

64
“Director of Public Prosecutions versus Beard”. In this 

case, a convict raped a girl, aged about 13.  In aid of this act of rape, placed hand on her mouth to 

prevent her from screaming, and at the same time pressed thumb on her throat, that she died of 

suffocation. 3 rules were laid down in this case: 

 
 Insanity, if produced through drunkenness or through other ways, is a Defence to crime 

he is charged with. 


 That the evidence of drunkenness that makes accused incapable of forming the required 

intent essential for the crime must be considered with other facts proved so as to 

determine if he had this intent. 


 That the evidence of drunkenness which falls short of proved incapacity in accused in 

forming the intent essential for the crime, and just proving that his mind was affected 

because of drink such that he more freely gave way to particular violent passion, cannot 

rebut the presumption that the man intends natural consequences coming from his acts. 
65


There is a difference, between the “Defence of insanity caused by excessive drunkenness” and 

“Defence of drunkenness” that produces such condition that the drunken man’s mind is 

incapable to form the mandatory intention.  

 

Where real insanity, appears as effect of excess alcohol, it gives as complete answer to criminal 

charge as given by insanity through other cause. In cases that falls short of the insanity, there 

evidence of the drunkenness which makes accused incapable of forming the specific intent 

essential to constitute the crime must be considered with other facts proved so as to determine if 

he had or not this intent.  

 

If evidence of drunkenness is there that falls short of proving any such incapacity and just proves 

that mind of the accused was such affected by the drink that he gave way more readily to certain 

violent passion cannot rebut the presumption of a man intending the natural consequences 
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coming from his acts".

 

In this case the learned Judges found that though accused was in the influence of drink, influence 

was not so much that the mind was obscured in such a way by drink that to form the required 

intention essential for the crime. Later they went on to observe: 

“All that proof shows is that many a while he was stunned and was rambling in his talk, but the 

evidence also shows that he was completely capable of making himself move independently and 

also in talking coherently also such that he himself made a choice of his seat and that is the 

reason he asked deceased to move away from his place, such that after shooting the deceased he 

attempted to go away but was later secured at some shorter distance”. 

 

All these facts proved that there was no incapacity in accused to form the intention that can cause 

bodily injury that was sufficient in ordinary course to cause death.  

The accused therefore failed to prove such kind of incapacity as may be given to him as defence, 

and hence the law presumes that he had intention for the natural probable consequences coming 

from his acts.  

 

Hence it can be said that he intended to inflict the bodily injury to the particular deceased and 

here the bodily injury that he had intention to inflict was sufficient in ordinary course of the 

nature to cause death. On such finding the offence was not reduced from murder to culpable 

homicide that is not amounting to murder section 304 of the Indian Penal Code. 

 

High court at Patiala overruled the decision of trial court and found that the appellant was liable 

for murder as he had both and knowledge and intention in committing the act. The conviction 

and the sentence were held to be right and later the appeal was dismissed. 

 

ANALYSIS OF LEGAL POSITION 

 

When we talk about common law, the law is that it is not just the Intoxication, instead the 

‘Inability to form Intent due to Intoxication’, that acts as defence against the conviction for 
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criminal offence; same position has been upheld by Supreme Court of India in the case 

of“Basdev versus. State of Pepsu” 

 

Nonetheless there are numerous critics on this position of law. And there are various opinions 

that suggest that in the interest of public, intent should be presumed in cases of intoxication that 

is voluntary in the same way as knowledge presumed under section 86, I.P.C. 

 

When we look at the case of “D.P.P. v. Beard”
66

 which involved rape and consequently death of 

a young girl, it was stated that “Where a specific Intent is an essential component in the crime, 

proof of a state of drunkenness rendering the accused incapable of forming such intent should be 

taken into consideration in order to determine whether he had in fact formed the Intent 

necessary to constitute the specific offence. If he was so drunk and he was unable of forming the 

intent required he could not be convicted of a crime which was committed only if the Intent was 

proved.”
67

 

 

Let us look at other cases referred in this case. One among those is “Regina v. Cruse”
68

, where it 

was held that “It appears that both these persons stayed drunk, and though drunkenness is no 

justification for any offence whatsoever, however it is time and again of very excessive position 

in cases where it is a problem of intention.  

An individual may be so drunk to be totally unable to make any intention and nevertheless he 

might be guilty of very excessive violence.”
69

It is important to clarify that although the only fact 

that person was intoxicated when he committed the act is not a Justification; it is a justification 

only if it can be proved that the intoxication had resulted in his inability to form the requisite 

intention. It is inability of forming intention which is at core of this defence, and not merely the 

intoxication itself. 

Judges in the landmark case of Baldevv. State of Pepsu used similar line of reasoning and had 

treated ‘inability of forming intention due to intoxication’ as Excuse.  By quoting many cases, 
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and relying upon Section 85 of the IPC ruling was given that in case of offences which require 

specific intent, If an individual can prove, that mental state was of such level at the time of doing 

the act, that he was totally incapable to form an intent, then he will not be convicted of the 

offence. 

 

However, evidence in this case proved that appellant’s mind was not obscured so much because 

of intoxication because of which he was not able to form any intent. The accused had failed to 

prove this incapacity and hence the law presumes that he had intention for the natural, probable 

consequences of act. 

 

This position of law is criticized on many grounds. In this case, accused was convicted because 

he was unable to prove the ‘inability of forming intention because of intoxication’, but there are 

cases where, number of people committing offences is escaped because intent cannot be 

presumed
70

 as per section 86 of the IPC. This led to acquittal in numerous cases.  Aimed at 

stopping such kinds of acquittals, 42nd Report, Law Commission, India
71

suggested that in the 

way knowledge is presumed, in the same way such Intention should be presumed but only in 

cases of voluntary intoxications which means thereby non admission as an excuse of ‘inability of 

forming intent because of intoxication’, in Voluntary Intoxication cases. 

JUDICIAL CONFUSION REGARDING THE DEFENCE OF INTOXICATION 

 

A look at Indian judgments after the case of “Basdevv.State of Pepsu” clearly shows that present 

status of law regarding “Defence of Intoxication” has not changed after the judgment of 

Basdev’s case and inspite of the suggestions given by Law Commission, India, Section 85 as 

well as section 86 have not combined, nor is Intention in circumstances where it is required as an 

essential element is presumed in cases of Voluntary Intoxication. Law under Section 86 of the 

I.P.C., as given by case in 1955 still prevails. However, there has been certain confusion 

regarding usage of the word ‘presumption’ of intent. 

                                                           
70

See O. P. Srivastava, principles of Criminal Law, 141, (4
th

 ed. 2005) 
71

42
nd

 Report of the Law Commission of India, (1971) 



I S S N  2 4 5 6 - 2 2 9 7        V O L U M E  I  I S S U E  I I         L I J C R L  | 47 

 
 

 

72
Section 86 of the I.P.C. clearly holds that although knowledge is presumed in such case 

ofvoluntary intoxication, but Intent is not presumed. Thus, ‘lack of intent caused due to 

intoxication’ is an excuse. There is confusion regarding whether presence of intention is needed 

to be proved by prosecution, or its absence, has to be proven by defence. 

The case Basdev v. State of Pepsu laid down that intention is to be gathered from attending 

general circumstances of case and laid down its base of non-admission of Excuse of ‘incapacity 

of forming Intention’ upon inability of accused for proving the same. 

Same time, it takes into consideration rule laid down in “R. v.Meade”wherein lordships held that 

“….there is presumption that a man intends the natural consequences of his acts”.
73

 

This however, is opposite to writings by Indian authors and jurists who say that section 86 of the 

I.P.C. requires intent proved by prosecution even in the case of Voluntary Intoxication, and if 

they are unable to do this, then the accused will be acquitted which means that there is no such 

rule Section 86 regarding presumption of Intention that need to be disproved by defence. 

In the case of “Prabhunathv. State of Orissa”
74

 that came soon after judgment of Basdev’s case 

the judges ruled that in absence of evidence opposing, “The law assumes that the allegedintended 

to do the natural and likely consequences of his acts”.  

 

The judgment given is very important because it highlights the surrounding confusion regarding 

the presumption of intention. After this case in “Krushnav.State of Orissa”
75

 the Orissa High 

Court upheld the decision given in case of Basdev v. State of Pepsu acquitted the accused from 

Section 302 because of the ‘incapacity of developing Intention due to Intoxication’, and instead 

was convicted under section 304, Basis of this ruling was that prosecution did not establish any 

motive that could prompt appellant in forming intention to kill and hence hold that Intention 

even in the case of Voluntary Intoxication was to be proved by prosecution and is not a 

presumption which needs to be disproved. This view was criticized by many Indian authors. 

Such confusion is consequence of presumption of Intent that was mentioned in Basdev v. State 

of Pepsu. Is such presumption to be made? Is it the defence or prosecution who needs to prove 
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its absence or presence? Such questions still stands unclarified by the Supreme Court. 

CONCLUSION 

 

After an elaborate discussion and analysis of this case it can be said that if any person gets 

intoxicated and if proved by the accused that it made him incapable to form the required 

intention essential for the crime, he can be granted the defense of intoxication as per section 85, 

86 of the IPC. The precedent set out by the present case and the cases cited in the current case, 

forms the root of the contemporary law in India regarding the defense of intoxication. The same 

was used in many cases which affirm the principle even more. 

 

Thus, the status of law given in case Basdev v. State of Pepsu is the one which is prevailing 

today, with ‘inability of forming intention due to intoxication’ used as defence, whereby, absence 

of such Intention basically leads to acquittal .Confusion however, prevails as to whether such 

Intent is to be proved by the prosecution or disproved by the defence. The presumption of Intent, 

in offences that require mental element, in voluntary intoxication cases, is not a rational choice. 

It will overstep criminal law boundaries, and can also in this way over-criminalize the conduct. 

Thus, recommendation of 42
nd

report of Law Commission, India, concerning assumption of 

Intent in case of voluntary intoxication may not be good; researcher concludes that ‘inability of 

forming intention due to intoxication’ should actually continue to be admitted, if proved, as 

Excuse in offences wherein Intent is essential. 

 

But after the discussion it can be clearly said that intoxication is not a strong defense, even 

though if this defence helps in reducing severity of punishment, but the person cannot escape 

from liability totally. This is done so that common man otherwise will respect a lot the law if a 

drunk person does something against some other person, and then he escapes from his conduct 

just because he was so intoxicated so as to think clearly. 

Basically law aims at providing justice for all; hence in this case the aim of law will not be 

achieved, if the drunken man is allowed to go on basis of mere intoxication, if it is produced as a 

complete defense.  
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MARITAL RAPE: A HIDDEN HURT 

* Neha Niharika,  

Amity Law School, Amity University, Rajasthan 

 

ABSTRACT 

Marital Rape refers to undesirable intercourse by a man with his spouse by force, physical 

violence or when she is unable to give consent. There are different forms of rape and marital 

rape could be a force only, a battering rape or a sadistic rape. Marital rape is a non-consensual 

act of violent deviance by a husband against the wife where she is physically and sexually 

abused.  In this article I have further discussed about the history of marital rape, how marital 

rape is different from stranger rape, various types of Marital Rape, Laws relating to it and the 

effects that a rape victim faces. 

 

HISTORY OF MARITAL RAPE 

Historically, “Raptus”, the generic term of Rape was to entail violent theft, applied to both 

person and property. It was synonymous with abduction and a woman’s abduction or Sexual 

molestation was just the theft of a woman against the consent of her guardian. The ill use was 

treated as a wrong against her husband or father, women being completely owned subservient. 

As Held in the case
76

 “In the past the law of rape was concerned with theft of virginity and was 

there primarily to protect property rights Redress lay in financial compensation. According to 

Bracton, even in the thirteenth century when penal sanctions for rape, imposed by the King's 

Court were supposed to have supplanted pecuniary compensation, in practice, financial 

compensation continued to be paid. Even today the purpose does not seem unequivocally to be 

the female's right to her bodily integrity. The fact that marital rape is protected, whatever be the 

considerations, is a pointer towards that.” 
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“The husband cannot be guilty of a rape committed by himself upon his lawful wife, for by their 

mutual matrimonial consent and contract, the wife has given to her husband whom she cannot 

retract.”
77

 

 

HOW MARITAL RAPE IS DIFFERENT FROM STRANGER RAPE 

Rape is a very personal and intimate terrifying experience. Experiences of Rape and their 

reactions may differ widely. There are differences between Stranger and Intimate Rape 

regardless of the relationship between the victim and the Rapist. 

1. Stranger Rape is usually with someone you don’t know; you have not shared any 

experiences or history. While, in case of Marital Rape, the circumstances are very 

different. This is not just a physical or sexual violation but a treachery of trust. He is the 

person whom you thought you knew personally, with whom you share a history, a home 

and children. 

2. In case of a stranger rape, when the assault happens, there can be no doubt as to what is 

happening, that it is Rape. But in Marital Rape, here is a person whom you have made 

love to on frequent basis commonly over many years whom you share your most intimate 

secrets and fears and you believe him to love you, he wants the best for you  would never 

intentionally hurt you. 

Marital Rape is so destructive because it breaks faith with the fundamental basis of the marital 

relationship, because it questions every understanding you have not only of your partner and the 

marriage, but of yourself. You end up feeling broken, mortificated, and above all, very confused. 

3. While stranger rape is a sexual act of violence outside the sufferer's normal relationships, 

marital rape has to be understood in the context of an misemployed relationship, that in 

the affairs of emotional and possibly physical abuse. 

4. The stranger rape will always involve a certain degree of physical violence while marital 

rape will involve force only rapes 
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5. The victims of Marital Rape rarely suffer once, but a repeated if not frequent. This is a 

big issue as she feels that she has somehow ‘asked for it’ by staying in the situation that it 

will happen again. And, once it has been tolerated on a number of occasions, she may 

question her right to then act against it. 

 

TYPES OF MARITAL RAPE 

Spouse Rape is mainly divided into 3 sub categories:  

1. Violent Rape 

2. Force Only Rape 

3. Sadistic Rape 

 

1. Violent Rape 

Violent Rape occurs when physical and sexual violence occurs together. The husband uses ample 

physical violence to cause harm to his wife, apart from any injuries due to rape itself i.e. injuries 

to the genital areas or breasts. Like, husband punches his wife or injures her with a knife. Either 

rape becomes a part of a violent assault or the violence becomes a part of rape. Abusers forces 

their wives to submit to sexual acts after physical aggression to prove her clemency or to 

intimidate and humiliate her and if the wife refuses, she is threatened of more violence. 

 

2. Force only Rape 

This kind of Rape includes only ample force used on the part of the abuser to control or hold his 

spouse in position. Like, holding down the victim by her arms or wrists to prevent her defending 

herself or escaping. This type of Rape is usual in abusive relationships where physical violence 

does not exist or where there is a larger unlikeness between the physical size and strength of 

husband and wife. Intimidation plays a great role in most cases of such “force only” rape. The 

victim may also be so confused and numbered by consistent emotional crime that actually does 
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not know how to act or react when sex is forced on her. 

 

3. Sadistic Rape 

This type of rape tends to indicate that in addition to the rape itself, the wife is forced to quit or 

undergo more humiliation . Like, husband urinating on the wife, acting out of a fantasy of 

torturer or using other object during a rape. This type of rape may or may not involve further 

violence. 

It is difficult defining clear cut lines between different types of rape as it can be of any of the 

above combination of them. A rapist may use duress tactics and ample force to control his wife 

initially, but then use increased violence if the victim combats. 

Victims of Marital Rape feels guilty for not having struggled more or have been told that if they 

did not try to physically fight their abuser and thereby sustains injuries that it is not real rape. 

This can be extremely disturbing. 

When you are living with your abuser, you are often very finely tuned to him, applying various 

coping ideas to limit the damage to yourself; You may realize cautiously that if you struggle, he 

may get violent or take his anger out on the victim in other ways. 

Other reason why a woman does not fight back is to not to disturb children risking them 

witnessing the rape; shock or confusion at what is happening to her. 

MARITAL RAPE IN INDIA 

The problem of defining marital rape as Rape 

Women who are victims of marital rape have great difficulty in defining it as such. The 

traditional idea is that it is impossible for a man to rape his wife and that somehow, in taking 

their marriage pledge. They have vacated any right over their own body and sexuality. They 

radically deny their  right to say 'no', is still prevalent amongst wives as much as amongst their 

husbands. There are many reasons which prevents a victim from perceiving it in light.A wife 

being raped will often question her right to refuse intercourse with her husband, and while she 

may realize that legally it now constitutes rape. 
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 Basically, as wives being raped by their husbands, they look for every reason, every excuse to 

deny that it is Rape because they do not want to accept the alternative that it is Rape. He hurts 

her and humiliates her intentionally. She no longer trusts him, turn to him in comfort, gain 

reassurance and protection from his company. Even home is no longer safe for a woman. 

Women have long suffered from high levels of sexual violence in the country, including at home, 

but the government is yet to make marital rape a crime. Minister for women and child welfare 

Maneka Gandhi recently told Parliament that a lack of education along with poverty, religious 

beliefs and societal norms, among other reasons, make such a law out of the question. 

The comments had sparked outrage among women’s groups, and baffled many since the 

outspoken minister had earlier indicated her support for the issue. As the torrent of criticism 

grew, Mrs Gandhi reversed her position, saying this was now under consideration. 

“This is one of the most complicated places to intervene because you are intervening in the 

bedroom,” she explained to reporters earlier this month. “How to do it with grace and with 

firmness is something we need to negotiate.”
78

 

The law states “sexual intercourse by a man with his own wife, the wife not being under 15 years 

of age, is not rape”. 

Tougher laws 

Husbands can be charged with a relatively minor offence of cruelty, which carries a maximum 

three years in jail or a fine. Women can also seek restraining orders and other protections under 

domestic violence legislation. 

But victims and activists say criminalizing marital rape would act as a powerful deterrent and go 

a long way towards protecting women in their own homes. 

“You can’t have two yardsticks for rape. You can’t discriminate just because a woman is 

married,” said Roma, a mother-of-two, at a counseling session for marital rape in Delhi. “I am 

sure if this law is put in place, husbands will think twice before raping their wives.” 
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The government toughened laws in 2013, following the fatal gang-rape of a Delhi student which 

unleashed seething public anger about abuse against women. Rapists can now even get the death 

penalty in extreme cases. 

A former chief justice, appointed at the time to investigate the laws, recommended placing 

marital rape under the boundary of the law but his suggestion was disregarded. 

A parliamentary panel looking into the issue in 2013 also rejected the idea, saying it would place 

the “Indian family system” under “great stress”. 

Karuna Nundy, a lawyer who helped overhaul the laws in 2013, dismissed such arguments, along 

with those that warn of wives misusing such laws to settle personal scores with their husbands. 

“Any law can be misused,” Ms Nundy told AFP, adding that marital rape was rarely reported to 

authorities, in part because of the shame attached to it. 

Keep quiet 

Over half of women surveyed two years ago said they had experienced some form of sexual 

violence by a partner. And 60 per cent of men questioned in the same survey admitted to 

perpetrating sexual abuse against a partner, according to the study conducted by the International 

Center for Research on Women and the United Nations Population Fund. Marital-rape counsellor 

and lawyer Monica blamed the country’s deeply strenghten patriarchal culture and a lack of 

awareness of women’s rights for the figures. 

“Men think that marriage is a licence for sex. They don’t even feel they need to ask for consent,” 

said Monica, who uses one name and works for non-profit group Maitri. “If a wife thinks of 

complaining and goes to police, she will be told ‘you should be lucky he is coming to you. Go 

back home and make him happy’.” 

At the counseling session, many of the women said they felt they had no choice but to endure the 

abuse if they wanted to stay married. 

MARRIAGABLE AGE AND THE AGE OF SEXUAL CONSENT 

A government appointed panel has recommended that age of consensual sex should be revised 

from 18 years to 16 years. It has also suggested that there should be a 'close-in-age' exception for 
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young people in consensual sexual relationships when the two are above the age of 16 years. 

At present the age of consent in India is 18 years with both the Protection of Children Against 

Sexual Offences (POCSO) and the Criminal Law Amendment Act (anti-rape law) recognizing 

persons below 18 years as minor. The recommendation is part of the "high level committee on 

status of women 2015" that recently submitted its report to the women and child development 

(WCD) ministry, headed by Maneka Gandhi. The controversial recommendation along with 

other suggestions in the report will be debated with significant stakeholders including ministries 

of home, law, health among others in a meeting on July 20. 

The proposal is likely to be supported by women and child rights activists who believe that 

raising the age bar of consensual sex has led to criminalizing of sexual behaviour among the 

young. They also believe that it has led to a growing number of false cases in police stations and 

courts where girls' parents have dragged young boys over a consensual relationship. 

The amendment raising the age of consent from 16 to 18 years came after public chaos in the 

outcome of the Nirbhaya gang-rape. The move had led to a major bickering with the Congress-

led UPA split over the issue. The argument behind raising the age was to bring consistency to the 

age of minor among various criminal laws and also prevent trafficking of young girls for labour 

and sex trade. 

The age of consent is the age at which a person is considered to be legally competent to consent 

to sexual acts. The distinguishing aspect of the age of consent laws is that the person below the 

minimum age is regarded as the victim, and their sex partner as the offender. 

 

172
nd

 LAW COMMISSION 

The importance of consent for every individual decision cannot be over emphasized. A woman 

can protect her right to life and liberty, but not her body, within her marriage, which is just 

contemptuous. Women so far have had aid only to section 498-A of the IPC, dealing with 

cruelty, to protect themselves against “wicked sexual conduct by the husband”. But, where is the 

standard of measure or interpretation for the courts, of ‘perversion’ or ‘unnatural’, the definitions 

within intimate spousal relations? Is excessive demand for sex perverse? Isn’t consent a sine qua 

non? Is marriage a license to rape? There is no answer, because the judiciary and the legislature 



I S S N  2 4 5 6 - 2 2 9 7        V O L U M E  I  I S S U E  I I         L I J C R L  | 56 

 
 

 

have been silent. 

The 172nd Law Commission report had made the following recommendations for substantial 

change in the law with regard to rape. 

1. ‘Rape’ should be replaced by the term ‘Sexual Assault’. 

2. Section 375 of IPC should include all forms of penetration such as penile, oral, finger, 

anal and object as Sexual Intercourse. 

3. In the light of Sakshi v. Union of India and Others [2004 (5) SCC 518], it was held that 

‘sexual assault’ on any part of the body should be construed as rape. 

4. Rape laws should be made gender neutral as custodial rape of young boys has been 

neglected by law. 

5. A new offence, namely section 376E with the title ‘unlawful sexual conduct’ should be 

created. 

6. Section 509 of the IPC was also sought to be amended, providing higher punishment 

where the offence set out in the said section is committed with sexual intent. 

7. Marital rape: explanation (2) of section 375 of IPC should be deleted. Forced sexual 

intercourse by a husband with his wife should be treated equally as an offence just as any 

physical violence by a husband against the wife is treated as an offence. On the same 

reasoning, section 376 A should be deleted. 

The court shall presume it to be so under the Indian Evidence Act (IEA) that when alleged that a 

victim consented to the sexual act and it is denied. 

 

WHY MARITAL RAPE IS NOT PUNISHABLE IN INDIAN PENAL CODE ? 

The provision of rape in Section 375 of  Indian Penal Code (IPC), has echoing very obsolete 

sentiments, mentioned as its exception clause- “Sexual intercourse by  man with his own wife, 

the wife not being under 15 years of age, is not rape.” 

This section in dealing with sexual assault, in a very narrow apprehension lays down that, an 
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offence of rape within marital bonds stands only if the wife is less than 12 years of age. If she is 

between 12 to 16 years, an offence is committed, however, less serious, having bland 

punishment. Once, the age crosses 16, there is no legal protection conferred to the wife, in direct 

infringement of human rights regulations. 

How can the same law provide for the legal age of consent for marriage to be 18 while protecting 

form sexual abuse, only those up to the age of 16 ? Beyond the age of 16, there is no remedy the 

woman has. 

A marriage is a bond of trust and that of affection. A husband exercising sexual superiority, by 

getting it on demand and through any means possible, is not part of the Marriage. Surprisingly, 

this is not so in any law book in India. 

The very definition of rape in section 375 of IPC demands change. The narrow definition has 

been criticized by Indian and international women’s and children organizations, who insist that 

including oral sex, sodomy and penetration by foreign objects within the meaning of rape would 

not have been conflicting with denied constitutional provisions, natural justice  or equity. Even 

international law now says that rape may be accepted as the “sexual penetration, not just penal 

penetration, but also threatening, forceful, coercive use of force against the victim, or the 

penetration by any object, however slight.” Article 2 of the Declaration of the Elimination of 

Violence against Women includes marital rape explicitly in the definition of violence against 

women. Emphasis on these provisions is not meant to baffle, but to give the victim and not the 

criminal, the benefit of doubt. 

 

 

EFFECTS OF MARITAL RAPE ON VICTIM 

Short and Long Term Effect of Marital Rape 

From the study of marital rape survivors, following affects of marital rape were found: 

 Betrayal and shock that somebody she loved or felt safe with could hurt her that way. 

 Humiliation and a sense of being "dirty" : She feels that if somebody who pledged love 
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her could do that to her, she must be bad, or have deserved it somehow. 

 Anger and Guilt: Women feels that if she had been better partner or at other attitudes of 

the relationship, it would not have happened. 

 Inability to trust men: Hardly surprising when rape comes from somebody who's 

supposed to love you! 

 Inability to feel comfortable with sex or intimacy 

 Fear:  victims of rape by their partners develop a tendency to fear for being assaulted 

again. 

Physical Effects of Marital Rape 

The following physical effects are found in women raped by their partners: 

 Nausea and vomiting: This is something she has experienced with the unfolding of 

memory and feeling over the years.  

 Injuries: Women subjected to chronic or very violent rape might experience damage to 

their genitals and rectum. 

 Pregnancy:  Men may rape partners with the intent of impregnating them, to get them to 

stay in the relationship, or to return to it. Pregnancy may also, of course, be incidental to 

the rape. 

 Vaginismus & Dyspareunia: Ongoing problems may be Vaginismus, a condition where 

the vaginal muscles tighten so as to make penile penetration impossible or extremely 

painful, or Dyspareunia, which is painful sexual intercourse. 

 STD: Domestic Violence has been positively correlated with the spread of HIV/AIDS as 

infected men force sex on their partners to infect them and prevent them from leaving. 
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CONCLUSION 

Despite the fact that marital rape receives little public and intellectual attention, it is one of the 

most serious forms of violence between partners.  The research to date indicates that women who 

are raped by their husbands are likely to experience multiple assaults and often suffer severe 

long-term physical and emotional consequences.  Given the serious effects, there is clearly a 

need for those who come into contact with marital rape survivors to provide assistance and 

challenge the prevailing myth that rape by one's spouse is trivial. Rape crisis counselors and 

advocates for battered women are in particularly important leadership positions to call attention 

to the problem of marital rape in society and to assist survivors of this form of violence.  It is 

essential that those who work with men who rape and abuse speak out against this form of 

violence against women and challenge men's sense of entitlement to have sex with their 

partners.  
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SECTION 300 OF THE CODE OF CRIMINAL PROCEDURE, 1973 

*Nilesh Bhardwaj & Komal Jain,  

Vivekananda Institute of Professional Studies 

 

ABSTRACT 

The edifice of every civilized society establishes that a person must be answerable for his acts 

but another equally important principle is that a person shall not be made liable for his acts 

more than once. It is in the interest of justice that when a person is once tried for an offence by a 

court of competent jurisdiction and is either acquitted or convicted, he shall not be brought 

before the court of law again for the same offence. The principal is called Double Jeopardy. This 

paper tries to analyse at length the concept of double jeopardy as enshrined under section 300 of 

Cr.P.C. 

Research Methodology 

Objectives:  

1. To determine the scope of Double Jeopardy.  

2. To identify essential ingredients of section 300 of Cr.P.C. 

3. To compare section 300 of Cr.P.C. with article 20(2) of the Indian Constitution. 

4. To find out whether Issue-Estoppel has any application in the sphere of Double Jeopardy. 

Questions: 

1. Whether a person can be convicted for the same offence more than once? 

2. What is the relevance of plea of autrefois acquit and autrefois convict? 

3. Which has broader scope article 20(2) of the Constitution or section 300 of the Code? 

4. When a person is entitled to claim the benefit of section 300? 

5. Whether section 300 is exhaustive in nature? 
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Source: 

This research paper is doctrinal one and is library based. The secondary source includes: 

a. Books 

b. Dictionary 

c. Manupatra 

d. All India Reporter, Supreme Court Cases, Criminal Law Journal, ALD, G.L.R. 

 

INTRODUCTION 

The law as Contained in section 300 is based on the principle of Double Jeopardy which has its 

roots in common law maxim ‘Nemo debet bis vexari pro eadem causa’
79

 meaning ‘No one 

should be twice troubled for the same cause’.
80

 Double jeopardy can be defined as the fact of 

being prosecuted twice for substantially the same offence.
81

 The rule against double jeopardy 

provides foundation for the pleas of autrefois acquit and autrefois convict.
82

  

Section 300 contains as under: 

Person once convicted or acquitted not to be tried for same offence 

(1) A person who has once been tried by a Court of competent jurisdiction for an offence and 

convicted or acquitted of such offence shall, while such conviction or acquittal remains in force, 

not be liable to be tried again for the same offence, nor on the same facts for any other offence 

for which a different charge from the one made against him might have been made under sub- 

section (1) of section 221, or for which he might have been convicted under sub- section (2) 

thereof. 

                                                           
  
79

 P.M. Bakshi, Commentary on The Constitution of India, Enlarged Edition 2014, Universal Law Publishing 

Company, p.233 
80

 Bryan A. Garner, Black’s Law Dictionary , Seventh Edition, West Group, p.1660 
81

 Bryan A. Garner, Black’s Law Dictionary , Seventh Edition, West Group, p.506 
82

 Sangeetaben Mahendrabhai Patel v. State of Gujarat, (2012) 7 SCC 621 

https://indiankanoon.org/doc/1311723/


I S S N  2 4 5 6 - 2 2 9 7        V O L U M E  I  I S S U E  I I         L I J C R L  | 62 

 
 

 

(2) A person acquitted or convicted of any offence may be afterwards tried, with the consent of 

the State Government, for any distinct offence for which a separate charge might have been 

made against him at the former trial under sub- section (1) of section 220. 

(3) A person convicted of any offence constituted by any act causing consequences which, 

together with such act, constituted a different offence from that of which he was convicted, may 

be afterwards tried for such last- mentioned offence, if the consequences had not happened, or 

were not known to the Court to have happened, at the time when he was convicted. 

(4) A person acquitted or convicted of any offence constituted by any acts may, notwithstanding 

such acquittal or conviction, be subsequently charged with, and tried for, any other offence 

constituted by the same acts which he may have committed if the Court by which he was first 

tried was not competent to try the offence with which he is subsequently charged. 

(5) A person discharged under section 258 shall not be tried again for the same offence except 

with the consent of the Court by which he was discharged or of any other Court to which the 

first- mentioned Court is subordinate. 

(6) Nothing in this section shall affect the provisions of section 26 of the General Clauses Act, 

1897, (10 of 1897) or of section 188 of this Code.  

Explanation - The dismissal of a complaint, or the discharge of the accused, is not an acquittal 

for the purposes of this section.  

 

Section 300 lays down that a person once convicted or acquitted cannot be tried again for the 

same offence.
83

 The law is provided under sub-section (1) and exceptions to the said law are 

provided under sub-section (2) to sub-section (6).  

In State of Andhra Pradesh v. kokkiligada Meeraiah
84

 the Hon’ble Supreme Court summed up 

the law contained under section 300 as follows: 

(a) An order of conviction or acquittal in respect of any offence constituted by any act against or 

in favour of a person does not prohibit a trial for any other offence constituted by the same act 
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which he may have committed, if the Court trying the first offence was incompetent to try that 

other offence. 

(b) If in the course of a transaction several offences are committed for which separate charges 

could have been made, but if a person is tried in respect of some of those charges, and not all, 

and is acquitted or convicted, he may be tried for any distinct offence for which at the former 

trial a separate charge may have been, but was not, made. 

(c) If a person is convicted of any offence constituted by any act, and that act together with the 

consequences which resulted therefrom constitute a different offence, he may again be tried for 

that different offence arising out of the consequences, had not happened or were not known to 

the Court to have happened, at the time when he was convicted.  

(d) A person who has once been tried by a court of competent jurisdiction for an offence and has 

been either convicted or acquitted shall not be tried for the same offence or for any other offence 

arising out of the same facts, for which a different charge from the one made against him might 

have been made or for which he might have been convicted under the Code of Criminal 

Procedure. 

Ingredients of section 300(1) 

What can’t lose sight is the fact that it is sub-section (1) which provides for provision against 

double jeopardy. The essential ingredients of the same can be made out as under: 

A. Person should have been tried by a court of competent jurisdiction 

The mandate of law is that the trial must be before a court of competent jurisdiction .Trial means 

a formal judicial examination of evidence and determination of legal claims in an adversary 

proceeding.
85

 The term jurisdiction means the power or authority of a court to hear and 

determine a cause or matter.
86

 It is to be observed that the Section requires that the Court of the 
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first instance should have been competent to try the charge put forward at the second trial.
87

 A 

plea of autrefois acquits or autrefois convict can only be raised when the first trial was before a 

court competent to pass a valid order of acquittal or conviction.
88

 Court includes all Judges and 

Magistrates, and all persons, except arbitrators, legally authorized to take evidence.
89

 

B. Person should have been acquitted or convicted 

It is necessary for the person taking the benefit of this section to establish that accused was either 

acquitted or convicted in the former trial. 

Autrefois Acquit and Autrefois Convict: 

The principle of Double jeopardy guarantees the basic pleas of "autrefois acquit” and “autrefois 

convict” which is guaranteed under section 300 of the Code of Criminal Procedure
90

. The 

provision is based on two pleas namely: 

a. Autrefois Acquit 

b. Autrefois Convict   

Autrefois acquit or autrefois convict are enforceable and applicative principles of the maxim 

whereunder the accused person can set up his earlier conviction or acquittal as a complete 

defence in subsequent trial on the same facts
91

. If a person is charged again for the same offence, 

he can plead as a complete defence, his former conviction, or as it is technically expressed, take 

the plea of autrefois convict.
92

 In the case of autrefois acquit the principle is that a man who has 

been once tried and acquitted may not be tried again for the same offence in respect of which he 

was in jeopardy in the first trial
93

. In a likewise manner a person charged again for one offence 

for which he was previously acquitted can take the plea of autrefois acquit. 
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 It is clear that in order to plead such a plea effectually, it must appear that defendant has been 

legally convicted or acquitted. In a criminal case, section 300 of the code makes provisions that 

once a person is convicted or acquitted, he may not be tried again for the same offence if the 

conditions mentioned therein are satisfied. The plea of autrefois convict or autrefois acquit avers 

that the person has been previously convicted or acquitted on a charge for the same offence as 

that in respect of which he is arraigned. The test is whether the former offence and the offence 

now charged have the same ingredients in the sense that the facts constituting the one are 

sufficient to justify a conviction of the other and not that the facts relied on by the prosecution 

are the same in the two trials. A plea of autrefois acquit is not proved unless it is shown that the 

verdict of acquittal of the previous charge necessarily involves an acquittal of the latter.
94

 For the 

applicability of rule of autrefois acquit, three essential conditions have to be satisfied, viz. 

(1) that there must be a trial of the accused for the offence charged against him; 

(2) the trial must have been by a court of competent jurisdiction; and 

(3) there must have been judgment or order of acquittal
95

 

 

C. Such conviction or acquittal  should remain in force  

 

An analysis of section 300 (1) will bring out that a person who has once been tried by a court of 

competent jurisdiction for an offence and convicted or acquitted of such offence shall, while 

such conviction or acquittal remains in force, not to be tried again for the same offence. In the 

explanation, "acquittal" has been couched in negative terms by stating that the dismissal of a 

complaint, or the discharge of an accused is not "acquittal" because both are not considered as 

the final decisions regarding the innocence of the accused person.
96

 

D. Bar is on subsequent trial for the same offence or for any other offence for which a 

different charge might have been made under section 221(1) or for which he might have 

been convicted under sub-section(2) thereof 
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What is same offence? 

In S.B.Easwar vs B.C. Kesava Murthy
97

, it was held that The test to ascertain whether the two 

offences are the same is not identity of the allegations but the identity of the ingredients of the 

offence. Motive for committing offence cannot be termed as ingredients of offences to determine 

the issue. The plea of autrefois acquit is not proved unless it is shown that the judgment of 

acquittal in the previous charge necessarily involves an acquittal of the latter charge. To operate 

as a bar the second prosecution and the consequential punishment thereunder, must be for “the 

same offence”. The crucial requirement therefore for attracting the prinicple is that the offences 

are the same i.e. they should be identical. If, however, the two offences are distinct, then 

notwithstanding that the allegations of facts in the two complaints might be substantially similar, 

the benefit of the ban cannot be invoked. It is, therefore, necessary to analyse and compare not 

the allegations in the two complaints but the ingredients of the two offences and see whether 

their identity is made out.
98

  In V.K. Agarwal v. Vasantraj Bhagwanji Bhatia & Ors.
99

, the 

accused were prosecuted under Customs Act, 1962 and subsequently under Gold (Control) Act, 

1968. It was held that the ingredients of the two offences are different in scope and content. The 

facts constituting the offence under the Customs Act are different and are not sufficient to justify 

the conviction under the Gold (Control) Act. It was held that what was necessary is to analyse 

the ingredients of the two offences and not the allegations made in the two complaints. 

There is no difficulty for trying the same accused for the offence for a different charge from the 

one made against him
100

. Sub-section (1) and sub-section (2) of section 221 provides that if a 

single act or series of acts is of such a nature that it is doubtful which of several offences the 

facts which can be proved will constitute, the accused may be charged with having committed all 

or any of such offences, and any number of such charges may be tried at once; or he may be 

charged in the alternative with having committed some one of the said offences. If in such a case 

the accused is charged with one offence, and it appears in evidence that he committed a different 

offence for which he might have been charged under the provisions of sub- section (1), he may 
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be convicted of the offence which he is shown to have committed, although he was not charged 

with it.  

Double Jeopardy under Indian Constitution 

Article 20(2) of The Constitution of India provides that: 

No person shall be prosecuted and punished for the same offence more than once. 

 

In Maqbool Hussain v. State of Bombay
101

, it was held that The fundamental right which is 

guaranteed in article 20(2) enunciates the principle of "autrefois convict" or "double jeopardy". 

The roots of that principle are to be found in the well established rule of the common law of 

England "that where a person has been convicted of an offence by a court of competent 

jurisdiction the conviction is a bar to all further criminal proceedings for the same offence." To 

the same effect is the ancient maxim "Nemo bis debet punire pro uno delicto", that is to say that 

no one ought to be twice punished for one offence or as it is sometimes written "pro eadem 

causa", that is, for the same cause. These were the materials which formed the background of the 

guarantee of fundamental right given in article 20(2). It incorporates within its scope the plea of 

"autrefois convict" as known to the British jurisprudence or the plea of double jeopardy as 

known to the American Constitution but circumscribed it by providing that there should be not 

only a prosecution but also a punishment in the first instance in order to operate as a bar to a 

second prosecution and punishment for the same offence.  

It is clear that in order that the protection of article 20(2) be invoked by a citizen there must have 

been a prosecution and punishment in respect of the same offence before a court of law or a 

tribunal, required by law to decide the matters in controversy judicially on evidence upon oath 

which it must be authorised by law to administer and not before a tribunal which entertains a 

departmental or administrative enquiry even though set up by a statute but not required to 

proceed on legal evidence given on oath. In order to enable a citizen to invoke the protection of 

clause (2) of article 20 of the Constitution, there must have been both prosecution and 

punishment in respect of the same offence. The words prosecuted and punished are not to be 
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taken distributively so as to mean prosecuted or punished. Both the factors must co-exist in order 

that the operation of the clause may be attracted.
102

 The crucial requirement for attracting the 

Article is that the offences are the same, i.e., they should be identical. If, however, the two 

offences are distinct, then notwithstanding that the allegations of facts in the two complaints 

might be substantially similar, the benefit of the ban cannot be invoked.
103

 

In order to sustain a plea of double jeopardy and to avail the protection of article 20(2) of the 

Constitution it is incumbent to show that;  

(1) There was a previous prosecution,  

(2)  A punishment and  

(3) That for the same offence 
104

   

 

Section 300 and Article 20(2): Compared and Contrasted 

1. The right conferred by article 20(2) is fundamental in nature while section 300 at most 

confers a legal right. It is significant that Article 20 (2) of the Constitution confers the 

right upon the persons protecting them from such double jeopardy. That right is the facet 

of personal liberty guaranteed by the Constitution. 

2. It is pertinent to note that Clause (2) of Article 20, primarily, provides protection against 

being tried and punished, once again, for the same offence. Article 20(2), thus, guarantees 

protection from prosecution if the accused has already been prosecuted and punished for 

the offence for which he is, once again, sought to be prosecuted. Clause (2) of Article 20 

does not, however, bar fresh prosecution of an accused, who may have been acquitted. In 

other words, for applicability of Article 20(2), it is essential that the previous prosecution 

must have ended in punishment of the accused. Section 300 of Cr.P.C. is an extension of 

this guarantee and protects a person from being tried, once again, for the same offence 

irrespective of the fact whether his former trial had ended in his conviction or acquittal. 

In short, while Article 20(2) guarantees non-prosecution to a person, who has been 
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punished of an offence, from being tried, once again, for the same offence, Section 300 of 

Cr.P.C. protects such a person from being tried, once again, even if the person, so tried, 

was not convicted and stood acquitted. Thus, while Article 20(2) does not bar a person's 

trial, once again, for the same offence, if he stood acquitted. Section 300 of Cr.P.C., on 

the other hand, not only protects the person, who has been punished for an offence from 

being tried, once again, for the same offence, but also protects him from being tried, once 

again, for the same offence even if he had been acquitted.
105

 It can’t  be then disputed that 

words used by article 20(2) are narrow in import.
106

 It can be seen 

that section 300(1) of Cr.P.C. is wider than article 20(2) of the Constitution. 

While, Article 20(2) of the Constitution only states that 'no one can be prosecuted 

and punished for the same offence  more than once', section 300(1) of Cr.P.C. states that 

no one can be tried and convicted for the same offence or even for a different offence but 

on the same facts.
107

 Section 300 of Cr.P.C. is much broader as compared to Article 

20(2). The former incorporates both the pleas namely auterofois acquit and autrefois 

convict whereas the later incorporates auterofois convict only. Article 20(2) does not 

contain the principle of "autrefois acquit" at all. It seems that our Constitution makers did 

not think it necessary to raise one part of the common law rule to the level of a 

fundamental right and thus make it immune from legislative interference. This has been 

left to be regulated by the general law of the land.
108

. Article 20(2) of the constitution 

does not in terms maintain a previous acquittal; but section 300 of the Code does.
109 

3. Section 300 is fettered by certain exceptions while Article 20(2) is absolute in its 

application. 

Principle of Issue Estoppel 

Strictly speaking the principle of issue estoppel is not a plea that goes to bar a trial but in 

essence is a rule of evidence. The principal has no statutory base or framework and is entirely 
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a creature of judicial decisions.
110

 The principle of issue-estoppel has nothing to do with 

section 300, though it is conventional and expedient to discuss it along with section 300. The 

principal of issue-estoppel, as enunciated and approved in several decisions of the Supreme 

Court is simply that where an issue of fact has been tried by a competent court on a former 

occasion and a finding has been reached in favor of an accused, such a finding would 

constitute an estoppel or res judicata against the prosecution not as a bar to the trial and 

conviction of the accused for a different offence but as precluding the reception of evidence 

to disturb that finding of fact when the accused is tried subsequently even for a different 

offence which might be permitted by law.
111

  

The rule of issue estoppel is not the same as the plea of double jeopardy. It does not 

introduce any variation in the Cr.P.C. either in investigation, enquiry or trial. The rule of 

issue estoppel in a criminal trial is that where an issue of fact has been tried by a competent 

Court on a former occasion and a finding has been reached in favor of an accused such a 

finding would constitute an estoppel or res judicata against the prosecution. But this principle 

would equally apply to an issue of law also. The principle of issue estoppel has been invoked 

in criminal cases in order to cover cases where the plea of autrefois acquit will not be 

available because the crime with which the accused is charged in the later proceedings may 

not be the same crime of which he was acquitted earlier. Yet it may be that the verdict of 

acquittal in the earlier proceedings might have been based on a finding, the consequences of 

which is that he must be acquitted of the charge in the later proceedings also. That is not 

autrefois acquit as the accused is not able to show that the crime charge is substantially the 

same crime on which a finding was given in the first verdict.
112

 The principle that decision 

between the same parties in prior proceedings are to be treated as final is referred to 

sometimes as the principle or "res judicata" and sometimes as the doctrine of "issue estoppel'. 

There is nothing new about issue estoppel, except its name.
113

  This Court has time and again 

explained the principle of issue estoppel in a criminal trial observing that where an issue of 
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fact has been tried by a competent court on an earlier occasion and a finding has been 

recorded in favor of the accused, such a finding would constitute an estoppel or res judicata 

against the prosecution, not as a bar to the trial and conviction of the accused for a different 

or distinct offence, but as precluding the acceptance/reception of evidence to disturb the 

finding of fact when the accused is tried subsequently for a different offence. This rule is 

distinct from the doctrine of double jeopardy as it does not prevent the trial of any offence 

but only precludes the evidence being led to prove a fact in issue as regards which evidence 

has already been led and a specific finding has been recorded at an earlier criminal trial. 

Thus, the rule relates only to the admissibility of evidence which is designed to upset a 

finding of fact recorded by a competent court in a previous trial on a factual issue.
114

  Section 

300 of the Code does not preclude the applicability of the rule of issue estoppel.
115

  The 

Supreme Court in Pritam Singh v. State of Punjab
116

 has held this rule to be proper. 

Whether Section 300 is exhaustive in nature? 

The principle underlying the English common law pleas of autrefois acquit & autrefois convict 

has been sufficiently incorporated in Section 300. The section is exhaustive on the point.
117

 The 

provisions against double jeopardy as contained in the Code are complete by themselves on the 

subject of the effect of previous acquittal or conviction.
118

 In Purnananda Das Gupta v. 

Emperor
119

, it was observed that We think the principles underlying the English Common law 

pleas of autrefois convict and autrefois acquit have been embodied so far as this country is 

concerned within the limits, however narrow they may be or have been stated to be, of the 

language of the statute itself. In our view, it would be bewildering and, indeed, might result in 

great injustice to the community at large to stretch the language or extend the principles.  
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Conclusion 

Section 300 of the Code of Criminal Procedure is the demand of justice and public policy. The 

section is based on the principle that no man's life or liberty shall be twice put in jeopardy for the 

same offence on the same set of facts.
120

 The essence of section 300 is that when a person has 

been convicted or acquitted for an offence by a competent court, the conviction or acquittal 

serves as a bar to any further criminal proceedings against him for the same offence. The idea is 

that no one ought to be punished twice for one and the same offence. If a person is indicted again 

for the same offence in a court, he can plead, as a complete defence, his former acquittal or 

conviction or as it is technically expressed, he can take the plea of autrefois acquit or autrefois 

convict.
121

 The principle was in existence even prior to the commencement of the Constitution. 

Section 403 of Code of Criminal Procedure of 1898 corresponds to section 300 of the existing 

code. The rationale behind said section is logically probative. It has two dimensional aspect.  

Firstly, it opines that punishment washes away the guilt of misdeed. The obvious implication is 

that a person once convicted pays the price for his act by undergoing the sentence of punishment. 

It will be too much for the state to prosecute him for the offence for which he has already 

suffered. It is a settled law that a convict does not cease to be a human being
122

 and is a bearer of 

human rights. He is entitled to liberty and live a dignified life once he completes his term. 

Secondly, a person who is tried by a court of competent jurisdiction and is later acquitted can’t 

be asked to face the trial for the same offence. If the subsequent trial is allowed it will not merely 

lead to the harassment of an innocent person but also wastage of judicial resources. It is highly 

undesirable to re-canvass the same matter again and again.  

“The history of liberty has largely been the history of observance of procedural safeguards”  

                                                                                                                    -   Felix Frankfurter, J 
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PARENTAL ABDUCTION 
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ABSTRACT 

Parental child abduction is child abduction by a parent. It often occurs when the parents 

separate or begin divorce proceedings. One parent may remove or retain the child from the 

other seeking to gain an advantage in expected or pending child-custody proceedings or because 

that parent fears losing the child in those expected or pending child-custody proceedings; a 

parent may refuse to return a child at the end of an access visit or may flee with the child to 

prevent an access visit or fear of domestic violence and abuse. 

Child abduction may also occur when a child has been, is about to be or parent(s) fear that s/he 

will be, taken into care of the competent authorities, usually due to child endangerment 

proceedings. 

Although family law courts discourage and frown upon parental kidnapping, many custody 

disputes unfortunately result in a game of tug-of-war over children. Before you participate in a 

seemingly strategic game of snatch and grab, you should understand what is and is not 

considered parental kidnapping in your state.  

 

Concept 

Parental child abductions may be within the same city, within the state region or within the same 

country, or may be international. Studies performed for the U.S. Department of Justice's Office 

of Juvenile Justice and Delinquency Prevention reported that in 1999, 53% percent of family-

abducted children were gone less than one week, and 21% were gone one month or more. 
[1]

 

Depending on the laws of the state and country in which the parental abduction occurs, this may 

or may not constitute a criminal offense. For example, removal of a child from the UK for a 

period of 28 days or more without the permission of the other parent (or person with parental 
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responsibility) is a criminal offense. In many states of the United States, if there is no formal 

custody order, and the parents are not living together, the removal of a child by one parent is not 

an offense. In Australia the absconding parent, usually the mother, is awarded with the Family 

Court's presumption of residency status quo after keeping the child for a minimum of three 

weeks. 

Many US states have criminalized interstate child abduction. The first state to pass a parental 

kidnapping prevention law was California. Written by Larry Synclair, the father of a child 

abducted to Russia, the law was called the Synclair-Cannon Act. Texas soon followed. Teresa 

Laudedale, also a parent, litigated to prevent the abduction of her children, along with Cathy 

Brown. They made many enhancements to the Synclair-Cannon Act, which resulted in the 

creation of a prevention law for Texas. Lauderdale and Brown encouraged Brown's former 

attorney to take it to National Conference of Commissioners on Uniform State Laws (NCCUSL); 

he is a Texas commissioner with NCCUSL. NCCUSL drafted a uniform state law dealing with 

parental abduction, UCAPA (Uniform Child Abduction Prevention Act). By 2010 about nine 

states had adopted UCAPA, while many more have pending legislation. 

 What Constitutes Parental Kidnapping? 

Even though many states do not have a penal code entitled “Parental Kidnapping,” most have 

structured their general kidnapping laws to provide for the same type of offense. Whether or not 

the taking of a child by a parent will constitute parental kidnapping is determined by three main 

factors, including (1) the legal status of the offending parent, (2) the existence of any court orders 

regarding custody, and (3) the intent of the offending parent.  

Until an order is entered which limits one parent's rights or access to child, both parents have 

equal rights and access to a child. If a divorce or child custody suit has not been filed, then either 

parent can take their child and exercise custody over them. If one parent decides to take a child 

out of school early for an extended weekend trip, they can because there is no order limiting their 

right to do so. This may be annoying to the other parent, but it is not parental kidnapping. The 

important caveat, though, is that the person taking the child must actually be the parent of the 

child.  
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When it comes to parental rights, it is not enough that someone has functioned as the parent. For 

example, if a man lives with a woman and her child for eight years and as far as the child knows 

and believes, the man is his father, the function of parenthood will not grant the man the same 

rights as a biological parent. If he wants the same access and status as a parent, he must petition a 

family court and obtain those rights. A parent with legal custody of their child pursuant to a court 

order cannot usually be charged with parental kidnapping. However, a parent who violates a 

custody order and then snatches or conceals a child can potentially be charged with parental 

kidnapping.  

 International child abduction 

International child abduction occurs when a parent, relative or acquaintance of a child leaves the 

country with the child or children in violation of a custody decree or visitation order. Another 

related situation is retention, where children are taken on an alleged vacation to a foreign country 

and are not returned. 

While the number of cases of international child abduction is small in comparison to domestic 

cases they are often the most difficult to resolve due to the involvement of conflicting 

international jurisdictions. Two-thirds of international parental abduction cases involve mothers 

who often allege domestic violence. Even when there is a treaty agreement for the return of a 

child, the court may be reluctant to return the child if the return could result in the permanent 

separation of the child from their primary caregiver. This could occur if the abducting parent 

faced criminal prosecution or deportation by returning to the child's home country. 

The Hague Convention on the Civil Aspects of International Child Abduction is an international 

human rights treaty and legal mechanism to recover children abducted to another country. The 

Hague Convention does not provide relief in many cases, resulting in some parents hiring private 

parties to recover their children. Covert recovery was first made public when Don Feeney, a 

former Delta Commando, responded to a desperate mother's plea to locate and recover her 

daughter from Jordan in the 1980s. Feeney successfully located and returned the child. A movie 

and book about Feeney's exploits led to other desperate parents seeking him out for recovery 

service. 
[2] 
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By 2007, the United States, European authorities, and NGOs had begun serious interest in the 

use of mediation as a means by which some international child abduction cases may be resolved. 

The primary focus was on Hague cases. Development of mediation in Hague cases, suitable for 

such an approach, had been tested and reported by REUNITE, 
[3] 

a London-based NGO which 

provides support in international child abduction cases, as successful. Their reported success led 

to the first international training for cross-border mediation in 2008, sponsored by the National 

Center for Missing and Exploited Children. [5] Held at the University of Miami School of Law, 

lawyers, judges, and certified mediators interested in international child abduction cases 

attended. 

International child abduction is not new. A case of international child abduction has been 

documented aboard the Titanic. However, the incidence of international child abduction 

continues to increase due to the ease of international travel, an increase in bi-cultural marriages 

and a high divorce rate. Parental abduction has been defined by Nancy Faulkner as child abuse.
 

[4]  

 Parental Kidnapping Laws by State 

Parental kidnapping laws vary by state, but generally involve a defendant abducting a 

person/child by holding them in a place where they are not likely to be found. Some parents are 

surprised to learn that their state does not require the use of force or a weapon to support the 

criminal charge of parental kidnapping. The unlawful retention of the child is enough to support 

a charge of parental kidnapping.  

Many state parental kidnapping laws are general kidnapping rules, but some will more 

specifically tailor their kidnapping laws to address parental kidnapping. Michigan kidnapping 

laws, for example, provide that a parent cannot keep a child more than 24 hours with the intent to 

conceal them. If your state does not have a more “tailored” statute, it will most likely include 

exceptions or affirmative defensives for those situations where a defendant “kidnaps” their own 

child. Even though Michigan prohibits a parent from keeping a child for longer than 24 hours, it 

does include a defense for the parent attempting to protect their child from an actual threat.  

Texas has a similar requirement that the parent’s sole intent was to assume lawful control of the 
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child. The focus of this “lawful custody” defense is on the offending parent’s intent. If a parent 

kidnaps their child to punish or terrorize their ex-spouse and to also try to get lawful custody, the 

terrorizing intent will disqualify the parent from successfully proving their lawful 

custody defense 

 Child Abduction Law 

Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction. 

The Hague Convention of 25 October 1980 on the Civil Aspects of International Child 

Abduction is a multilateral treaty, which seeks to protect children from the harmful effects of 

abduction and retention across international boundaries by providing a procedure to bring about 

their prompt return. The "Child Abduction Section" provides information about the operation of 

the Convention and the work of The Hague Conference in monitoring its implementation and 

promoting international co-operation in the area of child abduction. 

 

 Child Abduction - Taiwan 

Taiwan is not a party to The Hague Convention on the Civil Aspects of International Child 

Abduction. The Hague Convention is by far the most significant international treaty pertaining to 

the prevention of international child abduction. Indeed, at least 74 countries are party to the 

Convention, including the United States. The failure of a country to become a party to the 

Convention sends an extremely strong signal that the country’s legal institutions will not cause 

an abducted child to be returned to her habitual residence. 

 

 Law in Singapore on Child Abduction 

This article analyses the approach taken by Singapore's criminal and family laws when a child is 

taken away by one parent without consent of the other parent to another jurisdiction. 

International efforts to ameliorate the difficulties faced by the left-behind parent in tracing the 

whereabouts of the child and obtaining his or her return come in the form of The Hague 

Convention on Civil Aspects of International Child Abduction. 
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 The Position of India on Law of Abduction of Children’s  

 Under Article 214 of the Constitution of India, there shall be a High Court for each State in 

India and under Article 124 there shall be a Supreme Court of India. Under Article 141, the law 

declared by the Supreme Court shall be binding on all Courts within India. However, the 

Supreme Court may not be bound by its own earlier views and can render new decisions. Part III 

of the Constitution secures “Fundamental Rights” to citizens, which can be enforced directly in 

the respective High Courts of the States or directly in the Supreme Court of India by issue of 

prerogative writs under Articles 226 & 32 respectively of the Constitution of India. The High 

Courts and the Supreme Court in India entertain petitions for issuance of a writ of habeas corpus 

for securing the custody of the minor at the behest of a parent who lands on Indian soil alleging 

violation of a foreign Court custody order or seeks the return of children to the country of their 

parent jurisdiction. Invoking of this judicial remedy provides the quickest and most effective 

speedy solution. Different High Courts within India have from time to time expressed different 

views in matters of inter-parental child custody petitions when their jurisdiction has been 

invoked by an aggrieved parent seeking to enforce a foreign Court custody order or 

implementation of their parental rights upon removal of the child to India without parental 

consent.  

The Supreme Court of India too has rendered different decisions with different viewpoints on the 

subject in the past three decades. A quick summary of Indian law laying down this position is as 

hereunder:  

 

i) In Surinder Kaur Vs. Harbax Singh Sandhu, 1984 Hindu Law Reporter 780 Supreme 

Court, it was held that the provisions of the Hindu Minority and Guardianship Act, 1956 cannot 

supercede the paramount consideration as what is conducive to the welfare of the child while 

exercising summary jurisdiction in returning the minor children to the foreign country of their 

origin. 

 ii) In Elizabeth Dinshaw Vs. Arvand M. Dinshaw, All India Reporter 1987 Supreme 

Court, the Court again exercising summary return of a removed child upheld the right of a 



I S S N  2 4 5 6 - 2 2 9 7        V O L U M E  I  I S S U E  I I         L I J C R L  | 79 

 
 

 

foreigner mother to directly invoke the jurisdiction of the Supreme Court to seek the custody of a 

minor child from his father on the principle that the matter is to be decided not on the 

considerations of the legal rights of the parties but on the sole and predominant criterion of the 

best interest of the minor child.  

 

iii) In Kuldeep Sidhu Vs. Chanan Singh, All India Reporter 1989 Punjab & Haryana 103, 

in a criminal writ petition exercising summary return, it was held that the welfare of the children 

who were Canadian citizens would override any consented custody arrangement and the children 

have a right to be brought up in the culture and environment of the country of their birth. 

 

 Lawful Custody Defense and Parental Kidnapping 

The “lawful custody” defense is frequently used to defeat parental kidnapping charges. However, 

keep in mind that this defense may not work on other charges or sanctions. If a custody order 

was in place, the offending parent could be charged with a lesser charge called “interference with 

child custody.” If the family law court has concerns that you were snatching, but not kidnapping, 

the family law court could also sanction you with contempt orders and require you to pay the 

other parent’s attorney fees incurred in getting the child back. 

 Getting Help 

Custody battles are frustrating. They are especially difficult for parents who try to do the right 

thing, and extremely distressing for the children who get pulled in different directions. Before 

you resort to a game of tug-of-war, consult with a family and criminal law attorney to make sure 

that you are not tugging your way into a parental kidnapping charge. 
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ABSTRACT 

In most of the countries of the world, Death Penalty is exercised as a mode of punishment since 

time immemorial. Whether death penalty should be abolished or retained is still a matter of 

debate and since this date no conclusion can be withdrawn.   The imposition of the death penalty 

allows society to express its moral outrage at the commission of the most outrageous of offenses. 

Death penalty tries to restore social order, which has been upset by the commission of a terrible 

crime. Indian society is still in its developing stages where heinous crimes are the order of the 

day. So, in such circumstances, it needs strict laws such as death penalty. However, it is awarded 

only in rarest of the rare cases.    

Keywords: Cases, Court, Death Penalty, Offender, Punishment, Victim. 

Introduction: The word “capital” originated from the Latin word “capitalis", which means 

"regarding the head". Because in ancient times, capital crimes were punished by severing the 

head and it has been used in almost all the societies throughout the history. So, the capital 

punishment is the execution of a person by the state as punishment for a crime. And today, a 

person is punished with this punishment for premeditated murder, espionage, treason, or as part 

of military justice. However, in some countries, sexual crimes, such as rape, adultery and 

sodomy, religious crimes such as apostasy (the formal renunciation of the State religion) and 

drug trafficking carry the death penalty. In China human trafficking and serious cases of 

corruption are also punished by the death penalty. 

Currently, most of the countries of the world have abolished the death penalty. There is no doubt 

in it that human life is valuable. But the question arises that such life of offender should be 

valued over the life of victim. Some of those against capital punishment believe that human life 

is so valuable that even the worst murderers should not be deprived of the value of their lives. 



I S S N  2 4 5 6 - 2 2 9 7        V O L U M E  I  I S S U E  I I         L I J C R L  | 82 

 
 

 

They believe that the value of the offender's life cannot be destroyed by the offender's bad 

conduct - even if they have killed someone. But are these views justified and does not hinder the 

way of justice in large? Because while favouring for the right of offender, aren’t we violating the 

right of victim? These are some issues relating to death penalty which are still unanswered even 

after discussions, debates and arguments.   

Proponents also contend that there are two facets to the deterrent aspect of the death penalty: not 

only is the condemned forever incapacitated from murdering again, but potential murderers are 

dissuaded from committing their crimes by fear of being executed.  

Provisions for death sentence in Indian Laws: 

(1) The Indian Penal Code prescribes death penalty as an alternative punishment to life 

imprisonment for 11 kinds of offences.  

(2) Section 31 A of the Narcotic Drugs and Psychotropic Substances Act, 1985 prescribes 

mandatory death sentence for certain offences. 

(3) Section 3(2) (i) of the Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) 

Act, 1989 also prescribes for mandatory death sentence. 

(4) The Commission of Sati (Prevention) Act, 1987 also prescribes for the provisions of 

death penalty.  

(5) The National Security Guards Act, 1986 and Indo-Tibetan Border Police Act, 1992 also 

prescribes for the death penalty in certain offences. 

Constitutional Validity of Death Penalty in India: The question of constitutional validity of 

the death penalty was first of all raised in Jagmohan v. State of U.P.,
123

 in which the bench of 

five judges refused to follow the U.S. decision in Furman v. Georgia
124

 in which death penalty 

was declared as violative of 8
th

 Amendment. The court laid down that Western experience could 

not be followed blindly because “social conditions are different and so also the general 

intellectual level.”
125

 In coming to the conclusion that capital punishment was neither 

                                                           
123

 (1973) 1 SCC 20. 
124

 33 L Ed 2d 346. 
125

 Supranote 1, at 28. 
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unreasonable not opposed to public interests, the court drew support from the 35
th

 Report of the 

Law Commission and the fact that on four occasions between 1956 and 1962 bills or resolutions 

tabled in Parliament for abolition of death penalty has been rejected. Negativing the argument of 

excessive delegation the court opined.
126

    

The Constitutional validity of Death Penalty was again raised in Bachhan Singh v. State 

of Punjab,
127

 section 354(3) of the Cr.P.C. required that the judgement recording conviction for 

an offence punishable with death shall state special reasons for such sentence.
128

 The judgement 

in this case is the source of contemporary death penalty jurisprudence in India. The principle of 

“imposition of death penalty in rarest of the rare cases” and the principle that “the courts must 

impose the death sentence on a convict only if the alternative sentence of life imprisonment is 

unquestionably foreclosed” were introduced in this case.     

In Rajendra Prassad v. State of U.P.
129

  the court held that the special reasons necessary 

for imposing the death penalty must relate not to the crime but criminal. It could be awarded only 

if the security of the state and society, public order and the interest of the general public 

compelled that course.
130

 

The majority of four judges in Bachhan Singh negative the challenge to the 

constitutionality of Death Penalty, affirmed the decision in Jagmohan and overruled Rajendra 

Prasad in so far as it sought to restrict the imposition of death penalty only to cases where the 

security of the state and society, public order and the interests of the general public were 

threatened.
131

  

                                                           
126

 Ibid, at 35. 
127

 1980 (2) SCC 684. 
128

 The Joint Committee of Parliament in its Report stated the object and reason of making the change, as follows: A 

sentence of death is the extreme penalty of law and it is but fair that when a court awards that sentence in a case 

where the alternative sentence of life imprisonment is also available, it ahould give special reasons in support of the 

sentence.     
129

 (1979) 3 SCC 646. 
130

 Dr. S. Muralidhar, “Hang them now, hang them not: India’s travails with the Death Penalty” 40 (JILI) 14(1998). 
131

 The dissenting opinion of Bhagwati J. (as he then was) is reported in Bachhan Singh v. State of Punjab (1982) 3 

SCC 24. 
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The majority said:
132

 “A real and abiding concern for the dignity of human life postulates 

resistance to taking a life through law’s instrumentality. That ought not to be done save in the 

rarest of rare cases when the alternative option is unquestionably foreclosed.”
133

 

In Machhi Singh v. State of Punjab,
134

 the court explained that following questions should   

be answered to apply the guidelines:
135

 

(a) Is there something uncommon about the crime, which renders sentence of imprisonment 

for life inadequate and calls for a death sentence? 

(b) Are the circumstances of the crime such that there is no alternative but to impose death 

sentence even after according maximum weightage to the mitigating circumstances, 

which speak in favour of the offender? 

Again, in Shashi Nayar v. Union of India
136

 and the Court laid down, “ judicial notice…..of 

the fact that the law and order situation in the country has not only not improved since 1967 but 

has deteriorated over the years and is fast worsening today.”
137

      

The reason afforded by the court for either confirming sentence or commuting it appears to 

invariably turn on the nature of the crime or on the role of the offender in crime. The background 

of the offender and the possibility of his reformation and rehabilitation are seldom accounted 

for.
138

  

Kuljeet Singh v. Union of India,
139

 the court said, “The survival of an orderly society 

demands the extinction of the life of persons like……………. who are a menace to social order 

and security.”
140

  

                                                           
132

 Dr. Y.S. Chitale, Senior Advocate, at 751. 
133

 Ibid. 
134

 (1983) 3 SCC 470. 
135

 Ibid, at 749. 
136

 (1992) 1SCC 96. The petioner’s husband was convicted for the murder of his father and step-brother. The 

petition was filed after his mercy petition had been rejected first by the President of India and then by the Governor 

of Jammu and Kashmir.  
137

 (1992) 1SCC 96, at 99. 
138

 The cases that follow are only illustrative. 
139

 (1981) 3 SCC 324. 
140

 Ibid, at 325. A subsequent petition questioning the rejection of their mercy petition by the President was also 

dismissed.   
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In Dhananjoy Chaterjee v. State of West Bengal
141

 the court said; “In our opinion, 

measure of punishment in a given case must depend upon the atrocity of the crime; the conduct 

of the criminal and the defenceless and unprotected state of the victim. Imposition of appropriate 

punishment is the manner in which the courts respond to the society’s cry for justice against the 

criminals. Justice demands that courts should impose punishment befitting the crime so that the 

courts reflect public abhorrence of the crime. The court must not only keep in view the rights of 

the criminal but also the rights of the victim of crime and the and the society at large while 

considering imposition of appropriate punishment” 

In Mahesh v. Madhay Pradesh,
142

 which was a case of multiple brutal murders, the court 

said; “It will be a mockery of justice to permit these appellants to escape the extreme penalty of 

law when faced with such evidence and such cruel acts. To give the lesser punishment for the 

appellants would be to render the justicing system of this country suspect. The common man will 

loose faith in courts. In such cases he understands and appreciates the language of deterrence 

more than the reformative jargon.”     

Way Ahead: Abolition or retention of death penalty, which should be chosen by India? These 

are the moral questions that must be asked by an individual considering this debate, and 

attempting to fully weigh its pro and con arguments. We can not deny this fact that punishment is 

a social custom which is imposed on those who break the law which is necessary for any society. 

In India, the courts have already laid down in a number of cases that death penalty should be 

given in the rarest of the rare cases only.  It should be retained for incorrigibles and hardened 

criminals otherwise it will lead to failure of the justice.  

In Bariyar’s Case
143

 Justice Sinha also urges the judiciary to not be influenced by public 

outrage while imposing death sentence. He emphasises the importance of individual rights over 

majoritarian aspirations and states that social necessity can’t be a justification for the imposition 

of death sentence.
144

 But, in a country, where daughter-in-law are still burnt for dowry, women 

                                                           
141

 (1994) 2 SCC  220, at 239. The case involved the rape and murder of a teenage girl in Calcutta. This paasage was 

cited in the confirming judgement in  Jai Kumar v. State of M.P. (1982) 2 SCC 101. 
142

 (1987) 3 SCC 80, at 82. Followed in Sri Mahendra Nath Das v. State of Assam, 1999 (3) SCALE 700. 
143

 Santosh Kumar Bariyar v. State of Maharshtra[1] 2009 (7) SCALE 341. 
144

 Ibid. 

http://www.blogger.com/post-create.g?blogID=6737639010858436773#_ftn1
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are being raped brutally for enjoying her fundamental rights guaranteed under the Constitution of 

India, she is being attacked with acid for denying the proposals of marriage or going-around with 

male, in such a scenario or social circumstances, can we justify the abolition of death penalty. 

Can be argue the death penalty awarded to Mohammad Ajmal Kasab who was convict of 2008 

Mumbai attacks or of Afzal Guru, who were serious threats to peace of Indian society? One thing 

is clear that a society can survive in peace and prosperous only if the offenders which are burden 

on society can be removed. Thus, Indian society still needs punishment of death penalty which is 

already applied only in rarest of the rare cases.                                         
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ABSTRACT 

As e-governance is growing at very high rate throughout the Public & Private Sector, Electronic 

Evidence have involved into a major pillar of processing, communication and documentation. 

These several forms of electronic evidence are progressively being used in both Civil & Criminal 

Litigations. During trials, Judges are often asked to rule on the admissibility of electronic 

evidence and it considerably impacts in the outcome of civil law suit or conviction/acquittal of 

the accused. The Court continue to cope with this new electronic frontier as the exclusive nature 

of e-evidence, as well as the hardship with which it can be fabricated or falsified, creates 

stumbling block to admissibility not faced with the other evidences. The numerous categories of 

electronic evidence such as website data, social network communication, e-mail, SMS/MMS and 

computer generated documents poses unique problem and challenges for accurate 

authentication and subject to a different set of views.  

Taking this issue into account the paper aims to describe the admissibility of these electronic 

evidences in light of Section 65B of the Evidence Act and necessity of certificate to be issued u/s 

65B of evidence act putting light on the proposition of the law settled in the recent Judgement of 

the Apex court and various other High Courts. The author also aims to resolve few gaps such as 

what would be the fate of these secondary electronic evidence seized from the accused. 

Key Words: - e-evidence, e-governance, Admissibility.  
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INTRODUCTION 

 

We are the cohort living in the electronic realm. Most of our pursuits have been perfectly 

performed with the help of electronic technology. Information technology is now an essential 

fragment of the modern world. In the past decade or two, e-commerce has seen a huge bang. 

Everything from Henry books to plots of land, flats everything can be bought online these days. 

At the same time, the use of closed circuit televisions (“CCTV”) to snitch thieves and other 

malefactors has improved in shopping complexes and other civic places, where as a replacement 

for guards being posted at several places, one guard sits at a counter and keeps an eye over the 

entire place through the CCTV recordings. Thus, both in civil as well as criminal matters, 

technology is assuming a progressively important role to play. 

 

In the case of electronic contracts, the evidence of the transactions actually taking place is 

available only on emails, often signed with electronic signatures. In criminal proceedings, the 

prosecution can now use electronic evidence to prove the guilt of the accused. 

 

Due to vast growth in e-governance all over the Public & Private Sector, Electronic Evidence 

have tangled into a fundamental pillar of processing, communication and documentation. These 

countless forms of electronic evidence are increasingly being used in both Civil & Criminal 

Litigations. During trials, Judges are time and again asked to rule on the admissibility of 

electronic evidence and it substantially impacts the outcome of civil law suit or 

conviction/acquittal of the accused. The Court continue to tackle this new electronic frontier as 

the unique nature of e-evidence, as well as the hardship with which it can be fabricated or 

falsified, creates snag to admissibility not faced with the other evidences. The various groupings 

of electronic evidence such as website data, social network communication, e-mail, SMS/MMS 

and computer produced documents poses unique problem and challenges for proper 

authentication and subject to a different set of views. 
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WHAT IS ELECTRONIC EVIDENCE
145

 

 

Evidence Act fundamentally describes two type of evidence i.e. 

  

1) Oral evidence and 

2) Documentary evidence. 

As per amended provision Sec 3(2) of evidence Act electronic evidence is documentary 

evidence. 

  

“(2) All documents including electronic records produced for the inspection of the Court], such 

documents are called documentary evidence.” 

  

Further if we refer another provision it is contained in Section 2(t) of Information Technology 

Act 2000 electronic record means; 

  

“(t) ‘electronic record’ means, “data, record or data generated, image or sound stored, received or 

sent in an electronic form or micro film or computer generated micro fiche;” 

  

So, if we refer above mentioned definitions in the light of the provisions incorporated u/s65-A & 

65-B of evidence Act; Electronic Evidence is one another type of documentary evidence which is 

if duly proved in the manner provided in sec 65-B, can be considered as strong evidence. 

  

Before elaborate discussion of Electronic evidence it is required to be get a flash back up on the 

structure of evidence Act and also the principles of law for adducing, relying and considering 

evidence. 

  

 

 

                                                           
145
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We have a three part in evidence Act Part-I is for “RELEVANCY OF FACT”, Part-II is of “ON 

PROOF” and Part-III is regarding “PRODUCTION AND EFFECT OF EVIDENCE”. All 

evidence passes through above three stages. To consider any matter or thing relevant it must be 

en suite in the frame of PART-I i.e. section 5 to 55. To appreciate evidence which is considered 

relevant there are provisions of part-II. To make electronic evidence relevant and to establish the 

mode of its proof there are certain provision at different stages in the evidence Act.    

    

There are detailed provisions included in evidence act in which definition and the procedure of 

introducing electronic evidence has been mentioned by legislation.  Those provisions are 

hereunder. 

 

ADMISSIBLE AND RELEVANT EVIDENCE 

 

The law of evidence has long been channeled by the rule of “best evidence” which is well-

thought-out to have two basic standards – avoidance of hearsay and production of primary 

evidence. These rules are thought to weed out infirm evidence and produce only that which 

cannot be rationally be doubted. In light of the Indian Evidence Act, 1872, this can be 

understood as only a person who has himself professed the fact being proved can topple with 

respect to it, and not someone who has received the information second hand.  Correspondingly, 

where a document is to be used to prove a point, the original should be produced in court, and 

not a copy or photograph or any other replica of the same, not even statements concerning the 

contents by someone who has seen it. For any reproduction of a declaration or document is lower 

on the rung of validity than the original, giving chances for fraud or fabrication.  

 

Hearsay has been defined as “all the evidence which does not derive its worth solely from the 

acclaim given to the witness himself, but which rests also in part on the veracity and competence 

of some other person”. Thus, if a person X chooses to depose in court that person Y told him that 

he had seen person Z stabbing person W, person X’s statements with respect to the act of 

stabbing that occurred will be hearsay, since it is not completely out of his own knowledge, but 

based partly on what person Y told him. However, person Y’s evidence will be direct evidence 
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since he saw the act happening with his own eyes. If, on the other hand, person X’s deposition 

were to be in respect of whether or not person Y had seen the act happen, his statements would 

be direct evidence, since he had himself heard person Y say so. Thus, it is the purpose for which 

a statement is being used that qualifies it as hearsay or not. 

 

Primary evidence is the original document being itself produced for inspection by the court.  A 

document has been defined as any matter which has expressed or described upon any substance 

by means of letters, marks or figures for the purpose of recording that matter. Thus, a certificate 

of age, an inscription on a stone plaque, a caricature or photograph, a map, are all documents of 

various forms. If a copy is made of such a document, it will not be primary evidence since it is 

not the original. Copies of the original document are considered secondary evidence. Secondary 

evidence is acceptable in court only under certain conditions, such as when the original is in the 

possession of the adversary or when the original is destroyed or lost, or when the original is of 

such a nature that it cannot be easily moved. 

 

So long as evidence is direct and not hearsay in nature, or is primary evidence, the court may 

accept it, provided that the fact being proved through such evidence proves the existence or non-

existence of fact in issue to be probable in the past, presence or future, that is to say, it is a 

relevant fact. The Indian Evidence Act has set out a number of conditions under which a fact can 

be considered relevant. In other words, the condition for admissibility of a piece of evidence is 

that it should prove a relevant fact. 

 

NEW FORM OF EVIDENCE
146

 

 

While there can be no limit to the forms in which evidence exists, they were so far broadly 

classified into documentary and oral. Documentary evidence was usually such as could be put 

down on paper – certificates, executed deeds, photographs, maps, caricatures, etc. Slowly, as 

records began to be made on objects such as cassettes and gramophone discs, those began being 

entertained as documents too. 

                                                           
146
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Recently, in February 2010, the city of Pune was endangered by a terrorist attack in a much-

frequented bakery. The German Bakery blast accused were finally identified by the police on the 

basis of a CCTV recording. The question, therefore, arises as to whether such a recording, which 

is neither on paper nor on a camera negative nor on a magnetic tape, in fact, not available in any 

tangible form at all, can be introduced in court as evidence.  

 

The only proof available will be that recorded in the computer system controlling the CCTV unit. 

This example brings into focus the very recent phenomenon of the increasing use of computers 

in everyday life. With the facility of writing letters over the internet being widely available now, 

more and more contracts are being entered into online. Thus, people can now order products 

online, and the sellers will ship the consignment across, the payment being made through e-

banking. A director and actor may enter into a contract regarding a film through emails. The 

Chief Executive Officer of a company may confirm the job application of an interviewee over 

emails. All forms of communication and contract formation which earlier took place face-to-face 

or through letters can now happen over the internet. Thus, if any of the parties to the contract 

were to sue each other for breach of contract, the only adducible evidence would be the text of 

the emails. 

 

On the other side of the spectrum, technology is also being used to plan out criminal activities. 

The gruesome case of the terror attacks in Mumbai in 2008 brought to light how well terrorists 

are versed with technology these days, and how they use them to their benefit. The terrorist 

controllers had purchased Voice over Internet Protocol (VOIP) connections, making payments 

through Western Union Money Transfer, so as to stay in touch with the attackers and give them 

instructions from Pakistan. The details of the internet transactions were provided as evidence by 

the prosecution in the Trial Court. 
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AMENDMENTS IN EVIDENCE ACT TO INTODUCE ELECTRONIC EVIDENCE 

 

To consider RELEVANCY OF FACT of electronic evidence there is Section 22A, which is 

included in Act. That is similar to sec. 22 in which is embargo on producing oral evidence so as 

to consider the contents of document, similarly Sec.22A declares that “oral evidence as to the 

contents of electronic records are not relevant, unless the genuineness of electronic record 

produced as in the question. 

  

Entries in books of account, including those maintained in electronic form, An entry in any 

public or other official book, register or by a public servant in the discharge of official duty in 

the performance of a duty specially enjoined by the law of the country in which such book, 

register, or record or an electronic record is kept are the relevant facts as per Sec 34 and 35 of 

evidence Act. 

 PROVISIONS FOR THE PROOF OF ELECTRONIC EVIDENCE 

  

Following provisions has been enclosed to cover electronic evidence. 

  

65A. Special provisions as to evidence relating to electronic record 

65B. Admissibility of electronic records 

67A. Proof as to digital signature 

73A. Proof as to verification of digital signature 

81A. Presumption as to Gazettes in electronic forms 

85A. Presumption as to electronic agreements 

85B. Presumption as to electronic records and digital signatures  

85C. Presumption as to Digital Signature Certificates 

88A. Presumption as to electronic messages 

90A. Presumption as to electronic records five years old 

131. Production of documents or electronic records which another person, having possession, 

could refuse to produce 
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CLASSIFICATION OF ELECTRONIC EVIDENCE 

  

As we take into account amendments  and elementary structure of evidence Act, any substance 

on which matter has been pronounced or described can be well-thought-out a document, 

provided that the drive of such expression or description is to record the matter.  Electronic 

records have been defined in the Information Technology Act, 2000 as any data, record or data 

generated, any image or sound stored, received or sent in an electronic form or micro film or 

computer generated micro fiche. An electronic record can be firmly included under such a 

definition because matter is recorded on the computer as bits and bytes, which are the digital 

comparable of figures or marks. 

  

Computer records were collectively considered to be hearsay statements since any information 

recovered from a computer would consist of input provided by a human being. Thus, be it a word 

document enclosing statements written by one party, or an image of a missing person produced 

by the computer based on the responses given to it, all such records will be hearsay. 

  

An electronic document would either include documents stored in a printout form, or digital 

form of the same. What is recorded digitally is a document, but cannot be perceived by a person 

not using the computer system into which that information was initially fed. Electronic 

documents were admitted as real evidence, that is, material evidence, but such evidence requires 

certification with respect to the reliability of the machine for admission. 

  

Being both hearsay as well as secondary evidence, there was much unwillingness regarding the 

admissibility of electronic records as evidence. 

  

In India, the change in attitude came with the amendment to the Indian Evidence Act in 2000. 

Sections 65A and 65B were make known to the chapter relating to documentary evidence.  

 

Section 65A provides that contents of electronic records may be admitted as evidence if the 

criteria provided in Section 65B is complied with. Section 65B provides that shall be considered 
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documents, thereby making it primary evidence, if the computer which produced the record had 

been regularly in use, the information fed into the computer was part of the regular use of the 

computer and the computer had been operating properly.  It further provides that all computer 

output shall be considered as being produced by the computer itself, whether it was produced 

directly or indirectly, whether with human intervention or without.  This provision does away 

with the concept of computer evidence being hearsay. 

  

Thus, with the amendments introduced into the statute, electronic evidence in India is no longer 

either secondary or hearsay evidence, but falls within the category of best evidence rule. 

 

SHIFTING PARADIGMS-ADMITTING ELECTRONIC RECORDS AS EVIDENCE 

 

In the United Kingdom, hearsay computer records were made permissible in 1995 through an 

amendment to their Civil Evidence Act, 1968 because of the absence of objections raised by 

parties to such evidence over a retro of time, indicating its approval amongst the general public.  

With respect to criminal cases, the situation of law following the decision in R v. Wood
147

 

changed with the decision in Castle v. Cross
148

 wherein the prosecution sought to depend on a 

print out from a computerized breath-testing device. The Court held that the print-out was 

admissible evidence. 

The position of law was clarified in the leading case of R v. Shephard
149

.  In this case, records 

from till rolls connected to a central computer in a shop were produced to verify that items in 

possession of the accused had been billed or not and if not had thus been stolen by the accused. 

The issue was whether a document created by a computer can be produced as evidence. The 

Court held that so long as it could be shown that the computer was operating properly and was 

not misused, a computer record can be admitted as evidence. 

 

In India, the change in attitude came with the amendment to the Indian Evidence Act in 2000. 

Sections 65A and 65B were introduced into the chapter relating to documentary evidence. 
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Section 65A provides that contents of electronic records may be admitted as evidence if the 

criteria provided in Section 65B is complied with. Section 65B provides that shall be considered 

documents, thereby making it primary evidence, if the computer which produced the record had 

been regularly in use, the information fed into the computer was part of the regular use of the 

computer and the computer had been operating properly.  It further provides that all computer 

output shall be considered as being produced by the computer itself, whether it was produced 

directly or indirectly, whether with human intervention or without. This provision does away 

with the concept of computer evidence being hearsay. 

 

Thus, with the amendments introduced into the statute, electronic evidence in India is no longer 

either secondary or hearsay evidence, but falls within the best evidence rule. 

 

 

EFFECTS OF CONSIDERING ELECTRONIC EVIDENCE AS PRIMARY AND 

DIRECT 

 

Risk of Manipulation 

While permitting all forms of computer output to be admissible as primary evidence, the statute 

has unnoticed the risk of manipulation. Meddling with electronic evidence is not very difficult 

and malefactors may find it easy to change archives which are to be submitted in court. 

However, technology itself has resolutions for such problems. Computer forensics has developed 

enough to find ways of cross checking whether an electronic record has been tampered with, 

when and in what manner. 

 

Blurring the Difference between Primary and Secondary Evidence 

By transporting all forms of computer evidence into the clutch of primary evidence, the statute 

has efficiently blurred the difference between primary and secondary forms of evidence. While 

the difference is still anticipated to apply with respect to other forms of documents, an exemption 

has been created with respect to computers. This, however, is important, given the complex 

nature of computer evidence in footings of not being easily producible in tangible form. Thus, 
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while it may make for a good argument to say that if the word document is the original then a 

print out of the same should be treated as secondary evidence, it should be measured that 

producing a word document in court short of the aid of print outs or CDs is not just difficult, but 

quite impossible. 

 

Opening Potential Floodgates 

 

Computers are the most extensively used gadget today. A lot of other gadgets involve computer 

chips in their functioning. Thus, the scope of Section 65A and 65B is indeed very large. Going 

strictly by the word of the law, any device involving a computer chip should be adducible in 

court as evidence. However, practical contemplations as well as ethics have to be borne in mind 

before leasing the ambit of these Sections flow that far. For instance, the Supreme Court has 

declared test results of narco-analysis to be inadmissible evidence since they violate Article 

20(3) of the Constitution. It is submitted that every new procedure of computer technology that is 

sought to be used in the process of production of evidence should be exposed to such tests of 

Constitutionality and legality before sanctioning their usage. 

 

Making Criminal Prosecution Easier 

In light of the topical spate of terrorism in the world, involving terrorists using highly 

sophisticated technology to bring out attacks, it is of great help to the prosecution to be capable 

to produce electronic evidence as straight and primary evidence in court, as they prove the guilt 

of he accused much better than having to look for traditional forms of evidence to substitute the 

electronic records, which may not even exist. Lets put light on the Ajmal Kasab case, terrorists 

these days plan all their actions either face-to-face, or through software. Being capable to 

produce transcripts of internet transactions assisted the prosecution case a great deal in proving 

the guilt of the accused. 

Similarly, in the case of State (NCT of Delhi) v. Navjot Sandhu @ Afsan Guru
150

, the 

associations between the slain terrorists and the masterminds of the attack were recognized only 

through phone call transcripts acquired from the mobile service providers.  

                                                           
150
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Section 65B – Admissibility of Electronic Records 

 

Sec. 65B (1): Notwithstanding anything contained in this Act, any information contained in an 

electronic record - 

 which is printed on a paper, stored, recorded or 

 copied in optical or magnetic media 

 produced by a computer 

 shall be deemed to be also a document, if the conditions mentioned in this section are 

satisfied 

 in relation to the information and 

 computer in question and 

 shall be admissible in any proceedings, without further proof or production of the original, 

 as evidence of any contents of the original or of any fact stated therein of which direct 

evidence would be admissible. 

 

Sec. 65B(2): 

 The computer from which the record is generated was regularly used to store or process 

information in respect of activity regularly carried on by a person having lawful control over 

the period, and relates to the period over which the computer was regularly used; 

 Information was fed in computer in the ordinary course of the activities of the person having 

lawful control over the computer; 

 The computer was operating properly, and if not, was not such as to affect the electronic 

record or its accuracy; 

 Information reproduced is such as is fed into computer in the ordinary course of activity. 

 

 

Sec.65B(3): 

The following computers shall constitute as single computer- 

 by a combination of computers operating over that period; or 

 by different computers operating in succession over that period; or 
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 by different combinations of computers operating in succession over that period; or 

 in any other manner involving the successive operation over that period, in whatever order, 

of one or more computers and one or more combinations of computers, 

 

Sec. 65B(4):   

Regarding the person who can issue the certificate and contents of certificate, it provides the 

certificate doing any of the following things: 

 identifying the electronic record containing the statement and describing the manner in which 

it was produced; 

 giving the particulars of device 

 dealing with any of the matters to which the conditions mentioned in sub-section (2) relate, 

and purporting to be signed by a person occupying a responsible official position in relation to 

the operation of the relevant device or the management of the relevant activities (whichever is 

appropriate) shall be evidence of any matter stated in the certificate; and for the purposes of this 

sub-section it shall be sufficient for a matter to be stated to the best of the knowledge and belief 

of the person stating it. 

This contention is further strengthened by the insertion of Section 65A & 65B and the words 

“Notwithstanding anything contained in this Act” which is a non-obstante clause, further 

strengthens the fact that the legislature has envisioned the production or exhibition of the 

electronic records by Section 65A & 65B only. A non-obstante clause is generally attached to a 

Section with a view to give the decreeing part of the Section, in case of conflict, an overriding 

effect over the provision in the same or other act mentioned in the non-obstante clause. It is 

equivalent to saying that in spite of of the provisions or act mentioned in the non-obstante clause, 

the provision following it will have its full process or the provisions embraced in the non-

obstante clause will not be an impediment for the operation of the enactment or the provision in 

which the non-obstante clause occurs. 

The aforesaid principles of interpretation with respect to the non-obstante clause in form of 

“Notwithstanding anything contained in this Act” is further supported by the Hon’ble Apex 
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Court in Union of India and Anr., v. G.M. Kokil and Ors
151

. observed “It is well-known that a 

non obstante clause is a legislative device which is usually employed to give overriding effect to 

certain provisions over some contrary provisions that may be found either in the same enactment 

or some other enactment, that is to say, to avoid the operation and effect of all contrary 

provisions.” Further, the Hon’ble Apex Court in the case cited as Chandavarkar Sita Ratna 

Rao v. Ashalata S. Guram
152

, explained the scope of non-obstante clause as “…It is equivalent 

to saying that in spite of the provision of the Act or any other Act mentioned in the non obstante 

clause or any contract or document mentioned the enactment following it will have its full 

operation…” 

 

JUDGEMENTS 

RULES OF ADMISSSIBILITY AS PER State v. Navjot Sandhu  

The case of State v. Navjot Sandhu
153

 is commonly called the parliament attack case, which lead 

to the conviction of the Respondent under several provisions of the Indian Penal Code and the 

Prevention of Terrorism Act, 2002. One of the fragments of evidence relied by the prosecution 

and successively forming the platform of conviction were the call records of the accused person. 

In this appeal, the Supreme Court has chance to adjudicate on the admissibility of the call 

records as electronic evidence. 

 

The Court held that printouts taken from the computers/servers by machine-driven process and 

certified by an in charge official of the service providing Company can be taken into evidence 

through a witness who can recognize the signatures of the certifying officer or otherwise speak to 

the facts based on his individual knowledge. This would make the call records admissible. The 

Supreme Court further stated that irrespective of the compliance of the requirements of Section 

65B of the Evidence Act which is a provision dealing with admissibility of electronic records, 

there is no restriction to adducing secondary evidence under the other provisions of the Evidence 

Act, that is to say Sections 63 & 65. 
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The Court held that just because a certificate containing the details in sub-Section (4) of 

Section 65B is not filed in the instant case, does not imply that secondary evidence cannot 

be granted even if the law permits such evidence to be given in the circumstances stated in 

the relevant provisions that is Sections 63 & 65. 

 

Other Important Judgments 

In this part of the paper the Author aims to put light on other Judgments pronounced by Hon’ble 

High Courts of India. 

Sanjaysinh Ramrao Chavan vs. Dattatray Gulabrao Phalke
154

  

Banking on upon the judgment of Anvar P.V., while considering the admissibility of 

transcription of recorded conversation in a case where the recording has been interpreted, the 

Supreme Court held that as the voice recorder had itself not subjected to analysis, there is no 

point in placing dependence on the translated version. Without source, there is no authenticity for 

the translation. Source and authenticity are the two key factors for electronic evidence. 

 

Ankur Chawla Vs. CBI
155 

 

The Hon’ble High Court of Delhi, while deciding the charges against accused in a corruption 

case witnessed that since audio and video CDs in question are undoubtedly inadmissible in 

evidence, therefore trial court has speciously relied upon them to conclude that a strong 

suspicion arises regarding petitioners criminally contriving with co-accused to commit the 

offence in question. Thus, there is no material on the basis of which, it can be reasonably said 

that there is strong suspicion of the complicity of the petitioners in commission of the offence in 

question. 

 

 

Abdul Rahaman Kunji Vs. The State of West Bengal
156

 

The Hon’ble High Court of Calcutta while determining the admissibility of email held that an 

email downloaded and printed from the email account of the person can be proved by virtue of 
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Section 65B r/w Section 88A of Evidence Act. The testimony of the witness to bring out such 

procedure to download and print the same is adequate to prove the electronic communication 

In the recent judgment pronounced by Hon’ble High Court of Delhi, while dealing with the 

admissibility of intercepted telephone call in a CD and CDR which were without a certificate u/s 

65B Evidence Act, the court observed that the secondary electronic evidence without certificate 

u/s 65B Evidence Act is inadmissible and cannot be looked into by the court for any purpose 

whatsoever. Jagdeo Singh Vs. The State and Ors.
157

 

 

CONCLUSION 

 

With the research the Authors conclude that with the increase in use of technology in today’s life 

the production of electronic evidence play a vital role in establishing defendant’s liability and 

guilt of accused. The judicial outlook has shifted in the past two decades and most of the legal 

system in the world has welcomed such change. 

 

Now, when society is largely using computers and even several gadgets are used in investigation 

prosecution needs to get strengthen with the latest technological knowledge and should know 

basis of admissibility of electronic evidence. 

 

These changes led to the paradigm shift in the relevancy and admissibility of electronic evidence. 

For secondary evidence, admissibility has to be adjudged within the ambit of section 65B of 

Evidence act and the propositions of the law settled in the recent quotes Judgement of the Apex 

court and various High Courts that if the secondary evidence is produced without a certificate u/s 

65B of Evidence Act, it will not be admissible and no opinion of the forensic expert and the 

confession of the witness in the court of law will be entertained by the court. 
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According to Black Law Dictionary, sentencing is the judgment that a court formally pronounces 

after finding a criminal defendant guilty, the punishment imposed on a criminal wrongdoer.
158

 

By providing the link between criminal law and the penal system proper, courts fulfill the key 

function of relating offences in general to the punishment of particular offenders. Sentencing 

policy is therefore a subject of great concern to the criminal lawyer and criminologist alike.
159

 

The sentencing policy differs with nation. Nepal and India do not have structured sentencing 

guidelines that have been issued either by the legislature or the judiciary. In this backdrop, the 

case of Shanti B.K. v HMG
160

 (hereinafter, Shanti B.K Case) is a leading case, where Nepalese 

Supreme Court had pronounced in the issue of sentencing policy and discretion on sentencing 

policy. 

In this case, Shankti B.K. killed her new born baby, which was conceived by her illicit 

relationship, when her husband was in India for work. The public prosecutor argued that since 

she killed a child, she was liable for the life imprisonment as per the No. 13(3) of Chapter on 

Homicide, General Code (Muluki Ain), 1963. The main issue raised in this case was whether life 

imprisonment punishment should be mitigated or not considering the gravity of offence.  

The Supreme Court held that Shanti B.K. should be liable for 5 years imprisonment. While 

sentencing, the court exercised it's discretionary power grated by No. 188 of Chaper on Court 

Proceeding, General Code (Muluki Ain), 1963; whereby judge has an authority to excercie wide 

and comprehensive discretion in mitigating punishment, if judge feels that imprisonment for life 

for the accused is harsh and that the circumstances of the case show grounds of mitigation.
161
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The Supreme Court reasoned that since the accused confessed the crime, helped in the 

investigation, and committed the crime the save herself from social disgrace; her sentence should 

be mitigation.   Such exercise of discretion in sentencing is found in India too. The Indian Penal 

Code provides for wide discretionary powers to the judge   once   the   conviction   is   

determined.   The   Code   talks   about sentencing chiefly in S. 235, S. 248, S. 325, S. 360 and S. 

361. S. 235 is a part of Chapter 18 dealing with a proceeding in the Court of Session. In March 

2003, the Committee on Reforms of Criminal Justice System (the Malimath Committee), rightly 

observed that, "Indian Judge has wide discretion in awarding the sentence within the statutory 

limits.  There is now no guidance to the Judge in regard to selecting the most appropriate 

sentence given the circumstances of the case.  Therefore each Judge exercises discretion 

accordingly to his own judgment.  There is therefore no uniformity.  Some Judges are lenient and 

some Judges are harsh." 
162

 Hence, it is well evident that discretion influences the sentencing 

widely, both in Nepal and India, which is well reflected in Shanti B.K.'s Case and legal 

provisions and official reports of India.  

The division bench of Supreme Court in Shanti B.K. Case emphasized that the nature and 

limitation of punishment should be fixed while enacting laws, and sentencing different 

punishment for similar crimes is unconstitutional.  In a leading Indian case of Narender Singh v. 

State of Punjab
163

, the Indian Supreme Court has emphasized the need of sentencing guidelines 

stating that there are provisions, statutory or otherwise in other countries, which may guide 

judges for awarding specific sentence. The Supreme Court also stated that the prevalence of such 

guidelines may not only aim at achieving consistency in awarding sentences in different cases, 

such guidelines normally prescribe the sentencing policy as well. Again the Indian Malimath 

Committee views that, "In some countries guidance regarding sentencing option[s] is given in 

the penal code and sentencing guideline laws.  There is need for such law in our country to 

minimize uncertainty to the matter of awarding sentence.  There are several factors which are 

relevant in prescribing the alternative sentences.  This requires a thorough examination by an 

expert statutory body."
164

 Hence the Shanti BK case has focused on limitation of discretion in 
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sentencing, application of uniform discretion in similar case, and requirement for the fixation of 

limitation of discretion while enacting laws; which is also well reflected in Indian leading cases, 

and even in Malimath Committee Report.   

The Nepalese Court in Shanti B.K. Case also opinioned that due to lack of National Punishment 

Policy, the judiciary should adopt similar sentences for similar cases.  The court also provided 

guidelines for while exercising their discretionary power; whereby age of the offender, victim’s 

perception towards the crime, past record of the offender, the magnitude of suffering sustained 

by the victim or by the society and cooperation of the offender to the court by speaking truth and 

so forth were pointed out as possible grounds of mitigation of punishment.
165

 In India, the 

Supreme Court’s judgment in Soman v. Kerala opinioned that number of principles that it has 

taken into account “while exercising discretion in sentencing,” such as proportionality, 

deterrence, and rehabilitation. As part of the proportionality analysis, mitigating and aggravating 

factors should also be considered, the Court noted.
166

 In State of M.P. v. Bablu Natt, the Indian 

Apex court stated that “[t]he principle governing imposition of punishment would depend upon 

the facts and circumstances of each case.  An offence which affects the morale of the society 

should be severely dealt with.
167

 Similarly in Shailesh Jasvantbhai and Another v. State of 

Gujarat and Others, Indian Supreme Court verdict that “   In   operating   the   sentencing   

system,   law   should   adopt   the corrective machinery or deterrence based on factual matrix. 

The facts and given circumstances in each case, the nature of the crime, the manner in which it 

was planned and committed, the motive for commission of the crime, the conduct of the accused, 

the nature of weapons used and all other attending circumstances are relevant facts which would 

enter into the area of consideration."
168

 Hence, the view of Nepalese Supreme Court in Shanti 

Case regarding the uniformity while sentencing similar crime, and guidelines laid while 

exercising discretion possess several significances to develop jurisprudence on sentencing; which 

has been evolved in India by case-by-case basis.  
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Conclusion: 

From above illustrations we can conclude that Shanti B.K. case is the landmark case as it reflects 

the application of discretion in sentencing, lays guidelines to limit the discretion and also 

emphasizes on importance of uniformity in the application of discretion – precisely a landmark 

decision to establish jurisprudence in Nepalese sentencing policy and discretion.  It must be 

noted that the jurisprudence established by Shanti B.K. case has also been established by Indian 

Supreme Court in several instances. Both, Nepal and India lacks proper sentencing policy, and 

influence of discretion is reflected extensively on court verdicts. As pointed by the Supreme 

Court of India such has resulted to judge centric sentencing rather than principled sentencing.
169

 

Again, Nepalese Supreme Court has opinioned difference in sentencing for similar nature crime 

an unconstitutional
170

. Hence, application of uniform sentencing policy is an immense need for 

both nations. 
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