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EDITORIAL NOTE 

 

TEAM LEXKHOJ is delighted to announce its first edition of the criminal law journal. Lexkhoj 

International Journal of Criminal Law is a Peer-Reviewed Monthly Research Journal. Our 

purpose is to provide a journal that offers a multi-disciplinary analysis of issues 

concerning Criminal Law. The journal will strive to combine academic excellence with 

professional relevance and a practical focus by publishing wide varieties of research papers, 

insightful reviews, essays and articles by students, established scholars and professionals as well 

as by both domestic and international authors. 

“An act is not guilty unless the mental state with which it is done is also guilty”. The crime is the 

combination of both Actus reus and Mens rea, and is a single unity. We live in a modern society 

which is subject to major changes that stem from, for instance, internationalization and 

technological development. In many aspects these changes also represent societal challenges that 

demand a rethinking of legal solutions. Our increased connectivity through internet has created 

new opportunities for criminals. Now the crime is not limited to the traditional ways. 

This monthly issue of the journal would like to encourage and welcome more and more writers 

to get their work published. The papers will be selected by our editors who would rely upon the 

vibrant skills and knowledge immersed in the paper.  

Needless to say, any papers that you wish to submit, either individually or collaboratively, are 

much appreciated and will make a substantial contribution to the early development and success 

of the journal. Best wishes and thank you in advance for your contribution to the Lexkhoj 

international journal of criminal law. 
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REFORMATIVE THEORY OF PUNISHMENT: AN ANALYSIS 

*Akanksha Arya, National Law University Orissa 

 

Introduction 

 “An eye for an eye will turn the whole world blind” – Mahatma Gandhi, this line by MK Gandhi 

is the essence of Reformative Theory.  In ancient time punishment used to be very harsh but later 

with time people started to think about accused person’s rights also. The very basic purpose of 

this theory is to reform/rehabilitate the criminal into law abiding citizen.  As said by Mahatma 

Gandhi “Condemn the Sin, not the Sinner”   No one is criminal from Birth, it is the society from 

where criminals comes, situation and environment in which they grew up makes them criminals.  

Reformative theory is individualistic approach; punishment should be given to criminals 

according their history, previous criminal record, environment, mental capacity, age, possibility 

of rehabilitation, possibility to adapt normal life in society etc. Because sometimes crimes are 

product of socio-economic pressure, adverse environment, emotional imbalance, and there are 

very much chances of their reformation. And accordingly criminal should get punishment of 

corrective reformative or corrective nature. So while sentencing it’s judges duty to keep in mind 

whether one can be reformed or not. Sentencing is the most critical part in administration of 

criminal justice, because here the interest of society and individual offender are at stake.  

The distinct feature of the theory is that unlike others it focused on the criminal rather than crime 

and seek to bring about a change in the attitude of the offender so as to rehabilitate him/her as 

law abiding member of society and try to reduce crime keeping in the mind the rights of both 

offender as well as victim/society.  
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Research Methodology  

Objective:  

I. To know how reformative theory came into existence. 

II. To find out whether this theory is relevant at present time and its benefits if implement 

this theory.  

III. Whether it’s serving its purpose better than other theories or not.  

IV. How this theory can affect the society and convicts and crime rate.  

Research Question:   

I. How reformative theory of punishment affects the convicted person? 

II. What are the loopholes of reformative theory of punishment theory? 

III. Which theory of punishment is most relevant at present time? 

IV. What is role of government institutions & Judiciary in determining implementation of 

reformative theory properly.  

Hypothesis:  

Reformative theory of punishment is most relevant theory at present, it balances rights of society 

as well as offender. All theories have their own perks but this works better than other theories of 

punishment.   

Sources:  

This research is Doctrinal one, this paper used Secondary sources of research like books, 

Articles, case commentaries.  
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Citation:    

This paper used Chicago citation method.  

Chapterization:   

This project is divided into four chapters. 

 I chapter discuss what is punishment, how reformative theory came into existence and eminent 

scholars views on punishment and reformative theory, and how it is different from other theories 

of punishment. 

 II chapter discuss its relevance in present time and how it affect the life of offender and society 

as a whole, and which theory of punishment is most relevant at present time. 

 III chapter discuss loopholes and criticism of reformative theory. 

IV chapter discuss how to implement reformative theory effectively and role of Judiciary and 

governmental agencies in the same.  

 

Chapter I: 

What is Punishment:  

Before moving on reformative theory of punishment, let’s see what punishment is.   

Some motives, that strike the senses, were necessary to prevent the despotism of each individual 

from plunging society into its former chaos. Such motives are the punishment established against 

the infractors of the laws.
1
 

Punishment is some sort of social censure and it does not necessarily involve physical pain. H 

Kelson in his General Theory of Law and State described “sanction is socially organized consists 

                                                           
1
 Frank P Williams, Marilyn D Mc Shane, Criminology Theory: Selected Classic Readings, 2

nd
 Ed,  Anderson 

Publishing Co., 1998 
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in a deprivation of possession- life, freedom, or property”
2
According to Jeremy Bentham 

punishment is evil in the form of remedy which operates by fear.
3
 

John Rawls defines punishment as “A person is said to suffer punishment whenever he is legally 

deprives of some of the normal rights of a citizen on the ground that he has violated a rule of 

law, the violation having been established by trial according to the due process of law, provided 

that the deprivation is carried out by the recognized legal authorities of the state, that the rule of 

law clearly specifies both the offense and the attached penalty, that the courts construe statutes 

strictly, and that the statutes was on the book prior to the time of the offense. [Rawls, 1955:8]
4
 

Punishment is the sanction imposed on a person for the infringement of the rules of society. It is 

primarily used as a method of protecting society by reducing the occurrence 

of criminal behavior. 
5
 
 
The punishment to be awarded for a crime must not be irrelevant but it 

should conform to and be consistent with the atrocity and brutality with which the crime has 

been perpetrated, the enormity of the crime warranting public abhorrence and it should "respond 

to the society's cry for justice against the criminal.
6
 

According to Bentham, "punishment is not an act of wrath or vengeance but is an act of 

calculation, disciplined by considerations of the social good and the offenders' needs. The 

reformative and utilitarian justification of punishment was that it would persuade the offender to 

accept his sufferings and face his own guilt. 

                                                           
2
 S.G.Goudappanavar, critical analysis of theories of punishment, ISSN, 2321 - 4171 

3
 Jeremy Bentham, The Theory of Legislation, N.M. Tripathi Private Ltd ,1995. p.167. 

4
BAYO AINA, THE REFORMATIVE THEORY OF PUNISHMENT: SOME COMMENTS, 

http://essencelibrary.org/journals/papers/008080.pdf 

5
KD Gaur, Criminal Law: Cases and Materials, 3rd Ed., Butterworths India, New Delhi, 1995, p. 295. 

6
 Rustam Thakur 

“an Eye For An Eye Will Turn The Whole World Blind - In Special Context To Reformative Theory Of 

Punishment", http://www.manupatrafast.com/articles/PopOpenArticle.aspx?ID=d4648720-96bb-4fab-8eca- 

 



V O L U M E  I  I S S U E  I                L I J C R L  | 9 

 

 

Flew (1954 in Bean 1981: 5) argues that punishment, in the sense of a sanction imposed for a 

criminal offense, consists of five elements:
7
  

I. It must involve an unpleasantness to the victim.  

II.  It must be for an offense, actual or supposed. 

III. It must be of an offender, actual or supposed.  

IV.  It must be the work of personal agencies; in other words, it must not be the natural 

consequence of an action.  

V. It must be imposed by an authority or an institution against whose rules the offense has 

been committed. If this is not the case, then the act is not one of punishment but is simply 

a hostile act. Similarly, direct action by a person who has no special authority is not 

properly called punishment, and is more likely to be revenge or an act of hostility. 

VI.  In addition to these five elements, Benn and Peters (1959 in Bean 1981: 6) add that the 

unpleasantness should be an essential part of what is intended. 

Another definition of punishment proposed by Garland is “the legal process whereby violators of 

criminal law are condemned and sanctioned in accordance with specified legal categories and 

procedures” (Garland 1990: 17).
8
 

Different authors have offered various theories of punishment. Criminal theories are broadly 

divided into two categories-  Utilitarian theories- these theories are forward looking  and 

concerned with the future and  consequence of punishment rather than past  whereas non-

utilitarian theories are backward looking, interested in the past acts and mental states. 

Utilitarian believes the punishment is means to an end and seeks to punish the offenders to 

discourage or deter future wrongdoing.  Reformative theory comes under this head.  

                                                           
7
 The Purpose of Criminal Punishment, 2004,  

http://www.sagepub.com/upmdata/5144_Banks_II_Proof_Chapter_5.pdf 

8
 Ibid 
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In short  punishment in criminal law is any  penalty, pain, or  suffering, inflicted upon a person 

by the authority of the law and the judgment and sentence of a court, for some crime or offense 

committed by him, or for breaching or omission of a duty as set by the law.  

  

History of Reformative theory, how it came into existence: 

 

Reaction to crimes has been different at different stages of civilization and even at a given time 

they have been different in different society at a given time. The attitude towards criminal has 

always been colored by extreme types of emotions displayed by society.
9 

 In words of Elmer 

Hubert Johnson
10

 the criminal may be described as monster or be pictured as a hunted animal or 

as the helpless victim of brutality. 

Before the installation of constitutional governments in most of western Europe in the eighteenth 

and nineteenth centuries, penalties were arbitrary, dependent on the whims of monarchs or the 

local nobles to whom they delegated authority to punish. There was very little proportionate 

graduation of penalties, with capital punishment available for everything from murder and high 

treason to fairly minor theft (as reflected in the old saying “one might just as well be hanged for 

a sheep as a lamb”). (Hudson 1996: 19)
11

  

After the retributive, deterrent and preventive theories couldn‟t reduce crime in society, a new 

theory called reformative theory was introduced at around 18th century. Especially after the 

humanist movement under thinkers like Becearia and Bentham the new theory began to evolve.
12

  

                                                           
9
 Rustam Thakur, “an Eye For An Eye Will Turn The Whole World Blind - In Special Context To Reformative 

Theory Of Punishment", http://www.manupatrafast.com/articles/PopOpenArticle.aspx?ID=d4648720-96bb-4fab-

8eca- 

10
 Elmer Hubert Johnson, 'Crime, Correction and Society', (Elmer Hubert Johnson Homewood, Illinois: The Dorsey 

Press, 1964.) (3) 

11
The Purpose of Criminal Punishment, 2004, 

 http://www.sagepub.com/upm-data/5144_Banks_II_Proof_Chapter_5.pdf 

12
 Available at, Neetij Rai , Theories of Punishment with Special Focus on Reformative Theory, Social Science 

Research  Network, http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1600858 

Neetij%20Rai ,%20Theories%20of%20Punishment%20with%20Special%20Focus%20on%20Reformative%20Theory,%20Social%20Science%20Research%20%20Network,%20http:/papers.ssrn.com/sol3/papers.cfm?abstract_id=1600858
Neetij%20Rai ,%20Theories%20of%20Punishment%20with%20Special%20Focus%20on%20Reformative%20Theory,%20Social%20Science%20Research%20%20Network,%20http:/papers.ssrn.com/sol3/papers.cfm?abstract_id=1600858
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The object of punishment has been considerably under the process of changes from the last 

centuries because of the Welfare State concept. At first punishment was very harsh and brutal, 

later human rights of offender also started taking into consideration.  

The move towards reformative theory began originally as a protest. It was a protest both against 

the physical conditions in prison and against the moral, spiritual degeneration, which took place 

in those conditions.
13

 

In past The focus of attention was the offence not the offender. The sentencing judges were not 

bound to choose penalties designed for reformation and rehabilitation of the offenders or to adapt 

the punishment to their needs and potentialities or to look upon the place where they are to be 

sent.
14

 

The situation has now changed in recent years as a consequence of changes in societies out look 

towards crime and criminals. There has been a rethinking about crime and punishment .Winds of 

compassion for the criminals are blowing the world over. Now it is believed that the sentence 

must be in accordance to the offender, rather than the offence, so that he can return to the fold of 

society as a law abiding citizen. Thus sentencing requires considerations beyond the nature of the 

crime and circumstances surrounding it.
15

 

Modern trends in criminology is against the imposition of severe or savage sentences against 

criminals, because the deterrent, retributive or the punitive aspect of punishment is no longer 

treated as valid consideration in the administration of criminal law. It must also be remembered 

that the normal criminal law of the country mostly deals with the ordinary offences committed 

by persons either under the pressure of, provoked or unbalanced emotions or as a result of 

adverse environment and circumstances. So while dealing with these criminals, who in many 

cases deserve a sympathetic treatment and in few cases, are more sinned against than sinners, the 

                                                                                                                                                                                           
 

13
 Sentencing  and Recidivism,  

http://shodhganga.inflibnet.ac.in:8080/jspui/bitstream/10603/6951/10/10_chapter%205.pdf 

14
 Ibid 

15
 James Vadakkumchery, Criminology and Penology, Kairali Books International (1983) p. 186. 
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criminal law should treat punishment more as reformative or corrective than as a deterrent, 

retributive or punitive measure.
16

 

What is Reformative Theory?  

The distinct feature of the theory is that unlike others it focused on the criminal rather than crime 

and seek to bring about a change in the attitude of the offender so as to rehabilitee him/her as law 

abiding member of society. According to this theory, crime is related with the existing 

psychological or physical characteristics of the offenders and with the environment and 

circumstance of the society. Hence, the criminal is treated not as a criminal but rather as a 

patient.
17

 

Reformist looks at sanction as instrument of rehabilitation and tries to mold the behavior of 

criminal on the premises that criminal is not born but made by the environment of society. 

Therefore, it is the responsibility of society to reform him by adopting certain suitable methods. 

The increasing understanding of the social and psychological causes of crime has led to growing 

emphasis on reformation rather than deterrence. Less frequent use of imprisonment, 

abandonment of short sentences and attempt to use prison as training rather than a pure 

punishment, and greater employment of probation, parole and suspended sentences are evidence 

of reformative trend.
18

 

 

This approach rejects the deterrence and retributive elements of punishments and impeccably 

advocates reformative approach on simple idea that, ‘we must cure our criminal, not kill them’. 

The reformative theory is reaction to the deterrent theory, which has failed to take into 

consideration of the welfare of criminal.
19

 

                                                           
16

 Sentencing  and Recidivism,  

http://shodhganga.inflibnet.ac.in:8080/jspui/bitstream/10603/6951/10/10_chapter%205.pdf 

17
 Theories of punishment, available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1600858 

18
 P.J Fitzgerald, Salmond on Jurisprudence, 12th Ed., Universal Law Publishing Co Pvt, 

2008). p.95 

19
 Ibid  
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The primary purpose of criminal law and penal code is to prevent the further committing of the 

crime by the individual offender. The major emphasis of the reformative theory is rehabilitation 

of offenders in pen-correctional institutions, so that they can be transformed into law abiding 

citizens. 

The reformative theory of punishment emphasizes on reformation of offenders through the 

method of individualization. It is based on the humanistic principle that even if an offender 

commits a crime, he does not cease to be a human being. Therefore, an effort should be made to 

reform him/her during the period of his/her incarceration.
20

 

V. R. Krishna Iyer, J said. Every saint has a past, every sinner has a future." -
21

. "..The 

humanistic approach should not obscure our sense of realities 

This theory recognizes the worth and dignity of every individual in society and a willingness on 

the part of society to reclaim the delinquent for his own sake, and not merely to keep him from 

again harming the society. This contemplates a constructive program under adequate facilities 

and personnel for re-educating and re-organizing the criminal's attitude by providing motivation, 

stimulation, ideas and patterns of convict.
22

 

A crime is committed as a result of the conflict between the character and the motive of 

the criminal. One may commit a crime either because the temptation of the motive is stronger or 

because the restrain imposed by character is weaker
.
 The reformative theory seems to strengthen 

the character of the man so that he may not become victim of his own temptation. This theory 

would consider punishment to be curative or to perform the function of medicine.
23

 

                                                           
20

 Available at http://definitions.uslegal.com/r/reformative-theory 

21
 Jeremy Bentham, 'An Introduction to the Principles of Morals and Legislation', (J. H. Burns & H. L. A. Hart eds., 

1970) (1789) cf Pillai, P S A, Criminal Law, 9th Ed., Butterworths India, New Delhi, 2000, p. 286. 

22
 Sentencing  and Recidivism, Available at 

http://shodhganga.inflibnet.ac.in:8080/jspui/bitstream/10603/6951/10/10_chapter%205.pdf 

23
 Rustam Thakur 

“an Eye For An Eye Will Turn The Whole World Blind - In Special Context To Reformative Theory Of 

Punishment", http://www.manupatrafast.com/articles/PopOpenArticle.aspx?ID=d4648720-96bb-4fab-8eca- 
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The proper treatment of the criminal is, accordingly, that which seeks his cure rather than his 

punishment. Prisons must be superseded by hospitals, asylums, and reformatories.
24

  

It is the duty of the state to endeavor to reform criminals as well as to punish them. But when a 

man is induced to abstain from crime by the possibility of a better life being brought home to 

him through the ministrations of a prison chaplain, through education, through a book from the 

prison library, or the efforts of a Discharged Prisoners' Aid Society, he is not reformed by 

punishment at all.
25

 

No doubt there are reformatory agencies much more powerful than punishment; and without the 

co- operation of such agencies it is rarely that punishment makes the criminal into a better man. 

But it is none the less true that punishment does help to make men better, and not simply to 

induce them to abstain from punishable acts for fear of the consequences. 

Chapter ii 

Present scenario of Reformative Theory of Punishment:  

The earlier approach held that imprisonment (custodial measure) is the only way to curb crime. 

But the modern approach has ushered in new forms of sentencing whereby the needs of the 

community are balanced with the best interest of accused.  

Not looking to criminals as inhuman this theory puts forward the changing nature of the modern 

society where it presently looks into the fact that all other theories have ailed to put forward any 

such stable theory, which would prevent the occurrence of further crime.
26

 

                                                           
24

 James Seth, The Theory of Punishment, International Journal of Ethics, Vol. 2, No.2  (Jan., 1892), pp. 232-239 

25
  Hastings Rashdall, The Theory of Punishment, International Journal of Ethics,Vol. 2, No. 1 (Oct., 1891), pp. 20-

31 

26
 Rustam Thakur 

“an Eye For An Eye Will Turn The Whole World Blind - In Special Context To Reformative Theory Of 

Punishment", http://www.manupatrafast.com/articles/PopOpenArticle.aspx?ID=d4648720-96bb-4fab-8eca- 
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This theory aims at rehabilitating the offender to the norms of the society i.e. into law-abiding 

member. This theory condemns all kinds of corporal punishments. These aim at transforming the 

law-offenders in such a way that the inmates of the peno-correctional institutions can lead a life 

like a normal citizen. These prisons or correctional homes as they are termed humanly treat the 

inmates and release them as soon as they feel that they are fit to mix up with the other members 

of the community. The reformation generally takes place either through probation or parole as 

measures for reforming criminals. It looks at the seclusion of the criminals from the society as an 

attempt to reform them and to prevent the person from social ostracism.
27

 

Rehabilitation is necessarily an individualistic approach; delinquents are treated as if their 

conduct can be manipulated and controlled. By studying each criminal his history, associates, 

environment and mental capacity an attempt would be made by suitable treatment to guide the 

criminal back to a useful life.
28

 

The court in Parveen Kumar Gupta v. State of Madhya Pradesh,
29

 stressed that the purpose of 

punishment is protection of the society, by deterring potential offenders from committing further 

offence, and by reforming and turning them into law abiding citizens. 

 

In Ram Narain v. State of UP
30

 the, Supreme Court of India has observed on sentencing that 

"sentencing is always a matter of some difficulty. It generally poses a complex problem which 

requires a working compromise between the competing views based on reformative, deterrent 

and retributive theories of punishments. Though a large number of factors fall for consideration 

in determining the appropriate sentences, the broad object of punishment of an accused found 

guilty in progressive civilized societies is to impress on the guilty party that the commission of 

                                                           
 

27 Ibid 

28
  Sentencing  and Recidivism, Available at 

http://shodhganga.inflibnet.ac.in:8080/jspui/bitstream/10603/6951/10/10_chapter%205.pdf 

29
 Praveen Kumar Gupta vs State Of Madhya Pradesh, 1974 CriLJ 57 

30
 Ram Narain vs State Of Uttar Pradesh, 1973 AIR 2200 
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crimes does not pay and that it is both against his individual interest and also against the larger 

interest of the society to which he belongs. The sentence to be appropriate should therefore, be 

neither too harsh nor too lenient.” 

Modern trends in criminology is against the imposition of severe or savage sentences against 

criminals, because the deterrent, retributive or the punitive aspect of punishment is no longer 

treated as valid consideration in the administration of criminal law. It must also be remembered 

that the normal criminal law of the country mostly deals with the ordinary offences committed 

by persons either under the pressure of, provoked or unbalanced emotions or as a result of 

adverse environment and circumstances. So while dealing with these criminals, who in many 

cases deserve a sympathetic treatment and in few cases, are more sinned against than sinners, the 

criminal law should treat punishment more as reformative or corrective than as a deterrent, 

retributive or punitive measure.
31

 

Stressing on this point the Supreme Court has held in Ram Naresh Pandy's case
32

" that modern 

criminal jurisprudence recognizes, that no one is a born criminal and that a good many crimes 

are the product of socio economic milieu. Although not much can be done for hardened 

criminals, considerable stress has been laid on bringing about the reform of young offenders not 

guilty of very serious offences and of preventing their association with hardened criminals. 

Every saint has a past, every sinner has a future." -V. R. Krishna Iyer, J
33

. "... the humanistic 

approach should not obscure our sense of realities." 

In Narotam Singh v. State of Punjab the Supreme Court has taken the following view- 

"Reformative approach to punishment should be the object of criminal law, in order to promote 

rehabilitation without offending community conscience and to secure social justice."
34

 

                                                           
31

 Sentencing  and Recidivism,  

http://shodhganga.inflibnet.ac.in:8080/jspui/bitstream/10603/6951/10/10_chapter%205.pdf 

32
 Ramnaresh Pandey vs The State Of Madhya Pradesh, AIR 1974 SC 35, 1974 CriLJ 153 

33
 Jeremy Bentham, 'An Introduction to the Principles of Morals and Legislation', (J. H. Burns & H. L. A. Hart eds., 

1970) (1789) cf Pillai, P S A, Criminal Law, 9th Ed., Butterworths India, New Delhi, 2000, p. 286. 

34
 Narotam Singh v. State of Punjab  AIR1978 SC1542 
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When a man commits a crime against society by committing a diabolical, coldblooded, pre-

planned murder of one innocent person the brutality of which shocks the conscience of the court, 

he must face the consequence of his act. Such a person forfeits his right to life." - A. P. Sen, J
35

 

These two statements of the scholarly figures of the Indian judiciary reflects the heated debate 

going on in the country with regards to the imposition of punishment upon the convicts.
36

 

Today in India there are reformatory homes for Juveniles, in Jails there are many facilities like in 

jails they have music room, library, painting room etc, here they can work and earn and read, 

play music. These are provided so that offenders don’t feel alienated and it helps a lot to mould 

them as law abiding citizens, open jail system is also one of the system of reformative theory, if 

offenders behave is good then they can be transferred to these jails, here they can live with their 

family and work under the supervision,  and many more. Government bringing many plans to 

implement this theory effectively because this seems most working in modern time.  

 

Chapter III 

Loopholes and criticism of reformative theory:  

Every theory comes with loopholes and critics, so does this theory has some loopholes. Here are 

some loopholes of this theory.  

To implement reformative theory huge investment/money/expense require to provide different 

facilities in the prison which helps to mould of criminal, which is hard to afford by poor 

countries. Moreover, the rationality of the theory is more towards incentives for the commission 

of crime rather than prevention.
37

  

                                                           
35

 Immanuel Kant, the Philosophy of Law (W. Hastie trans., 1887) (1797).; Rajendra Prasad vs State of Uttar 

Pradesh 1979 INDLAW SC 277  

36
 Rustam Thakur 

“an Eye For An Eye Will Turn The Whole World Blind - In Special Context To Reformative Theory Of 

Punishment", http://www.manupatrafast.com/articles/PopOpenArticle.aspx?ID=d4648720-96bb-4fab-8eca- 

 

37
P.J Fitzgerald, Salmond on Jurisprudence, 12th Ed., Universal Law Publishing Co Pvt, 2008 p.94 
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Reformation can work out on those people who can be reformed, there are people who cannot be 

reformed like hardcore criminal, highly educated and professional criminals.
38

 This theory 

neglects potential offenders and persons who have committed crime but not within the arms of 

law. Further, it overlooks the claims of victims of crimes.
39

 

This theory of the punishment discussed above may seem perfect if used collectively, but this 

becomes a mere joke when tried to implicate in the practical sense. The understanding suggests 

that offences need to be legally defined as suitable or unsuitable for non-custodial or community 

sentences. Murder, drug trafficking and rape could not for example be punished by imposing a 

community sentence on the offender. Only small offences like petty theft or common assault are 

recommended for alternative sentencing by the report.
40

  

Reformist believes that social environmental is responsible for crime but not individual, but this 

is not always the case.  

The main problem is whether it is the 'protection of society', or the prevention of crimes, which 

should given priority while awarding the sentence. 

One major loophole is recidivism (it is a tendency to relapse into a previous condition or mode of 

behavior; especially: relapse into criminal behavior). 

In the Indian scenario also looking at the crime statistics we can see that the percentage of 

recidivists among offenders has increased to 10.4 percent during 2004.
41

 Although it decreased 

to 6.9% in 2012.
42
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One criticism is that if criminals are treated as patients some of the hardened criminals are 

incurably bad. If prisons are turned into comfortable place, the prison might turn into dwelling 

place, at least for poor people. Even with the application of the theory crime rate is ever 

increasing. Salmond says that “ the application of the purely reformative theory leads to 

astonishing and inadmissible results”.
43

 

One more problem comes because of lack of uniformity in the quantum of punishment given by 

different courts for the same or similar offences. The problem of sentencing disparity between 

courts is not so much one of different sentences, but inconsistency in basic principles and 

sentencing assumptions.  

This disparity not only offends the principle of justice, but it also affects the rehabilitative 

process of the offender, and may create problems like indiscipline and riots inside the prison.
44

 

Disparity in sentences created hatred in the mind of the offender. The man who is sewing a life 

imprisonment for the same act for which a fellow prisoner is serving five years sentence is not 

likely to be receptive to correctional programs. His attitude will be that he has been unfairly 

treated in sentencing and may well reject all attempts to rehabilitate him. In fact he must have 

lost his faith in all the institutions dealing with administration of criminal justice.  

 

In Asgar Hussain's case the Supreme Court has pointed out these points "the differentiation in the 

matter of sentence cannot be justified on the ground of the status of accused. The disparity in the 

sentence creates hostile attitude in the mind of the offender and reduces the chances of his re-

socialization as the offender feels that he has been discriminated"
45

 

But disparity does not always offend the principle of justice, if it discloses a rational basis for 

differentiation, like the attitude of the criminal and his potentiality for reformation or recidivism. 

                                                           
43

 Neetij Rai , Theories of Punishment with Special Focus on Reformative Theory 

Social Science Research  Network, http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1600858 

44
 R.O. Dawson, The sentencing: The Decision as the type, Length and conditions of Sentence (1969). p.216. 

45
 Asgar Hussain vs The State Of UP AIR 1974 SC 336, 1974 CriLJ 279 



V O L U M E  I  I S S U E  I                L I J C R L  | 20 

 

 

So instead of uniform sentences what we need is a uniform philosophy, which may produce a 

sentence in tune with the legal and social policy.  

One problem is in implementation of reformative theory is longer period of sentence.  

Longer period of imprisonment reduces the chance of re socialization of the offenders. Longer 

imprisonment, not only breeds hostility and resentment, but also makes it more difficult for the 

offender to avoid further law violations.
46

  

As the sentence is longer, the chances of re-socialization decreases, the personality becomes less 

stable, non-prison contacts diminish, person become involved with groups who tend to accept the 

norms of criminal sub culture and participates in their abnormal behavior. In short, a longer 

sentence not only frustrate the rehabilitation programs, but also increases the rate of recidivism 

and have deteriorating effect upon the inmates' abilities to function as a normal person.
47

 

Some scholars claims that the Reform theorists are unaware of the conflict that generally exists 

between their views concerning punishment and their views concerning other social practices. 

Specifically, they fail to see that reform practices, as usually indorsed, involve coercion and 

manipulation presupposing moral inequality which is, in general, unjustified.
48

 

Although this theory works stupendously for the correction of juveniles and first time criminals, 

but in the case of a hardened criminal this theory may not work with the effectiveness
.49

 

Chapter iv 

Effective implementation of Reformative theory and Role of Judiciary and different 

institution:  
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Reformation must involve change of environment which makes a person criminal reducing his 

personality adjustments, and create barriers in the inculcation of the principles of good 

citizenship. Such a program may even require restriction of liberty and curtailment of rights and 

privileges. In other words, the reformative procedure must not be so pleasant as to encourage 

further criminal activities but it must be so designed as to produce desirable changes in the 

personalities of offenders.
50

 

A three sentencing element model was given by Wisconsin Sentencing commission to reduce 

recidivism by which judges should consider three critical sentencing elements in order to 

substantially reduce recidivism. Those elements include (1) objectives of sentencing (2) facts of 

the case and offender (3) effectiveness of sentencing options. The area at which the three 

elements intersect contains the optimal sentence to reduce an offender's likelihood to reoffend.
51

 

Judge play a very crucial role while giving sentence. Protection of society and stamping out 

criminal proclivity must be the object of law which must be achieved by imposing appropriate 

sentences. Imposition of sentence without considering its effect on the social order in many cases 

may be in reality a futile exercise. Sentencing is the most critical part in administration of 

criminal justice, because here the interest of society and individual offender are at stake.  

The system lacks efficiency if it fails in its essential function of protecting society by deterring 

offenders. It lacks credibility, if it does reflect 'the mood and temper of society' towards 

misconduct of offender, and thereby ratify and reinforce the values of the society. The system 

deserves indictment, if it fails to provide an equitable justice to the offender, for no other factor 

impinges most than a sense of in-justice in the mind of a convicted offender.
52

  

In past judges responsibility  used to end with the imposition of the sentence. Many criminal 

court judges, sentenced offenders to confinement, without fully recognizing what would happen 
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after sentence was imposed. Now, in the recent years, primarily because of the emergence, and 

development of the idea of re-socialization of the offenders and growing number of law suits by 

prisoners, the courts have become increasingly aware of the condition of "prison confinement", 

and are thus called upon to participate in the activity which in the main had been a matter for the 

administrator.
53

 If judges power of sentencing left outside then judge can do a little only, even if 

he were so minded, to adapt his sentence to reforming aims.
54

  

While adjudging the law, it must be in the mind of every judge, that he has his own share of law 

making and has an important role to play in the process of interpretation of the provisions of the 

Constitution or a statutory enactment, the application of a precedent and laying down of a rule, 

where the matter is not governed by the statutory provision or case law.
55

 For the correction of 

the offenders the sentencing judge has a very important role to play. By awarding a proper 

sentence within the limits of the penal statutes, he can make maximum contribution for the re-

socialization of the offenders. 

The role of judges and magistrates in sentencing is crucial because sentencing decisions involve 

such a large element of discretion. It is rare that the sentence for an offence is fixed by law.
56

 

Sentencing is the most critical part in administration of criminal justice, because here the interest 

of society and individual offender are at stake. So judge plays a crucial role in reformative 

system. 

Conclusion: 

With the time & increase in population, today the number of crime is also increasing at an 

alarming rate. Hence the punishment is important issue for social security of the legal fraternity. 

The reformative theory of punishment have its have own positive and negative aspects. Among 

other theories reformative theory seems to be more appropriate method to deal criminals and 
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crime. Mostly criminals are looked upon by a negative approach, this theory recognize offenders 

rights and dignity. It believes that offenders are also part of society and if proper rehabilitation, 

motivation and care given, they can also be reformed into law abiding citizens.   

All theories of punishment have their own importance. At different times each was highlighted 

by penologists. But none of the theory is perfect and cannot work alone. Hence, these theories 

are in fact complementary to each other. A penal system needs to have all of them, the only 

question is that which theory is to be given more priority and in today’s context Reformative 

theory seems to be the most suitable. 

But in some serious offence court has to consider victim’s plight in a case involving rape etc 

where it ruins person’s normal life, in these cases court should not emphasized on reformative 

theory. The court has to do justice to both offender as well as society also. The proper balance 

must have been taken by the court and legislature.  
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EMERGING TREND IN CYBER CRIME 

*Sukriti Ghai & Vishnu Tandi, The Northcap University 

 

ABSTRACT 

Crimes, in whatever form, always affect the society directly or indirectly. Internet has become 

our necessity and we use it in every field of society. Misuse of computer with the help of 

internet, leads to illegal acts, are often categorized as cyber-crime such as fraud, stealing 

identities or violating privacy etc. Cyber-crime is not defined anywhere in any legislation under 

Indian law but Information of technology Act 2000 deals with offences related such crimes in 

India.  

In this paper we would like to discuss the increase rate of cyber-crimes, its impact on society, 

laws dealing with cyber-crime in India and case laws related to cyber-crime. We will also 

mention the different kinds of cyber-crimes which commonly prevail.  

  

INTRODUCTION:- 

Technology has transformed the shape of our lives. It has made an adverse impact on one’s day 

to day life. Whether personal or professional; technological development and its related risks go 

hand in hand. Those risks involved have led to some severe offences and crimes commonly 

known as cyber-crimes. Coalescing all the accepted definitions of cyber-crimes, it could be 

found out that with the emergence of making our lives trouble-free, technology (involving 

computers, mobiles, internet etc.) has given a new type of crime where it is not necessarily 

wrapped up with any kind of physical harm, but instead involves a damage to one’s personal 

information and therefore impairing one’s reputation.  

There are giant numbers of activities such as cyber stalking, identity threat, computer viruses, 

spam activities, financial fraud, harassment etc. Some statistical studies have divulged that 

cyber-crime cases over the past two years have promptly augmented. There were 4192 cyber-
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crimes in 2013 which were 2761 in 2012. If one considers such crimes as per Indian Penal Code 

also, the number of crimes was 5500. Police has arrested 3301criminals in this regard.
57

  

The most common form of cyber-crime is the harassment caused to victim over internet resulting 

in defaming one’s character. Such kinds of crimes target individual or group of individuals with 

a criminal motive to intentionally harm the reputation of that person. Physical harm is not 

necessary in such crimes but can harm victim mentally with the help of using modern 

telecommunication networks. Cyber-crime is nowhere defined in any legislation under Indian 

law but the United Nations Manual on the Prevention and Control of Computer Related 

Crime includes fraud, forgery and unauthorized access in its definition of cyber-crime
58

.  

Basically there are two main activities which constitute cyber-crime. Under first activity they 

target computer networks or devices such as viruses, malware, or denial of service attacks under 

second category covers crimes facilitated by computer networks or devices such as cyber-

stalking, fraud, identity-theft, extortion, phishing(spam) and theft of classified information. 

RECENT TREND IN CYBER CRIME:- 

In today’s time cyber-crime has become a serious threat and is quite different from old-school 

crime, such as robbing, mugging or stealing. Criminals can commit it from remote location and 

they need not worry about the law enforcement agencies in the country where they are 

committing crimes. 

Social networking sites has encouraged new ways to communicate and share information. 

Millions of people are using these websites daily. These websites were started with the purpose 

of connecting people and sharing information but now these are used for harassing people, 

stealing information, threatening and many other illegal activities which under the purview of 

cyber-crime. 

Most of the internet frauds reported in India are relating to phishing, usages of stolen Credit 

cards, debit card, unauthorized fraudulent real time gross settlement (RTGS) transactions, 

fictitious offers of funds transfer, remittance towards participation in lottery, money circulation 
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schemes and other fictitious offer to cheap funds etc.
59

 As per the report of standing committee 

on information technology there have been cyber-attacks on the public sector and private sector 

IT infrastructures like website defacements, intrusions, network probing, and targeted attacks to 

steal some information, identity theft (phishing) and disruption of services. About 300 end user 

systems on an average are reported to be compromised on a daily basis. More than 100,000 

viruses/worms variants are reported to be propagated on the net on a daily basis, of which 10,000 

are new and unique. 

There are three main trends are prevailing in the world and these are- 

 Internationalization of Organized Crime 

 Growth of Social Media 

 The Emergence of Advanced Persistent Attack 

Internationalization of Organized Crime- Cyber criminals has spread their feet globally and 

because of that it has become harder to trace them and stop their illegal activities. A lack of 

international collaboration also makes it harder to track down hackers as they attack from 

multiple locations.
60

 When Stuxnet hit India last year, it sent alarm bells ringing in the highest 

offices of the country, after all, India was the third-most infected country in the world.
61

 

In the words of Mr. Krishna Sastry Pendyala, asst.government examiner, cyber Forensic 

Division, Director forensic science, “cyber-crime is an organized crime, much like the mafia. 

There are powerful geographically dispersed actors in the scheme.” One of the biggest problem 

in the fight against international cyber-crime is inter and intra national collaboration. With 

ambivalent cyber laws and a lack of international co-operation, cyber criminals are enjoying a 

free run says Pratap Reddy, director, cyber Security, Nasscom. 

Growth of Social Media- We have accepted social media as a need of life. We share our 

information, promote our business and communicate with each other. It is the perfect opportunity 

for cyber attackers. They can easily steal company’s data and personal information through these 

websites. Use of these social websites is unstoppable. Earlier the use of social media was choice 
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but now it has become a necessity. According to data from GISS (Global information for security 

survey), 49% of Indian enterprises intend to increase access to social media. 

Social media plays a significant role in spear phishing attacks. According to a recent report by 

Cisco (E-mail Attacks: This Time It's Personal), spear phishing levels have jumped three-fold in 

the last 12 months. There is one new concept of engineering attack that is click jacking. It is a 

way to encourage someone to do something which he won’t do otherwise. Click jacking is most 

commonly noticed on Facebook. For example a friend posts a shocking video on Facebook. If 

the post tickles your curiosity enough you'd be tempted to watch the video. But when you click 

on the play button, you notice that instead of the shocking video you've gone and liked the video 

and it goes as a news feed to all your friends.
62

 

In one of the most popular and the very first case filed undr section 67 of information technology 

act, 2000- State of Tamil Nadu vs. Suhas Katti. It was the case of online harassment where the 

accused has posted obscene, defamatory and annoying messages about a divorcee woman in the 

yahoo message group. The victim also received e-mails by the accused in order to cause more 

nuisances over the internet. There is no doubt in the fact that making an e-mail id is way easier 

where it doesn’t require much of computer skills. Hence, the latest news so declared by the 

Gmail and yahoo that now they are to make phone nuber mandatory for the new e-mail ids. They 

claimed that this would help them to check spam e-mail senders.  

"In an effort to protect our users from abuse, we sometimes ask users to prove they're not a robot 

before they're able to create or sign in to accounts. Having this additional confirmation via phone 

is an effective way to keep spammers from abusing our systems," the website said.
63

 

The Emergence of Advanced Persistent Attack- attackers steal data but do not destroy that data. 

These data remains undetected for long time. In March 2011, cyber attacker targeted RSA. It was 

most audacious security breach of the year. Attackers sent an e-mail to 12 people of an organization 

with an excel file titled as 2011 recruitment plan. 11 of them deleted the mail but one didn’t. One click 

on the attachment was enough for the attackers to sniff around the network, determine key servers and 

then slowly get access to them. These crimes also termed as APT (advanced persistent threats). In 
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these crimes, criminals gather detail information regarding the target. With full preparation attackers 

attempt their work. 

TYPES OF CYBER ATTACKS:- 

Cyber-crime is a broader term which includes different kinds of crimes. There is no universally 

categorization of cyber-crime. Criminals keep changing their method and skills of crime. Here are few 

crimes which are commonly prevail- 

Hacking- unauthorized access of computer and networks comes under hacking. Criminals steal 

information from computers and hard disks. 

Email Bombing- it crashes the server by sending a large number of mails to the victim. 

Salami attacks- such attacks are related to financial crimes. In such crimes criminal deducts very 

small amount of money from account and account holder generally did not notice such deduction but 

criminals collect huge amount by this way. It involves money transaction frauds popularly known 

as financial frauds or computer frauds. Computer fraud is any dishonest misrepresentation of fact 

intended to let another to do or refrain from doing something which causes loss.
64

 Financial 

frauds leads to deleting data, destroying the output, mislead the person, having made 

unauthorized transactions, transferring money by using fake identity etc. 

In one of the international cases, where there was a financial fraud of over US $ 466,000 in March 

2010, where the money disappeared from the accounts of Village View Escrow, a small business in 

California that holds funds for real estate transactions. The money was siphoned in 26 online wire 

transactions that scattered funds to a network of people under orders to wire the money to banks in 

Eastern Europe via Western Union 

Virus- viruses are computer programs and attached with computer only. It transfers from one 

computer to another through removable disks or by other way. Generally it affects the data of 

computer such as stealing hard aspace, accessing private information, corrupting data, spamming 

contacts etc.  
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Web jacking-it is similar to hacking. Criminal crack password and take control of other’s website. 

Actual owner doesn’t have control over website but hacker handles it, it is called web jacking. 

Service Attack- it crashes the computer system by offering more resources and programs then it can 

handle. It is a special kind of hacking. 

Data diddling- In data diddling covers the alteration of raw data in computer before 

producing.Electricity Boards in India have been victims to data diddling programs inserted when 

private parties were computerizing their systems. 

Cyber stalking- online harassment by sending E-mails and online messages come under the 

cyber stalking. Criminals collect information by any way or may know the victim personally and 

start harassing and make the victim’s live miserable. 

CONCLUSION:- 

Criminals have developed a large network of cyber-crime. They always come up with new skills 

and methods of crime.  The growth of cyber-crime in India, as all over the world, is on the rise 

and to curb its scope and complexity is the pertinent need today. The law enforcement agencies 

are not able to make strong law to control cyber-crime because these criminals keep changing 

their method and technology to quickly. Hence Commercial institutions and government 

organization need to look at other methods of safeguarding themselves. Cyber-crimes are not 

going away, if anything it is getting stronger. We should learn from past incidents and use that 

information to prevent further crime. India has adopted The Information Technology Act 2000 to 

protect citizens from cyber-crimes but problem is that cyber-crime can be committed from 

anywhere in the world and global connectivity of internet helps these criminals to hide their 

identity and they make use of service provider to hide their traces.   
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“MISUSE OF WOMEN ORIENTED LAWS- NEED FOR THE CHANGE” 

*Vaibhav Mittal & Smiti Dubey, The Northcap University 

 

INTRODUCTION 

‘Gender equality’ is enshrined in the Indian Constitution in its Preamble, the fundamental rights, 

fundamental duties and the Directive principles. The Constitution of India not only grants the 

women equality, but also empowers the State to make laws or to take such measures as to 

prevent the discrimination against women. This paper focuses towards the question of whether 

the laws which are meant to protect and empower women, are actually empowering them? Or 

being misused by them? Or, being used by women against men? The paper highlights the misuse 

of women-oriented laws in an appropriate manner pointing out the legislations made, legalities 

involved, and the role of judiciary in respect thereof. 

It is not being said that, crime against women and their inferior status is a myth; everyone 

deserves a fair and just life equally as their counter-parts. But, as it is rightly said, each and every 

coin has two sides to it, without looking at both the sides; one must not form an opinion on one 

side to it. The gender equality initiatives were not a result of misogyny, but it was an attempt to 

protect, save, empower and fight for equality of everyone in our society, to provide a level-plain 

field for all and everyone.  

This paper does not speak against the protective umbrella that the women enjoy as the outcome 

of the laws and guidelines that are enacted since they deserve that special treatment to safeguard 

their interest, life and future but such legislations shouldn’t anyway make things look utterly one 

sided affair once it is put head-on against their male counterparts. It speaks strongly against the 

very legislations that are being misused so rampantly by the women. If any law or legislation or 

rules & regulations are formulated by the law makers (‘legislators’), then the thumb rule of 

formulating any such law/legislation/rule/regulation is- 

a) It should protect and preserve the interests of the oppressed and less powerful section of 

the society. 
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b) It should bring and maintain social balance among the various sections of the society. 

c) It should have an unbiased approach towards any issue at hand with a holistic framework. 

d) It should also have checks-and-balances to prevent and stop any kind of misuse. 

The purpose of this paper is to aware the readers of the threats and misuse of women-centric 

laws to the men in India and to support the gender equality in a rightful manner. Gender-bias 

deepens the division of society based on sex and it is believed that our country needs to learn 

solidarity, unity and tolerance towards those different from us. 

WOMEN ORIENTED LAWS 

In India, family has always been of prime importance and marriage being an integral social 

institution was regarded as the affiliation between the body and soul of two people; husband and 

wife. There has been a considerable downfall in the socio-cultural and legal status of women in 

the past.  

In the modern era, various legislations and laws passed have been influential in nourish and 

nurture the position of women in society. Not only the provisions favouring women were 

incorporated during the enforcement of Constitution when it was framed but various 

amendments have been made, including framing of legislations such as Dowry 

Prohibition(Amendment) Act, 1984, The Equal Remuneration Act, 1986, The Hindu Marriage 

Act, 1956, The Hindu Succession (Amendment) Act, 2005, The Muslim Women (Protection of 

Rights on Divorce) Act, 1986, The Commission of Sati (prevention) Act, 1987, Protection of the 

Women from Domestic Violence Act, 2005 have been introduced from time to time as and when 

required. Also, various separate sections have also been incorporated in the Indian Penal Code, 

Criminal Procedure Code, which deals with the offences committed against women and sanction 

of court thereupon.  

Unfortunately, these days matrimonial litigation is increasing at an alarming rate in our country 

and all the courts including the Apex Court is flooded with huge logs of such cases involving 

disputes of dowry, maintenance, cruelty etc. There are sometimes false and frivolous cases also 

being filed by the wife on their male counterparts and their respective families. So, this clearly 

demonstrates the resentment and chaos in the family life of large number of people of the 
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society.
65

 The main reason behind the resentment and chaos in the families in such cases is 

because of the laws relating to the demand of dowry, domestic violence. These are the biggest 

societal evils that are being faces by our society and such acts shouldn’t be tolerated by any 

civilized nation and every appropriate step should be taken which may eradicate it and the people 

involved in such acts should be punished severely. But, it is of utmost importance that the other 

side of the coin (person) involved often unanticipated should not be ignored. The other side of 

the coin is the misuse of such provisions by reprobate wives to sabotage havoc on their husbands 

and in-laws which jeopardizes the institution of marriage. The misuse of provisions to such an 

extent has shaken the very foundation of marriage itself and has proved that it is not for the 

betterment of the society at large, so the need for the time of hour is to prevent and stop the 

misuse of such legislations or provisions which are empowering women but are being used by 

them against their husbands and in-laws for an ill-motive. 

Biased Indian laws 

The Committee on Reforms of the Criminal Justice System, chaired by Justice V.S. Malimath, 

set up by the Ministry of Home Affairs, on March 2003, recommended certain amendments to 

Section 498 of the Indian Penal Code(IPC) on the basis that it was being highly misused by the 

women at large. To quote the suggestions of the committee:- 

“There is a general complaint that section 498A of the IPC regarding cruelty by the husband or 

his relatives is subjected to gross misuse and many times operates against the interest of the wife 

herself. This offence is non-bailable and non-compoundable. Hence husband and other members 

of the family are arrested and can be behind the bars which may result in husband losing his job. 

Even if the wife is willing to condone and forgive the lapse of the husband and live in matrimony, 

this provision comes in the way of spouses returning to the matrimonial home. This hardship can 

be avoided by making the offence bailable and compoundable.”
66

 

The 243rd Law Commission report on Section 498A stated: “The point to be noted is that the 

value to be attached to the rights of women is no less than the value to be attached to the family 

                                                           
65

 Preeti Gupta vs. State of Jharkhand and Another criminal appeal no. 1512 of 2010. 
66

 http://www.498a.org/contents/general/Malimath%20Committee_SelectedSections.pdf 



V O L U M E  I  I S S U E  I                L I J C R L  | 33 

 

 

as a unit and vice-versa. The challenge before the community is to ensure the promotion of both 

values.”
67

 

Chapter XX-A of Indian Penal Code, 1860, refers to ‘cruelty by husband or relatives of husband’ 

and it is inclusive of section 498-A. Section 498-A thereby states, that whoever being the 

husband or relative of the husband of woman, subjects such woman to cruelty shall be punished 

with the imprisonment for a term which may extend to three years and also be liable to fine. 

Explanation- For the purpose of this section, “cruelty” means-  

(a) Any wilful conduct which is of such nature as is likely to drive the woman to commit suicide 

or to cause grave injury or danger to life, limb or health (whether mental or physical) of the 

woman; or  

(b) Harassment of the woman where such harassment is with view to coercing her or any person 

related to her meet any unlawful demand for any person related to her to meet such demand. 

The section was enacted to defy the intimidation of dowry deaths in India. The Criminal Law 

Amendment Act, 1983 (Act 46 of 1983) had introduced this section in the Indian Penal Code. It 

also added section 113-A to the Indian Evidence Act which thereby talks of presumption 

regarding abetment of suicide by married woman. The main objective and purpose of section 

498-A of I.P.C is to protect a woman who is subject to harassment by her husband or relatives of 

husband. 

Survey in regards to cases filed under Section 498(a) 

As per the statistics of the National Crime Records Bureau’s ‘Crime in India’, approximately 

200,000 people, inclusive of 47,951 women, were arrested for the dowry offences in 2012 but 

only 15% of the accused persons were convicted. This shows that how the women-oriented laws 

are being highly misused and this is a gross violation of judicial system. There has been a 75% 

rise in the number of pending cases before the courts in regards to dowry cases and also the 

conviction rate of cases under Sec 498A was 21% in 2007 and had dropped to 16% in 2013 

while the average conviction rate in other IPC crimes remained more or less at 40% each year. 

Also, this category of crime has highest number of women to men ratio in terms of arrest since 
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2007.
68

 This data brought up by the National Crime Records Bureau shouldn’t be ignored and 

certain deliberations are required to be made in regards to the same. 

Recent Judgments By Hon’ble Courts 

The Gautam Budh Nagar district court in 2012 acquitted all the accused in the infamous Nisha 

Sharma dowry case for the lack of concrete evidence against them. In 2003, the girl from Noida 

in the national capital region (NCR) shot into the limelight as she turned back her marriage party 

refusing to tie the knot because she claimed that her to be in-laws had asked for dowry. The 

police arrested Nisha's to be husband Manish Dalal and his family members for dowry 

harassment.
69

 The case went on for about 9years, the mother of the husband was a government 

school teacher and because of such allegations of dowry, she was suspended from the school and 

wasn’t able to secure her pension and provident fund, the husband was dismissed from his job as 

well because of the limelight of the case, this is the mental harassment that was being suffered by 

the family of the husband. Even the concerned school introduced a chapter regarding the family 

for class 6
th

 students to know about the situations of dowry cases. This was all very disheartening 

and affected the husband’s family in a very awful manner. 

There was a Supreme Court case of ‘Arnesh Kumar vs. State of Bihar & Anr.
70

, wherein the apex 

court said that  

‘the attitude to arrest first and then proceed with the rest is “despicable” which must be curbed 

and directed all state governments to ensure that police do not resort to arresting in all offences 

punishable up to seven- year jail term including dowry harassment cases.’ “We direct all the 

state governments to instruct its police officers not to automatically arrest when a case under 

Section 498-A of the IPC (dowry harassment) is registered but to satisfy themselves about the 

necessity for arrest under the parameters laid down flowing from Section 41 CrPC,” a bench 

headed by Justice C K Prasad said
71
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Additional sessions judge Kamini Lau said in a case determining the misuse of provisions of 

dowry harassment by women as "legal terrorism''. 

"The provisions of Section 498A are not a law to take revenge, seek recovery of dowry or to 

force a divorce but a penal provision to punish the wrongdoers. The victims (women) are often 

misguided into exaggerating the facts by adding those persons as accused who are unconnected 

with the harassment under a mistaken belief that by doing so they are making a strong case." 

 

And similar stand was taken by the Supreme Court in the case of Sushil Kumar Sharma Vs. 

Union of India (UOI) and Ors.
72

 wherein it was held by the Apex Court that  

“Merely because the provision is constitutional and intra vires, does not give a licence to 

unscrupulous persons to wreck personal vendetta or unleash harassment. It may, therefore, 

become necessary for the legislature to find out ways how the makers of frivolous complaints or 

allegations can be appropriately dealt with. Till then the Courts have to take care of the situation 

within the existing frame work. As noted above the object is to strike at the roots of dowry 

menace. But by misuse of the provision a new LEGAL TERRORISM can be unleashed. The 

provision is intended to be used as a shield and not an assassin’s weapon. If cry of “wolf” is 

made too often as a prank assistance and protection may not be available when the actual 

“wolf” appears. There is no question of investigating agency and Courts casually dealing with 

the allegations. They cannot follow any straitjacket formula in the matters relating to dowry 

tortures, deaths and cruelty. It cannot be lost sight of that ultimate objective of every legal 

system is to ARRIVE AT TRUTH, PUNISH THE GUILTY AND PROTECT THE INNOCENT. 

There is no scope for any pre-conceived notion or view.” 

The two-judge bench of the Supreme Court, headed by Justice Chandramauli Kumar Prasad held 

that now the anti-dowry protection laws which have been incorporated to protect the women 

from being harassed because of the demand of dowry by her in-laws, but now-a-days the very 

legislation is being ‘used as a weapon’ by disgruntled wives to harass her in-laws in the most 
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simplest way and get the husband and his family members arrested by the police by just making 

an allegation against them.
73

 

Suggestions 

 Section 498(A) of IPC should be amended as to make it gender neutral. 

 Those who file false and frivolous complaints against innocents under section 498(a) of 

IPC should be punished accordingly by law. 

 Old aged parents/grand-parents of the accused, or the minors/children involved shouldn’t 

be arrested by the Police without any reasonable ground to do so. Necessary orders 

should be passed to stop the arbitrary arrests made by the police. 

 There shall be a provision to allow the male counterparts and their families and relatives 

to file a similar case of harassment under section 498(A) as women are allowed. 

 Also, the recommendations given by the 243
rd

 Law Commission Report and also the 

suggestions given by the Malimath committee should be incorporated in the Act. 

These are the few suggestions that can be made to be incorporated in the current provisions of 

law so as to actually improve the present scenario and let the legislations be used for the actual 

purpose they were incorporated for. The laws should be amended from time to time keeping in 

mind the need of the hour. It shouldn’t be left as it is so as to allow the negative minds to use it 

as a weapon against others who are innocent. 
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CONCLUSION 

At the end the question that comes to the mind is ‘Is this why there was a demand for stringent 

laws? Are these examples set forth by the women of our nation tells us what we truly mean by 

the term ‘women empowerment’ that a woman who wants her husband and in-laws to suffer can 

ruin their lives if she wants to? Women are using such laws to torture other women only either 

her mother-in-law, grandmother or any other relative of the accused (husband). This way around, 

if the legislations meant to protect are being used as weapons and the courts being over-burdened 

by with false cases, would their ever be a country free of crime against women?  

When a women plays a gender card and settles scores with whomsoever she wants to, it cannot 

be referred to as an act of Empowerment. Any such act should be highly condemned and should 

affect the women rights activists also because it doesn’t support the very cause they have 

engaged their lives in. It is oppugnant to showcast such acts to be an outcome of Women 

empowerment, it is a sign of ‘legal terrorism’ as rightly quoted by the Supreme Court in the 

recent judgment delivered and have significantly repeated similar stands in such cases wherein 

false accusations have been made by the complainant (wife). The Apex Courts have raised the 

issue of misuse of such women-oriented laws by the women in most of the cases by far. It can be 

concluded by saying that, filing false and frivolous cases are no less a crime against an actual 

victim of such crimes involved, as it very much affects the repute of the accused and his family 

concerned as well.  

As it is rightly said, “If cry of wolf is made too often, assistance might not come when actual 

wolf appears.” The legislations being made are there for some reason, to provide assistance and 

protection to those in need, it’s just the need of the hour to be wary of the wolf in sheep’s 

clothing. 
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SEDITION LAW: ORIGIN AND JUDICIAL INTERPRETATION 

*Yogita Lohia, The Northcap University & 

Ayush Maken, St.Soldier law college Jalandhar 

 

WHAT IS SEDITION? 

In general term, Sedition is basically any form of speech; action or writing that incites the 

detestation against the established order and harms the systematic peace of the country. The term 

“Sedition” may include any commotion, though not aimed at direct and open violence against the 

laws. A seditionist is one who engages in or promotes the interests of sedition
74

. 

The term “Sedition” is defined under Indian Penal Code which states as follows , "Whoever, by 

words, either spoken or written, or by signs, or by visible representation, or otherwise, brings or 

attempts to bring into hatred or contempt, or excites or attempts to excite disaffection towards 

the government established by law in India, shall be punished with imprisonment for life, to 

which fine may be added, or with imprisonment which may extend to three years, to which fine 

may be added, or with fine." Based upon the nature of the seditious charged
75

. 

Further section 124-A of Indian Penal Code was repealed by the Indian Penal Code Amendment 

act 1898 and new law was introduced. The constitution of India does not define the word 

sedition but it deals with the “offences related to the state” under chapter VI. Even though the 

constitution of India says that all the citizen have the right to freedom of speech and expression 

which incorporates protection to its entire citizen and also states that every citizen holds the right 

to raise his or her opinion through print or electronic media wherein certain restriction are being 

imposed on these rights
76

.  

 

ORIGIN OF THE SEDITION LAW 

Wahabi movement censored after 1870s, led by Syed Ahmed Barelvi of the 19
th

 century led to 

the origin of sedition law in India. The Wahabi movement centered on Patna and was an Islamic 
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revivalist movement. The term “sedition” was introduced by the British in the Indian Penal Code 

1870 to outlaw speech that attempted to excite disaffection towards the government established 

by law in India. Sedition law was used to quash the freedom struggle and retain imperial power.  

The famous personality Jogendera Chandra Bose who was the editor of Bangobasi was charged 

for sedition in 1891 for his criticism of the “age of consent bill” where he wrote that the bill was 

disastrous to religion and was being forcefully imposed on Indians
77

.  

Later Mahatma Gandhi was also tried for his article which was published in the magazine “youth 

India” where he said that the section 124-A of the IPC was designed to restrain the liberty of the 

citizen and also held that affection cannot be manufactured or regulated by the law. If a person 

has no affection then one should be free to give the fullest expression to their disaffection unless 

a person does not contemplate or promote to violence. 

JUDICIAL INTERPRETATION ON SEDITION LAW 

There has been lot of criticism on Sedition law and has been used against many persons since the 

British period so, the law on Sedition is also being interpreted by judiciary in different cases and 

from different perspective:  

In the case of Queen Empress v. Bal Gangadhar Tilak
78

 Wherein the privy council explained the 

law on sedition under section 124A of the IPC for the very first time that “Sedition is the offence 

which consisted in exciting or attempting to excite in others certain feelings towards the 

government and not the exciting or attempting to excite the mutiny or rebellion or any sort of 

actual disturbance, great or small”. Further the Court held that it is absolutely immaterial where 

there is any outbreak or if any disturbance is being caused towards the government.  

The Allahabad High Court in case of Ram Nandan v. State of Uttar Pradesh
79

 , held that the 

prevailing sedition law is to be ultra-virus under article 19(1) (a) and section 124-A of Indian 

Penal Code was held to be unconstitutional because while highlighting the section it restricts 

                                                           
77

 Articles written by jogendera  Chunder  bose (which  were alleged to be seditious in queen empress v. jogendra 

Chandera  bose and anrs. 18 92 ILR 19 Cal 35 
78

 (1897) 22 Bom 112 - Justice Strachey  
79

 AIR 1959 All 101, 1959 CriLJ 1 



V O L U M E  I  I S S U E  I                L I J C R L  | 40 

 

 

freedom of speech in disregard of whether the interest of public order or the security of the state 

is involved and is capable of striking it at the very root of the Constitution. 

In the Constitution Bench of five Judges in the Case of kedarnath Singh v. State of Bihar
80

 

wherein the Apex Court on pointing towards the law on Sedition highly reduced the scope of the 

offences to which the sedition law could be applied and held that any law enacted in the interest 

of the public order may be saved from constitutional invalidity. Further the offences of the 

sedition law were held as incitement to violence or the tendency or the intention to create any 

public disorder.  

Subsequently in the case of the Balwant Singh v. State of Punjab
81

, the Supreme Court while 

relying on the doctrine of ‘imminent violence’ almost like an ‘acid-test’ for determining 

seditious activity, that the casual raising of slogans once or twice by two individuals alone cannot 

be aimed at exciting or attempt to excite hatred or disaffection towards the Government as 

established by law in India. 

Recently in the year 2012, In the case of Aseem Trivedi the cartoonist was being arrested for the 

charges of sedition because his banners and cartoons mocked the constitution, parliament and the 

India’s national flag. Several well-known personalities criticized his arrest
82

 

 In 2010, writer Arundhati Roy was also arrested for making anti-India speech in New Delhi at a 

conference on “Azadi- the only way. The following words of the Arundhati Roy were held to be 

seditious:  

“Kashmir has never been an integral part of India. It is a historical part. Even the India 

government has accepted the fact.”  

Through these words the Arundhati Roy and the others were charged under sections 124 A 

(sedition). However after taking political opinion the ministry decided not to file any case against 

her words
83
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In 2009 V Gopalaswamy (Vaiko) sedition charges were being framed and was being slapped for 

his statements against India’s sovereignty in speech on Sri Lanka’s war with LTTE 

Thus, if the Sedition law is used arbitrarily it would violate the freedom of Speech and 

Expression as enshrined under article 19 of the constitution of India. 

CURRENT POSITION: 

Even after different interpretations by the courts, India is one of the few countries where there is 

an outdated law on sedition and the provisions related to the sedition needs to be amended. Still 

today in this democracy country the Section 124-A continues to be used in irrespective of 

whether the alleged seditious act or words constitute the tendency to cause incitement to violence 

and cause public disorder. Further it is demanded by various sections of the society that under 

the India Penal Code there are certain sections relating to the law of sedition which must be 

removed and need amendment. 

The hon’ble Supreme Court of India in Maneka Gandhi v. Union of India
84

 held that freedom of 

speech and expression carries with it the right to gather information which is not limited to one 

country but can be exchanged from different countries also which is not being confined to the 

geographical limitations. Thus, criticism against the government policies and decisions within a 

reasonable limit that does not incite people to rebel is consistent with freedom of speech and 

expression 

In kedarnath Singh
85

 case also the apex court has put light upon the arbitrary use of law of 

sedition and held that such use of words would incite the freedom of others and would further 

held as a voilative of the right of freedom of speech and expression.  

In the case of State of Karnataka v. Dr. Praveen Bhai Thogadia
86

 the Court has held that the 

valuable and cherished right of freedom of speech and expression may at times have to be 

subjected to reasonable subordination of social interest, needs and necessities to preserve the 

very chore of democratic life, preservation of public order and rule of law. 
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In August 2014, the Maharashtra Government had come out with a circular that defined the 

conditions under which the police can arrest a person on sedition charges. This circular was 

immediately criticized by the people as an attempt by the government to stifle the democratic 

rights of the people. The circular was immediately dragged into Maharashtra High Court and the 

court ordered the government to withdraw it
87

 

However as per the today’s environment is being concerned and the law of sedition is being 

highlighted the sedition which is being charged merely on words spoken or written should be 

avoided because there lies certain gaps and grey area and the law regarding this needs to be 

amended so as to fulfill these gaps and a clear line is being drawn. Thus these laws are necessary 

to be implemented in the country like India where there are so many defensive forces which are 

being acting. Hence the need for such law is to remove such activities that promote violence and 

public disorder 

CONCLUSION 

Further it is concluded that the world largest democracy has shown more liberal attitude towards 

safeguarding the freedom of speech and expression as enshrined in the constitution in its 

provision under Section 124-A, Indian Penal Code 1860. The object behind this stands diluted 

anyway because of the interpretation of various judicial decisions in cases invoking the law, 

restrictions etc. the recent controversies in India have sparked out the most contentious political 

debate that whether section 124 of the Indian penal code should be abolished or retained.  
Thus, words and speech can be criminalized and punished only in situations where it is being 

used to incite mobs or crowds to violent action. Mere words and phrases by themselves, no 

matter how distasteful, do not amount to a criminal offence unless this condition is met. 
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MARITAL RAPE WITHIN PROHIBITED MARRIAGE 

*Vishnu Tandi & Yogita Lohia, The Northcap University  

ABSTRACT 

Rape is rape, whether it is stranger rape or marital rape. Marital rape is also known as spousal 

rape, as it is committed by spouses without consent of his partner. It is a very serious worldwide 

problem that millions of women have to suffer and face on a day to day basis. It violates their 

right to life and liberty. This phenomenon has occurred because of the traditional view of 

marriage. It has been acceptable throughout the world that a husband has a right to demand sex 

with his wife and that a wife must be sexually submissive to her husband in all respects. 

In this Essay i would like to discuss definition of marital rape, history, legal provisions and 

violation of women’s right. I would also sight some case laws related to this phenomenon.  

INTRODUCTION 

Marital rape, as name suggests, is a kind of rape committed by the husband, forcefully and 

without the consent of his wife. According to the studies marital rape can be defined as unwanted 

intercourse or penetration (vaginal, anal, or oral) obtained by force, threat of force, or when the 

wife is unable to consent.
88

  

Even though marital rape is prevalent in India, it is hidden behind the untouchable curtains of 

marriage. The most shameful wrong is within the marriage where the husband forces himself 

upon his wife thinking that it is his matrimonial right to have sex with his wife whether it is with 

her consent or without her consent marital rape has failed to gain recognition as a crime in the 

eyes of the laws. Women who are raped by their husbands are likely to be raped many times. 

They do not only experience vaginal rape but also oral and anal rape which results by verbal 

threats, physical violence, or weapons to force their wives into having non consensual sex with 

them. 
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Earlier rape was only recognized as a criminal offence that could only be committed outside the 

marriage and courts of law could not apply the rape statutes to acts of forced sex between the 

spouses. But with regard to changing social views and international condemnation of sexual 

violence in marriage, courts have started to apply rape laws in marriage. Still in many countries 

the law is not very much clear but particularly jurisdictions which have inherited the 1860 Indian 

penal code, the laws explicitly exempt spouses from prosecution (for instance, under the 1860 

Indian Penal Code, which has also been inherited by other countries in the region, the law on 

rape states that "Sexual intercourse by a man with his own wife is not rape"). These views of 

marriage and sexuality started to be challenged in most of western countries leading to 

acknowledgement of women’s right to self determination of all matters relating to her body and 

the criminalization of marital rape. 

 

DIFFERENT KINDS OF MARITAL RAPE WHICH ARE BEING PREVALENT IN THE 

SOCIETY- 

1. Battering rape: in this women experience both physical and sexual violence in the 

relationship in various ways. Some are battered during the sexual violence, or the rape 

may follow a physically violent episode where the husband wants to make up and coerces 

his wife to have sex against her will. The majority of marital rape victims fall under this 

category. 

 

2. Force-only rape: In what is called “force-only” rape, husbands use only the amount of 

force necessary to coerce their wives; battering may not be characteristic of these 

relationships. The assaults are typically after the woman has refused sexual intercourse. 

 

3. Obsessive rape: Other women experience what has been labelled “sadistic” or 

“obsessive” rape; these assaults involve torture and/or “perverse” sexual acts and are 

often physically violent. 

 

POSITION IN INDIA- 

In India marital rape exists de facto but not de jure. While in other countries either the legislature 
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has criminalized marital rape or the judiciary has played an active role in recognizing marital 

rape as an offence. 

In India, judiciary operates as cross purposes. In the case of Bodhisattwa Gautam v. Subhra 

Chakraborty
89

 the Supreme Court said that “rape is a crime against basic human rights and a 

violation of the victim’s” most cherished of fundamental rights, namely, the right to life 

enshrined in Article 21 of the Constitution. Yet it negates this very pronouncement by not 

recognizing marital rape.
90

 Though there have been some advances in Indian legislation in 

relation to domestic violence, this has mainly been confined to physical rather than sexual abuse. 

Women who experience and wish to challenge sexual violence from their husbands are currently 

denied State protection as the Indian law in Section 375 of the Indian Penal Code, 1860 has a 

general marital rape exemption.  

Women’s which are covered under this type of rape legislation are firstly those who are under 

the age of 15 and are separated from their husbands. This type of rape where the victim is under 

the age of 15 yrs carries a lesser sentence if the rapist is married to the victim as compared to the 

rape of a girl below 12 yrs of age which may be punished with rigorous punishment.  

With the devastating increment in the rape cases there have been Some progress towards 

criminalizing domestic violence against the wife took place in 1983 when Section 376-A
91

 was 

added in the Indian Penal Code, 1860, which criminalized the rape of a judicially separated wife. 

It was an amendment based on the recommendations of the Joint Committee on the Indian Penal 

Code (Amendment) Bill, 1972 and the Law Commission of India.
92

 

This committee rejected the contention that marriage is a license to rape, thus now a husband 

who have a marital rape will now be indicated and imprisoned up to 2yrs if there is any sexual 

intercourse with his wife without her consent and if she is living separately with him under any 

decree or any custom prevalent. 

However the is a need of more legislation and new laws to be enacted for the issue of marital 

rape. 
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The law commission in its 42
nd

 report advocated the inclusion of sexual intercourse by a man 

with his own minor wife as an offence must be seen as a ray of hope. However the joint 

committee dismissed the recommendation arguing that a husband could not be found guilty of 

raping his wife whatever be her age. 

Hence many women’s organizations and national commission which are been set up solely for 

women’s safety have been demanding the deletition of the exception clause in Section 375 of the 

Indian Penal Code which states that “sexual intercourse by a man with his own wife, the wife not 

being under fifteen years of age, is not rape”.  

As of now, the law in India is wholly inadequate in providing supporting mechanisms for women 

to exercise bodily integrity and sexual autonomy. 

 

CHILD MARRIAGE AND MARITAL RAPE- 

 

According to the Hindu marriage act the legal age for getting married is 21 year for groom and 

18 years for bride.
93

 As per the prohibition of child marriage act 2006
94

 and the special marriage 

act
95

, the age for marriage is 21 for boys and 18 for girls. Marriage before attaining the 

prescribed age is considered as a child marriage. These types of marriage are associated with a 

higher rate of domestic violence, including, marital rape.
96

 These forms of marriage are most 

common in traditional societies which have no laws against sexual violence in marriage. 

IPC provides for a marital rape exception which states that “sexual intercourse or sexual acts by 

a man with his own wife, the wife not being under fifteen years of age, is not rape.”
97

In Court on 

its own motion (Lajja Devi) v. State
98

, the Delhi High Court observed that it is “distressing” that 

the IPC “acquiesces child marriage” by stating that sexual intercourse by a man with his wife 

above the age of 15 and below the age of 16 years is not rape. 
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VIOLATION OF HUMAN RIGHTS 

Earlier it was completely acceptable throughout the world that husband has a right to demand sex 

with wife whether she is ready for it or not, but now the scenario is changing slowly. In India 

rape is a cognizable offence and sec 375 of Indian penal code define it. Marital rape is not 

defined in any statute in India but there are some provisions where it is considered as an offence. 

There is an exception under rape provision that if a man does sexual intercourse with his wife 

without consent it does not amount to rape. By this exception one very serious question arises 

and that is does a women loss her basic human right after her marriage? 

Marriage is a holly relation and it bound two people in a thread to live together happily. Marriage 

does not mean women to turn into slaves. In a study conducted by WHO, it has been reported 

that near about 12% women are sexually abused by their husbands during pregnancy. 

Consummation of marriage with a girl below the age of 15 amounts to rape, even though the 

husband is entitled to the girl's custody, the Delhi High Court said.
99

 

To forcibly compel women to use an organ of her body against her will is serious violation of her 

right to live with dignity, right to self-determination and it is an abuse of her human rights. The 

Constitution has guaranteed the right to privacy. Therefore, in the light of those international 

instruments on human rights, it cannot be said that marital rape is permissible.
100

 

 Recently a Delhi court held that women need legal protection from all kind of sexual perversity 

by their husbands. Hon’ble court held that “The acts complained of (by the woman) not only 

constitute an unnatural offence against the order of nature but also bring the alleged acts of the 

man within amended definition of rape under Section 376 of IPC, which unfortunately cannot be 

invoked due to sole reason of the relationship i.e. the complainant being the wife of the accused 

and the Indian law not giving due recognition to marital rape despite there being a desirability 

and a long-standing demand for the same.”
101
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100
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 Report published in Newspaper, Available at-http://timesofindia.indiatimes.com/city/delhi/Delhi-court-Marital-
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CONCLUSION- 

As discussed above, the sexual intercourse with wife without her consent is an offence and it 

violates the basic fundamental rights and universally acceptable human rights. Child marriage is 

a prohibited marriage in India as well as some other countries and it is the main reason which 

gives birth to the serious problem of marital rape. 

However by the judicial proceedings, situation is changing but still a strong act is required to 

solve this issue. Traditional concept of marriage and sexual relation are still existed in many of 

the parts of the country. 
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DEATH PENALTY: CONTEMPORARY ISSUES 

 

*Shruti Sharma, Attorney                                                            

Abstract: 

Death sentence has always been a question of controversy, while on one hand it becomes a 

matter of human rights with respect to the accused; on the other hand it is one weighing the 

gravity of the crime and its impact on the society. The issue of death penalty has been debated 

and discussed from a prolonged time but till now no conclusion can be drawn about the retention 

or abolition of the provision. Death penalty has been a mode of punishment from time 

immemorial for the elimination of criminals and is used as the punishment for the heinous 

crimes. We have discussed the constitutional validity of death penalty by way of various 

landmark cases, the juristic views regarding capital punishment, the international scenario, the 

changing trends of various nations in this aspect. Also, we have discussed about the social, 

political, legal and psychological aspects of capital punishment. Finally, considering all the 

above factors we have drawn a conclusion that, as a deterrent punishment life imprisonment is 

enough so that Human Rights of an individual to live is retained and the Human Rights of the 

other members of the society to have protection from incorrigible offenders is also protected. 

 

Capital punishment or the death penalty is a legal process whereby a person is put to death by the 

state as a punishment for a crime. The judicial decree that someone be punished in this manner is 

a deathsentence, while the actual process of killing the person is an execution. Crimes that can 

result in a death penalty are known as capital crimes or capital offences. The term capital 

originates from the Latin capitalis, literally "regarding the head". Various countries have 

different outlook towards crime in different ways. For eg. Arab countries work on the principle 

of retributive way of punishment whereas many other countries including India have a deterrent 

way of punishment. Though of late there has been a shift towards restorative and reformist 

approaches to punishment including India. India is a retentionist country and has retained death 

penalty on the ground that it is awarded only in the “rarest of rare” cases and for “special 

reasons”. Though “rarest of rare” and “special reasons” has not been defined anywhere.  

 

In India there are two broad categories of laws that provide for death penalty. They are, Indian 
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Penal code, 1860 and special legislation
102

. Section 53 of Indian Penal Code, 1860 is the source 

of power to award a death sentence
103

. The author of the Indian Penal Code, 1860 quoted the 

following sentences about death as a punishment, “We are convinced that it ought to be very 

sparingly inflicted, and we propose to employ it only in cases where either murder or the highest 

offence against the state has been committed”. In Criminal Procedure Code, Section-354 

describes the contents of judgment for death sentence. 

 

If we talk about penologoical aspects, there are several theories of punishment such as deterrent 

theory, preventive theory, retributive theory, reformative theory, rehabilitative theory and so 

forth. Deterrent theory has been more focused as it emphasizes on protection of society from 

offenders. It sets an example for the society so that it deters the future criminals. In this way it 

creates a sense of fear among people and prevents them from breaking the law. Hence, it reduces 

the crime rate in the society. 

 

Juristic View: 

 

The view of Lord Denning is that,” capital punishment is the way in which society expresses its 

denunciation of the wrongdoer. It is necessary to maintain respect for the law. Some crimes are 

so outrageous that society insists on adequate punishment for the wrongdoer.”
104

 According to 

 

Dr. Ernest Van Den Haaq, “a very strong symbolic value attaches to execution. The motives for 

death penalty may include vengeance, but legal vengeance solidifies social solidarity against 

law- breakers and probably is the only alternative to the disruptive private revenge of those who 

feel harmed
105

. Beccaria writes, the more cruel punishment becomes, the more human minds 
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 TADA, The Armed Forces Act,1958 
103

 Offences Punishable with capital punishment in India - Waging war against the Government of India 
(Section 121), Abetting mutiny actually committed ( Section 132), Giving or fabricating false evidence upon 
which an innocent person suffers death ( Section 194) , Murder (Section 302), Murder by the life convict 
(Section 303) 

  

(unconstitutional after 1983, Mithu’s case), Abetment of suicide of a minor or an insane or an intoxicated person 
 

 

(Section 305), Attempt to murder by a person under sentence of imprisonment for life, if hurt is caused. (Section 

307), Kidnapping for ransom, etc (Section 364-A), Dacoity accompanied with murder (Section 396), Abettor or 

conspirator of any of the offences punishable with death and actually committed in that consequence. (Section 120B 

and Section 109). 
104

 V.D. Mahajan, Jurisprudence and Legal Theory 
105
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hardened, adjusting themselves, like fluids, to the level of objects around them; and the ever 

living force of the passions bring it about that after a hundred years of cruel punishments, the 

wheel frightens men only just as much as at first did the punishment of prisons.”
106

 Hobhouse 

expresses himself in these words, “people are not deterred from murder by the sight of the 

murderers dangling from a gibbet. On the contrary, what there is in them of lust for blood is 

tickled and excited, there sensuality or ferocity is aroused and the counteracting impulses the 

version to bloodshed, the compunction for suffering are arrested.”
107

  

 

Constitutional validity of death penalty challenged: 

 

The constitutional validity of death penalty in India has been challenged in the following rulings. 

Jagmohan Singh v. State of U.P
108

 -In this case Supreme Court rejected the argument that, the 

death penalty is the violation of the “right to life” which is guaranteed under Article 19 of the 

constitution. Rajendra Prasad v. State of U.P
109

 In this case Justice Krishna Iyer has 

empathetically stressed that death penalty is voilative of Articles 14, 19 and 21 of the 

constitution of India.Bachan Singh v. State of Punjab
110

 This case overruled the decision of 

Rajendra Prasad’s case and it expressed the view that death penalty as an alternative punishment 

for murder is not unreasonable and hence, not violative of Articles 14, 19 and 21 because the 

public order contemplated by clauses(2) to (4) of Article 19 is different from law and order and 

also enunciated the principle of awarding the death penalty only in rarest of rare cases. Macchi 

Singh Vs State of Punjab
111

 In this case broad outlines of the circumstances when death penalty 

can be imposed was laid down by the Supreme Court. Similarly in various other cases the 

Supreme Court has given its views on death penalty and on its constitutional validity. But the 

punishment of death penalty is still used in India, some time back the death penalty was given to 

Mohammad Ajmal Kasab. The Pakistani terrorist convicted in 2008 Mumbai attacks was 

sentenced to death by hanging and after a long discussion, politics and debate was finally hanged 

on 21 November 2012. Next in the row was 
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Afzal Guru, convicted in 2001 Parliamentary attacks was also hanged after a huge political 

discussion on 9 February 2013.The next convict in the death row is Devendra Pal Singh 

Bhullar, convict of 1993 car bombing will be hanged in the coming days as his mercy petition 

was rejected by the Supreme Court by holding that in terror crime cases pleas of delay in 

execution of death sentence cannot be a mitigating factor. 

 

Global Move: 

 

By various mechanisms the international communities have taken a global move in rejection 

of death penalty. In 1966 nations adopted an international convention to regulate the use of 

death penalty as per Article 6 of the International Covenant on Civil & Political Rights 

(ICCPR)
112

. In Article 6 of the ICCPR UN Human Rights committee states that, the abolition 

of death penalty is desirable. It further states that all measures that are taken for the abolition 

of death penalty must be considered as progress in the enjoyment of right to life. In the past 

three decades great strides have been made. In 1980 the figure of countries abolishing death 

penalty was 25 but now it is 90 and also 32 countries are considered to be the abolitionist in 

practice. This means that total of 135 nations of the world have turned their back to the 

capital punishment. The vast majority of death penalty is seen in china. In 2006, it was 

believed that around 7000-8000 death penalties were awarded. Though now, even in China 

progress has been made for the abolishment of death penalty. By way of an amendment in 

the year 2007 all the death sentences were required to be approved by the Supreme People’s 

Court. Also one of the Chinese delegate La Yifan in UN Human Rights Council in March 

2007 quoted, “ I am confident that with the development and progress in my country, the 

application of death penalty will further be reduced and it will be finally abolished. Under 

European Union by way of various protocols the death penalty has been regarded as cruel, 

degrading, inhuman punishment. Following the resolutions of European union and United 

Nations many countries have abolished capital punishment. For eg. Germany is free from 

                                                           
112
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such kind of a punishment, England abolished it from The Murder (Abolition of Death 

Penalty) Act,1965. If we talk about India, it keeps a balance between the global trend i.e 

away from death penalty and those who continue to execute it. Despite taking pride in being 

a country which runs on a rule of law it is retaining the punishment of death sentence. Using 

the 1980 majority ruling of Bachan Singh Vs State of Punjab as final word on the subject, 

Indian state had a moralistic and conservative tone arguing that such kind of a punishment 

instils a sense of fear and deters future criminals. 

 

Implications: 

 

Socio-political: Delay in execution is not infrequent which is a violation of accused’s basic 

human rights including right to live with dignity which is enshrined under article 21 of the Indian 

Constitution and the Universal Declaration of Human Rights. The accused in death sentence who 

is waiting for execution of punishment is living with terror of death every moment he is waiting 

for. Delay in execution is another punishment on him which is inhuman, degrading and must not 

be allowed in any civilised society. 

Social: It creates fear in the entire society, if somebody will commit such a crime which is of the 

“rarest of rare” nature, he will be hanged till death. Sometimes death penalty is awarded to such 

a person who is the sole support of the family, the only person who is earning. So, this is not just 

on the part of the family. 

 

Psychological: It affects the psychology of the people. It creates a sense of fear among them. 

However, a person may be psychologically so incurably sick such that awarding of death 

sentence to him may be felt necessary in order to save his potential victims. 

 

Legal: There are various theories of punishment out of which the deterrent theory is the base as it 

sets an example for the society so that it deters the future criminals. 

 

Conclusion: 

 

Death as a penalty has troubled human mind persistently. Death sentence must fulfil the 
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conditions for protection of human rights in Criminal Justice Administration in India. In India 

the issue of death sentence is hotly debated and has attracted the attention of general public as 

well as government and non-governmental organisations. Though India is an active member of 

the United Nations and has signed and ratified most of the International Instruments on human 

rights, capital punishment still remains in our statute book. According to our judiciary it must be 

imposed in exceptional cases i.e. in rarest of rare cases with special reasons. 

 

Due to arbitrary and discriminatory decisions and unjust procedures, basic rights of accused are 

violated in relentless and barbarous manner which are not only contrary to the National Human 

Rights principles enshrined in the Constitution but also contrary to the Universal Human Rights 

ethos. In order to serve as a just and effective mechanism for administration of justice to all 

sections of society, law should be fostered by and sustained in human rights. There is nothing to 

prove the fact that extreme measure of death sentence reduces crime rates in contemporary 

society; rather death sentence has failed as a deterrent. Life imprisonment is enough for 

deterrence as well as for mental and moral transmogrification of a human being. 

 

 

  

 


