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    EDITORIAL NOTE 

 

LEXKHOJ is delighted to launch its second volume of the criminal law journal. Lexkhoj 

International Journal of Criminal Law is the leading quality journal for all those involved in 

criminal law. Drawing all aspects of the law together in one regular publication, it allows 

quick and easy monitoring of all key developments. Our purpose is to provide a journal that 

offers a multi-disciplinary analysis of issues concerning Criminal Law. The journal strive to 

combine academic excellence with professional relevance and a practical focus by publishing 

wide varieties of research papers, insightful reviews, essays and articles by students, 

established scholars and professionals as well as by both domestic and international authors. 

“An act is not guilty unless the mental state with which it is done is also guilty”. The crime is 

the combination of both Actusreus and Mensrea, and is a single unity. We live in a modern 

society which is subject to major changes that stem from, for instance, internationalization 

and technological development. In many aspects these changes also represent societal 

challenges that demand a rethinking of legal solutions. Our increased connectivity through 

internet has created new opportunities for criminals. Now the crime is not limited to the 

traditional ways. 

We hope that you find Volume II Issue II valuable, that you will help inform others about the 

journal and will consider submitting your own work. The papers will be selected by our 

editors who would rely upon the vibrant skills and knowledge immersed in the paper. We 

welcome your comments so that we may improve the journal in future volumes. 

Needless to say, any papers that you wish to submit, either individually or collaboratively, 

are much appreciated and will make a substantial contribution to the early development and 

success of the journal. Best wishes and thank you in advance for your contribution to the 

Lexkhoj international journal of criminal law. 
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Abstract 

In today’s scenario where we talk about equality among people we should not differentiate 

between arrested person and other people of the society while providing certain fundamental 

rights. In this view the Indian Constitution and the Criminal Procedure Code, 1973 has 

provided with certain fundamental rights to the arrested person. In order to protect the 

interest of the arrested person these rights has been given to him so that he can defend his 

case before the court of law. 

 

The paper attempts to explain the need to provide certain rights to the arrested person. What 

all are the rights provided to the arrested person to protect his interest under criminal 

procedure code and the constitution of India and other code. How a person is arrested by 

various authorities, what all are the duties imposed upon the person arresting while 

arresting any person. Various case laws have been discussed in respect of rights provided to 

the arrested person. 

 

 

 

 

Key Words: Arrest, Rights of an arrested person, Criminal procedure code, 1973 

 

 

 

 

 

 

 



5 
 

INTRODUCTION 

An arrested person is also the part of society and as per the basic presumption of criminal 

justice system an accused is innocent till he is found guilty at the end of a trial on legal 

evidence. So the accused of an offence does not become a non-person and therefore, he 

should get all necessary fundamental rights to defend himself at the time of arrest, at the time 

of search and seizure or during the trial procedure for a fair justice. Code of Criminal 

Procedure, 1973 and the Constitution of India provide certain rights to the arrested person to 

protect their interest and the most basic rights are provided to the arrested person are in the 

Constitution. 

Literature Review: 

Code of Criminal Procedure Code, 1973; R.V Kelkar’s Criminal Procedure. 

 

Research Objective: 

The objective of my research is to ascertain the need and importance of rights provided to the 

arrested person. Further, I intend to explain the rights provided to the arrested person and the 

duties imposed upon a person arresting the accused. 

 

RIGHTS OF THE ARRESTED PERSON 

 

What is arrest? 

Arrest means apprehension of a person by legal authority so as to cause deprivation of his 

liberty. Thus, after arrest, a person's liberty is in control of the arrester. Arrest is an important 

tool for bringing an accused before the court as well as to prevent a crime or prevent a person 

suspected of doing crime from running away from the law. Code of Criminal Procedure, 

1973 contemplates two types of arrests - an arrest that is made for the execution of a warrant 

issued by a magistrate and an arrest that is made without any warrant but in accordance with 

some legal provision that permits arrest. 

 

A police officer, a magistrate, a private person can arrest a person who is alleged to have 

committed any offence as per the provisions of Code of Criminal Procedure, 1973. 

 

There is a procedure mentioned under Code of Criminal Procedure, 1973 for arresting any 

person by a police officer or by a magistrate or by the private person. As per the provisions 
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of section 46 Code of Criminal Procedure, 1973 a police officer or any other person arresting 

a person shall actually touch or confine the body of a person to be arrested. In case where a 

woman has to be arrested only female police official can make arrest of such woman. A 

woman cannot be arrested before sunrise or after the sunset except with the prior permission 

from the magistrate. 

 

In a democratic country like India there are some rights given to an arrested person, though 

these rights are limited but cannot be denied. Though he is an accused of an offence, he 

cannot be treated as a non-living thing which does not possess any right.  An arrested person 

has been provided with certain rights in order to protect their interest under criminal 

procedure code as well as under Indian Constitution, at the time of arrest, at the time of 

search and seizure, during the process of trial etc. 

 

A trial against a person cannot start until a warrant or summon has been issued to him, stating 

the particulars of the offence for which the person has been alleged to have committed. This 

is one of the initialrights given to the person to be arrested at the initial stage of the 

investigation. 

 

Although there are wide powers given to a police officer under Code of Criminal Procedure, 

1973 to arrest a person but these powers are subject to restrictions for the protection of the 

interest of the person to be arrested as well as for the society at large. No person alleged to 

have committed a non-cognizable offence is arrested without a warrant or order of the 

magistrate. A person who has committed a less serious offence can only be arrested by a 

police officer after the prior permission of the magistrate. In such cases there is a restriction 

on the powers of a police officer while arresting a person and an obligation to inform the 

person arrested about the offence for which he has been arrested is bailable or non-bailable. 

A person arrested for a bailable offence has a right to take bail and authorities are bound to 

grant bail to such person as per the provisions of Code of Criminal Procedure, 1973. 

 

Rights of an arrested person 

 

1. No arrest without warrant in case of a non-cognizable case. 

As per section 41(2) Code of Criminal Procedure, 1973, any person cannot be arrested 
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without warrant where he has been alleged of committing a non-cognizable offence. Warrant 

or order of a magistrate is required where a person commits a non-cognizable offence. 

 

The Supreme Court, in Arnesh Kumar V. State of Bihar &Anr has instructed the magistrates 

and police that there will be no automatic arrest in 498-A cases. Non-compliance with these 

instructions will attract disciplinary and contempt proceedings. 

 

Section 498-A was inserted into Code of Criminal Procedure, 1973 to protect the interest of 

the women who are harassed by their husband or husband’s relative. Section 498-A being a 

cognizable and non-bailable offence has been most of the times used as weapons rather than 

shield by disaffected wives. 

 

The simplest way to harass is to get the husband and his relatives arrested under this 

provision. In a quite number of cases, bed-ridden grand-fathers and grand-mothers of the 

husbands, their sisters living abroad for decades are arrested. 

 

“Crime  in India  2012   Statistics”  published  by  National  Crime  Records   Bureau, 

Ministry of Home Affairs shows arrest of 1,97,762  persons  all  over  India during the year 

2012 for offence under Section 498-A of the IPC,  9.4%  more than the year  2011.   Nearly  

a  quarter  of  those  arrested  under  this provision in 2012 were women i.e. 47,951  which  

depicts  that  mothers  and sisters of the husbands were liberally included in their  arrest  net.   

Its share is 6% out of the total persons arrested under the crimes committed under Indian 

Penal Code.  It accounts for 4.5%  of  total  crimes committed  under  different  sections  of  

penal  code,  more  than  any  other  crimes excepting theft and hurt.   The  rate  of  charge-

sheeting  in  cases  under Section 498A, IPC is as high as 93.6%, while the  conviction  rate  

is  only 15%, which is lowest across all  heads.   As  many  as  3,72,706  cases  are pending 

trial of which on current estimate, nearly 3,17,000  are  likely  to result in acquittal”. 

 

In order to prevent unnecessary arrest and causal and mechanical detention, the Court has 

issued following directions: 

 

a) All  the  State  Governments  to  instruct  its  police officers   not   to automatically arrest  

when  a  case  under Section  498-A  of  the  IPC  is registered but to satisfy themselves about 
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the necessity  for  arrest  under the parameters laid down above flowing from Section 41, 

Code of Criminal Procedure, 1973; 

 

b) All police officers are provided with a check list containing specified sub- clauses under 

Section 41(1) (b) (ii); 

 

c) The police officer shall forward the check list duly filed and furnish  the reasons   and   

materials   which    necessitated    the    arrest,    while forwarding/producing  the  accused  

before  the   Magistrate   for   further detention; 

 

d) The Magistrate while authorising detention of the accused shall  peruse  the report furnished 

by the police officer in terms  aforesaid  and  only  after recording its satisfaction, the 

Magistrate will authorise detention; 

 

e) The decision not to arrest  an  accused,  be  forwarded  to  the  Magistrate within two weeks 

from the date of the institution of the case  with  a  copy to the Magistrate which may be 

extended by the Superintendent of  police  of the district for the reasons to be recorded in 

writing; 

 

f) Notice of appearance in terms of Section 41A  of  Code of Criminal Procedure, 1973 be  

served  on  the accused within two weeks from the date of institution  of  the  case,  which 

may be extended by the Superintend of Police  of  the  District  for  the reasons to be 

recorded in writing; 

 

g) Failure to comply with the directions aforesaid shall apart  from  rendering the police officers 

concerned liable for  departmental  action,  they  shall also be liable for  departmental  action,  

they  shall also be liable to be punished for contempt of court to be instituted  before High 

Court having territorial jurisdiction. 

 

h) Authorising detention  without  recording  reasons  as  aforesaid  by   the judicial Magistrate 

concerned shall be liable  for  departmental  action  by the appropriate High Court. 

 

i) We hasten to add that the directions aforesaid shall not only apply to the cases under Section 
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498-A of the I.P.C.  or  Section  4  of  the  Dowry Prohibition Act, the case in hand, but also  

such  cases  where  offence  is punishable with imprisonment for a term which may be less 

than  seven  years or which may extend to seven years; whether with or without fine. 

 

j) We direct that a copy of this  judgment  be  forwarded  to  the  Chief Secretaries as also the  

Director  Generals  of  Police  of  all  the  State Governments and the Union Territories and 

the Registrar General of  all  the High Courts for onward transmission and ensuring its 

compliance “. 

 

1. Right to meet an advocate of his choice. 

No person arrested should be denied from meeting an advocate of his choice during 

interrogation as per the provision of section-41D. To provide an opportunity of fair hearing 

the accused has been provided with this right to defend him in the court of law. 

 

2. Right to know the grounds of arrest. 

 

 As per Section 50(1) of Code of Criminal Procedure, 1973, every person who is being 

arrested by any police officer, without any warrant, has right to know the full particulars of 

offence for which he is being arrested, and that the police officer is duty bound to tell the 

accused such particulars and cannot deny it. 

 

Code of Criminal Procedure, 1973As per Section 55 of Code of Criminal Procedure, 1973, 

when any person is being arrested by any police officer, who is deputed by a senior police 

officer, then such subordinate officer shall before making such arrest, notify the person to be 

arrested the substance of the written order given by the senior police officer specifying the 

offence or other cause for which the arrest is to be made. If this provision is not complied 

with, then the arrest would be rendered illegal. 

 If the person is being arrested under a warrant, then as per Section 75 of Code of Criminal 

Procedure, 1973, any person who is executing such warrant must notify the person to be 

arrested, the particulars of such warrant, or even show such warrant if needed. If the 

substance of the warrant is not notified, the arrest would be unlawful. 

 Indian constitution also protects the interest of an arrested person under Article 22(1). It is 

the fundamental right of an arrested person which says that “no person who is arrested shall 
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be detained in custody without being informed as soon as maybe, of the grounds for such 

arrest nor shall he be denied the right to consult, and to be defended by a legal practitioner of 

his choice.” 

 

3. Information regarding right to be released on bail. 

Any person who is to be arrested without a warrant and is not accused of a non-bailable 

offence has to be informed by the police officer that he is entitled to be released on bail on 

payment of the surety amount as per the provisions of section 50(2) Code of Criminal 

Procedure, 1973. This will certainly be of help to persons who may not know about their 

rights to be released on bail in case of bailable offences. 

 

4. Right to silence 

The constitution of India guarantees every person right against self-incrimination under 

Article 20 (3) “No person accused of any offense shall be compelled to be a witness against 

himself”. It means that normally courts or tribunals should not conclude that the person is 

guilty of any conduct merely because he has not responded to questions which were asked by 

the police or by the court. Supreme Court in the case of NandiniSathpathy v. P.L.Dani, 

wherein it was held that no one can forcibly extract statements from the accused and that the 

accused has the right to keep silent during the course of interrogation (investigation). 

 

The Supreme Court again in the year 2010 held that narco-analysis, brain mapping and lie 

detector test are in violation of Article 20(3) of the Constitution of India. 

 

5. Right to be taken before a magistrate without any delay 

As per section 56 Code of Criminal Procedure, 1973, a police officer shall take or send the 

person arrested without warrantor with warrant to the nearest magistrate without any delay 

who has jurisdiction to deal with the matter, subject to the provisions of bail. Further, the 

arrested person has to be confined in police station only and nowhere else, before taking him 

to the Magistrate and this time should not exceed more than 24 hours as per the provisions of 

section 57 Code of Criminal Procedure, 1973. 

 

Further, proviso of Section 76 says that such delay shall not exceed 24 hours in any case. 

While calculating the time period of 24 hours, the time necessary for the journey is to be 
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excluded and if the police officials fail to produce an arrested person before a magistrate 

within 24 hours of the arrest, the police officials shall be held guilty of wrongful detention. 

This right has been also enumerated in the constitution of India as a fundamental right with a 

view to protect the arrested person from giving any confession or any info3333rmation under 

any fear or pressure of police. 

 

In Khatri v. state of Bihar Supreme Court held that state and its police authorities should 

ensure that no person is detained under police custody for more than 24 hours and he has 

been produced before the magistrates within 24 hours of his arrest. 

 

6. Right to consult lawyer or a legal practitioner 

An arrested person has a fundamental right to consult a legal practitioner of his choice as per 

Article 22(1) and where the person is unable to appoint a legal practitioner to defend himself 

or is an indigent person; the state is under the obligation to provide free legal aid to such 

arrested person as mentioned in Article 21 of the Indian constitution. If the police official 

fails to produce an arrested person before a magistrate within 24 hours of the arrest, the 

police officials shall be held guilty of wrongful detention. 

 

7. Right to be examined by a medical practitioner 

Section 54 now renumbered as Section 54(1) provides: 

Examination of arrested person by medical practitioner at the request of the arrested person. 

When a person who is arrested, whether on a charge or otherwise, alleges, at the time when 

he is produced before a Magistrate or at any time during the period of his detention in 

custody that the examination of his body will afford evidence which will disprove the 

commission by him of any offence or which will establish the commission by any other 

person of any offence against his body, the Magistrate shall, if requested by the arrested 

person so to do direct the examination of the body of such person by a registered medical 

practitioner unless the Magistrate considers that the request is made for the purpose of 

vexation or delay or for defeating the ends of justice. 

 

8. Right to free legal aid 

Hon’ble supreme court in Khatriv. State of Bihar held that as per article 21of the Indian 

constitution, state is under the obligation to provide free legal aid to an indigent accused 
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person, free legal aid does not arise only when the trial commences but also attaches when 

the accused is for the first time produced before the magistrate, as also when remanded from 

time to time. Also the Hon’ble court held in Sukhdasv. Union territory of Arunachal 

Pradesh that free legal aid is a constitutional right and cannot be denied if the accused fail to 

apply for it. 

 

The Supreme Court has ruled in Madhav Hayawadanrao Hoskot V. State of Maharashtra 

(AIR 1978 SC 1548) that free assistance must be provided to all poor accused, irrespective of 

the severity of the crime attributed to them, at every stage of the three-tier justice delivery 

system and could not be restricted to the trial stage only. 

 

While upholding the death sentence handed out in the of case of Ajmal Kasab v. State of 

Maharashtra the apex Court held that it is the duty and obligation of the magistrate before 

whom a person accused of committing a cognizable offence is first produced to make him 

fully aware that it is his right to consult and be defended by a legal practitioner and, in case 

he has no means to engage a lawyer of his choice, one would be provided legal aid at the 

expense of the State. 

 

9. Right of the accused to produce an evidence 

The accused have right to produce an evidence or witness in his defence in case of police 

report or private defence. Once the prosecution case has been completed the accused shall be 

called to present evidence or witness to defend himself and all those statements shall be 

recorded. The accused has right to cross examine the prosecution witness in order to defend 

himself as per the provisions of thesection 138 of Indian Evidence Act. 

 

Conclusion 

 

Despite of various provisions under Code of Criminal Procedure, 1973 and Constitution of 

India to safeguard the arrested person, the power to arrest a person is being misused by the 

police. In various cases police has been found misusing there power by extorting money from 

an arrested person. There is threat in the society by the name of the police instead of trust on 

them. Taking advantage of this fact the police officials most of the times are seen misusing 

there powers. 
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It is the duty of the police to protect the rights of the society and a society includes all people 

even the arrested person. Therefore, the police is under an obligation to protect the rights of 

an arrested person. And hence an arrested person has been provided with certain rights by 

law to protect his interest and defend him in the court of law. 

 

Mallimath committee in its report on the reforms in the criminal justice system has stated that 

the main objective of a state should not just to punish the accused but to reform and socialise 

him by education, protection, care and rehabilitation. 

 

References: 

1.  Code of Criminal Procedure, 1973 

2.  R.V Kelkar’s Criminal Procedure 

3.  Constitution of India 

 

 

 

 

 

 

 

 


