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EDITORIAL NOTE 

 

TEAM LEXKHOJ is delighted to announce its first edition of the criminal law journal. Lexkhoj 

International Journal of Criminal Law is a Peer-Reviewed Monthly Research Journal. Our 

purpose is to provide a journal that offers a multi-disciplinary analysis of issues 

concerning Criminal Law. The journal will strive to combine academic excellence with 

professional relevance and a practical focus by publishing wide varieties of research papers, 

insightful reviews, essays and articles by students, established scholars and professionals as well 

as by both domestic and international authors. 

“An act is not guilty unless the mental state with which it is done is also guilty”. The crime is the 

combination of both Actus reus and Mens rea, and is a single unity. We live in a modern society 

which is subject to major changes that stem from, for instance, internationalization and 

technological development. In many aspects these changes also represent societal challenges that 

demand a rethinking of legal solutions. Our increased connectivity through internet has created 

new opportunities for criminals. Now the crime is not limited to the traditional ways. 

This monthly issue of the journal would like to encourage and welcome more and more writers 

to get their work published. The papers will be selected by our editors who would rely upon the 

vibrant skills and knowledge immersed in the paper.  

Needless to say, any papers that you wish to submit, either individually or collaboratively, are 

much appreciated and will make a substantial contribution to the early development and success 

of the journal. Best wishes and thank you in advance for your contribution to the Lexkhoj 

international journal of criminal law. 
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REFORMATIVE THEORY OF PUNISHMENT: AN ANALYSIS 

*Akanksha Arya, National Law University Orissa 

 

Introduction 

 “An eye for an eye will turn the whole world blind” – Mahatma Gandhi, this line by MK Gandhi 

is the essence of Reformative Theory.  In ancient time punishment used to be very harsh but later 

with time people started to think about accused person’s rights also. The very basic purpose of 

this theory is to reform/rehabilitate the criminal into law abiding citizen.  As said by Mahatma 

Gandhi “Condemn the Sin, not the Sinner”   No one is criminal from Birth, it is the society from 

where criminals comes, situation and environment in which they grew up makes them criminals.  

Reformative theory is individualistic approach, punishment should be given to criminals 

according their history, previous criminal record, environment, mental capacity, age, possibility 

of rehabilitation, possibility to adapt normal life in society etc. Because sometimes crimes are 

product of socio-economic pressure, adverse environment, emotional imbalance, and there are 

very much chances of their reformation. And accordingly criminal should get punishment of 

corrective reformative or corrective nature. So while sentencing it’s judges duty to keep in mind 

whether one can be reformed or not. Sentencing is the most critical part in administration of 

criminal justice, because here the interest of society and individual offender are at stake.  

The distinct feature of the theory is that unlike others it focused on the criminal rather than crime 

and seeked to bring about a change in the attitude of the offender so as to rehabilitate him/her as 

law abiding member of society and try to reduce crime keeping in the mind the rights of both 

offender as well as victim/society.  
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Research Methodology  

Objective:  

I. To know how reformative theory came into existence. 

II. To find out whether this theory is relevant at present time and its benefits if implement 

this theory.  

III. Whether it’s serving its purpose better than other theories or not.  

IV. How this theory can affect the society and convicts and crime rate.  

Research Question:   

I. How reformative theory of punishment affects the convicted person? 

II. What are the loopholes of reformative theory of punishment theory? 

III. Which theory of punishment is most relevant at present time? 

IV. What is role of government institutions & Judiciary in determining implementation of 

reformative theory properly.  

Hypothesis:  

Reformative theory of punishment is most relevant theory at present, it balances rights of society 

as well as offender. All theories have their own perks but this works better than other theories of 

punishment.   

Sources:  

This research is Doctrinal one, this paper used Secondary sources of research like books, 

Articles, case commentaries.  

 

Citation:    

This paper used Chicago citation method.  
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Chapterization:   

This project is divided into four chapters. 

 I chapter discuss what is punishment, how reformative theory came into existence and eminent 

scholars views on punishment and reformative theory, and how it is different from other theories 

of punishment. 

 II chapter discuss its relevance in present time and how it affect the life of offender and society 

as a whole, and which theory of punishment is most relevant at present time. 

 III chapter discuss loopholes and criticism of reformative theory. 

IV chapter discuss how to implement reformative theory effectively and role of Judiciary and 

governmental agencies in the same.  

 

Chapter I: 

What is Punishment:  

Before moving on reformative theory of punishment, lets see what is punishment.   

Some motives, that strike the senses, were necessary to prevent the despotism of each individual 

from plunging society into its former chaos. Such motives are the punishment established against 

the infractors of the laws.
1
 

Punishment is some sort of social censure and it does not necessarily involves physical pain. H 

Kelson in his General Theory of Law and State described “sanction is socially organized consists 

                                                 
1
 Frank P Williams, Marilyn D Mc Shane, Criminology Theory: Selected Classic Readings, 2

nd
 Ed,  Anderson 

Publishing Co., 1998 
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in a deprivation of possession- life, freedom, or property”
2
According to Jeremy Bentham 

punishment is evil in the form of remedy which operates by fear.
3
 

John Rawls defines punishment as “A person is said to suffer punishment whenever he is legally 

deprives of some of the normal rights of a citizen on the ground that he has violated a rule of 

law, the violation having been established by trial according to the due process of law, provided 

that the deprivation is carried out by the recognized legal authorities of the state, that the rule of 

law clearly specifies both the offense and the attached penalty, that the courts construe statutes 

strictly, and that the statutes was on the book prior to the time of the offense. [Rawls, 1955:8]
4
 

Punishment is the sanction imposed on a person for the infringement of the rules of society. It is 

primarily used as a method of protecting society by reducing the occurrence 

of criminal behavior. 
5
 
 
The punishment to be awarded for a crime must not be irrelevant but it 

should conform to and be consistent with the atrocity and brutality with which the crime has 

been perpetrated, the enormity of the crime warranting public abhorrence and it should "respond 

to the society's cry for justice against the criminal.
6
 

According to Bentham, "punishment is not an act of wrath or vengeance but is an act of 

calculation, disciplined by considerations of the social good and the offenders' needs. The 

reformative and utilitarian justification of punishment was that it would persuade the offender to 

accept his sufferings and face his own guilt. 

                                                 
2
 S.G.Goudappanavar, critical analysis of theories of punishment, ISSN, 2321 - 4171 

3
 Jeremy Bentham, The Theory of Legislation, N.M. Tripathi Private Ltd ,1995. p.167. 

4
  BAYO AINA, THE REFORMATIVE THEORY OF PUNISHMENT: SOME COMMENTS, 

http://essencelibrary.org/journals/papers/008080.pdf 

5
KD Gaur, Criminal Law: Cases and Materials, 3rd Ed., Butterworths India, New Delhi, 1995, p. 295. 

6
 Rustam Thakur 

“an Eye For An Eye Will Turn The Whole World Blind - In Special Context To Reformative Theory Of 

Punishment", http://www.manupatrafast.com/articles/PopOpenArticle.aspx?ID=d4648720-96bb-4fab-8eca- 
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Flew (1954 in Bean 1981: 5) argues that punishment, in the sense of a sanction imposed for a 

criminal offense, consists of five elements:
7
  

I. It must involve an unpleasantness to the victim.  

II.  It must be for an offense, actual or supposed. 

III. It must be of an offender, actual or supposed.  

IV.  It must be the work of personal agencies; in other words, it must not be the natural 

consequence of an action.  

V. It must be imposed by an authority or an institution against whose rules the offense has 

been committed. If this is not the case, then the act is not one of punishment but is simply 

a hostile act. Similarly, direct action by a person who has no special authority is not 

properly called punishment, and is more likely to be revenge or an act of hostility. 

VI.  In addition to these five elements, Benn and Peters (1959 in Bean 1981: 6) add that the 

unpleasantness should be an essential part of what is intended. 

Another definition of punishment proposed by Garland is “the legal process whereby violators of 

criminal law are condemned and sanctioned in accordance with specified legal categories and 

procedures” (Garland 1990: 17).
8
 

Different authors have offered various theories of punishment. Criminal theories are broadly 

divided into two categories-  Utilitarian theories- these theories are forward looking  and 

concerned with the future and  consequence of punishment rather than past  whereas non-

utilitarian theories are backward looking, interested in the past acts and mental states. 

Utilitarian believes the punishment is means to an end and seeks to punish the offenders to 

discourage or deter future wrongdoing.  Reformative theory comes under this head.  

In short  punishment in criminal law is any  penalty, pain, or  suffering, inflicted upon a person 

by the authority of the law and the judgment and sentence of a court, for some crime or offense 

committed by him, or for breaching or omission of a duty as set by the law.  

  

                                                 
7
 The Purpose of Criminal Punishment, 2004,  

http://www.sagepub.com/upmdata/5144_Banks_II_Proof_Chapter_5.pdf 

8
 Ibid 
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History of Reformative theory, how it came into existence: 

 

Reaction to crimes has been different at different stages of civilization and even at a given time 

they have been different in different society at a given time. The attitude towards criminal has 

always been colored by extreme types of emotions displayed by society.
9 

 In words of Elmer 

Hubert Johnson
10

 the criminal may be described as monster or be pictured as a hunted animal or 

as the helpless victim of brutality. 

Before the installation of constitutional governments in most of western Europe in the eighteenth 

and nineteenth centuries, penalties were arbitrary, dependent on the whims of monarchs or the 

local nobles to whom they delegated authority to punish. There was very little proportionate 

graduation of penalties, with capital punishment available for everything from murder and high 

treason to fairly minor theft (as reflected in the old saying “one might just as well be hanged for 

a sheep as a lamb”). (Hudson 1996: 19)
11

  

After the retributive, deterrent and preventive theories couldn‟t reduce crime in society, a new 

theory called reformative theory was introduced at around 18th century. Especially after the 

humanist movement under thinkers like Becearia and Bentham the new theory began to evolve.
12

  

The object of punishment has been considerably under the process of changes from the last 

centuries because of the Welfare State concept. At first punishment was very harsh and brutal, 

later human rights of offender also started taking into consideration.  

                                                 
9
 Rustam Thakur, “an Eye For An Eye Will Turn The Whole World Blind - In Special Context To Reformative 

Theory Of Punishment", http://www.manupatrafast.com/articles/PopOpenArticle.aspx?ID=d4648720-96bb-4fab-

8eca- 

10
 Elmer Hubert Johnson, 'Crime, Correction and Society', (Elmer Hubert Johnson Homewood, Illinois: The Dorsey 

Press, 1964.) (3) 

11
The Purpose of Criminal Punishment, 2004, 

 http://www.sagepub.com/upm-data/5144_Banks_II_Proof_Chapter_5.pdf 

12
 Available at, Neetij Rai , Theories of Punishment with Special Focus on Reformative Theory, Social Science 

Research  Network, http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1600858 

 

Neetij%20Rai ,%20Theories%20of%20Punishment%20with%20Special%20Focus%20on%20Reformative%20Theory,%20Social%20Science%20Research%20%20Network,%20http:/papers.ssrn.com/sol3/papers.cfm?abstract_id=1600858
Neetij%20Rai ,%20Theories%20of%20Punishment%20with%20Special%20Focus%20on%20Reformative%20Theory,%20Social%20Science%20Research%20%20Network,%20http:/papers.ssrn.com/sol3/papers.cfm?abstract_id=1600858
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The move towards reformative theory began originally as a protest. It was a protest both against 

the physical conditions in prison and against the moral, spiritual degeneration, which took place 

in those conditions.
13

 

In past The focus of attention was the offence not the offender. The sentencing judges were not 

bound to choose penalties designed for reformation and rehabilitation of the offenders or to adapt 

the punishment to their needs and potentialities or to look upon the place where they are to be 

sent.
14

 

 

The situation has now changed in recent years as a consequence of changes in societies out look 

towards crime and criminals. There has been a rethinking about crime and punishment .Winds of 

compassion for the criminals are blowing the world over. Now it is believed that the sentence 

must be in accordance to the offender, rather than the offence, so that he can return to the fold of 

society as a law abiding citizen. Thus sentencing requires considerations beyond the nature of the 

crime and circumstances surrounding it.
15

 

Modern trends in criminology is against the imposition of severe or savage sentences against 

criminals, because the deterrent, retributive or the punitive aspect of punishment is no longer 

treated as valid consideration in the administration of criminal law. It must also be remembered 

that the normal criminal law of the country mostly deals with the ordinary offences committed 

by persons either under the pressure of, provoked or unbalanced emotions or as a result of 

adverse environment and circumstances. So while dealing with these criminals, who in many 

cases deserve a sympathetic treatment and in few cases, are more sinned against than sinners, the 

criminal law should treat punishment more as reformative or corrective than as a deterrent, 

retributive or punitive measure.
16

 

 

                                                 
13

 Sentencing  and Recidivism,  

http://shodhganga.inflibnet.ac.in:8080/jspui/bitstream/10603/6951/10/10_chapter%205.pdf 

14
 Ibid 

15
 James Vadakkumchery, Criminology and Penology, Kairali Books International (1983) p. 186. 

16
 Sentencing  and Recidivism,  

http://shodhganga.inflibnet.ac.in:8080/jspui/bitstream/10603/6951/10/10_chapter%205.pdf 
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What is Reformative theory  

The distinct feature of the theory is that unlike others it focused on the criminal rather than crime 

and seeked to bring about a change in the attitude of the offender so as to rehabilitee him/her as 

law abiding member of society. According to this theory, crime is related with the existing 

psychological or physical characteristics of the offenders and with the environment and 

circumstance of the society. Hence, the criminal is treated not as a criminal but rather as a 

patient.
17

 

Reformist looks at sanction as instrument of rehabilitation and tries to mould the behavior of 

criminal on the premises that criminal is not born but made by the environment of society. 

Therefore, it is the responsibility of society to reform him by adopting certain suitable methods. 

The increasing understanding of the social and psychological causes of crime has led to growing 

emphasis on reformation rather than deterrence. Less frequent use of imprisonment, 

abandonment of short sentences and attempt to use prison as training rather than a pure 

punishment, and greater employment of probation, parole and suspended sentences are evidence 

of reformative trend.
18

 

 

This approach rejects the deterrence and retributive elements of punishments and impeccably 

advocates reformative approach on simple idea that, ‘we must cure our criminal, not kill them’. 

The reformative theory is reaction to the deterrent theory, which has failed to take into 

consideration of the welfare of criminal.
19

 

                                                 
17

 Neetij Rai , Theories of Punishment with Special Focus on Reformative Theory, Social Science Research  

Network, http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1600858 

 
18

 P.J Fitzgerald, Salmond on Jurisprudence, 12th Ed., Universal Law Publishing Co Pvt, 

2008). p.95 

19
 Ibid  

 

file:///C:/Users/Vishnu/Downloads/Neetij%20Rai ,%20Theories%20of%20Punishment%20with%20Special%20Focus%20on%20Reformative%20TheorySocial%20Science%20Research%20%20Network,%20http:/papers.ssrn.com/sol3/papers.cfm%3fabstract_id=1600858
file:///C:/Users/Vishnu/Downloads/Neetij%20Rai ,%20Theories%20of%20Punishment%20with%20Special%20Focus%20on%20Reformative%20TheorySocial%20Science%20Research%20%20Network,%20http:/papers.ssrn.com/sol3/papers.cfm%3fabstract_id=1600858
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The primary purpose of criminal law and penal code is to prevent the further committing of the 

crime by the  individual offender. The major emphasis of the reformative theory is rehabilitation 

of offenders in pen-correctional institutions, so that they can be transformed into law abiding 

citizens. 

The reformative theory of punishment emphasises on reformation of offenders through the 

method of individualization. It is based on the humanistic principle that even if an offender 

commits a crime, he does not cease to be a human being. Therefore, an effort should be made to 

reform him/her during the period of his/her incarceration.
20

 

V. R. Krishna Iyer, J  said Every saint has a past, every sinner has a future." -
21

. "... the 

humanistic approach should not obscure our sense of realities 

This theory recognizes the worth and dignity of every individual in society and a willingness on 

the part of society to reclaim the delinquent for his own sake, and not merely to keep him from 

again harming the society. This contemplates a constructive program under adequate facilities 

and personnel for re-educating and re-organizing the criminal's attitude by providing motivation, 

stimulation, ideas and patterns of convict.
22

 

A crime is committed as a result of the conflict between the character and the motive of 

the criminal. One may commit a crime either because the temptation of the motive is stronger or 

because the restrain imposed by character is weaker
.
 The reformative theory seems to strengthen 

the character of the man so that he may not become victim of his own temptation. This theory 

would consider punishment to be curative or to perform the function of medicine.
23

 

                                                 
20

 Available at http://definitions.uslegal.com/r/reformative-theory 

21
 Jeremy Bentham, 'An Introduction to the Principles of Morals and Legislation', (J. H. Burns & H. L. A. Hart eds., 

1970) (1789) cf Pillai, P S A, Criminal Law, 9th Ed., Butterworths India, New Delhi, 2000, p. 286. 

22
 Sentencing  and Recidivism, Available at 

http://shodhganga.inflibnet.ac.in:8080/jspui/bitstream/10603/6951/10/10_chapter%205.pdf 

23
 Rustam Thakur 

“an Eye For An Eye Will Turn The Whole World Blind - In Special Context To Reformative Theory Of 

Punishment", http://www.manupatrafast.com/articles/PopOpenArticle.aspx?ID=d4648720-96bb-4fab-8eca- 
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The proper treatment of the criminal is, accordingly, that which seeks his cure rather than his 

punishment. Prisons must be superseded by hospitals, asylums, and reformatories.
24

  

It is the duty of the state to endeavor to reform criminals as well as to punish them. But when a 

man is induced to abstain from crime by the possibility of a better life being brought home to 

him through the ministrations of a prison chaplain, through education, through a book from the 

prison library, or the efforts of a Discharged Prisoners' Aid Society, he is not reformed by 

punishment at all.
25 

No doubt there are reformatory agencies much more powerful than punishment; and without the 

co- operation of such agencies it is rarely that punishment makes the criminal into a better man. 

But it is none the less true that punishment does help to make men better, and not simply to 

induce them to abstain from punishable acts for fear of the consequences. 

 

 

Chapter ii 

Present scenario of Reformative Theory of Punishment:  

The earlier approach held that imprisonment (custodial measure) is the only way to curb crime. 

But the modern approach has ushered in new forms of sentencing whereby the needs of the 

community are balanced with the best interest of accused.  

Not looking to criminals as inhuman this theory puts forward the changing nature of the modern 

society where it presently looks into the fact that all other theories have ailed to put forward any 

such stable theory, which would prevent the occurrence of further crime.
26

 

This theory aims at rehabilitating the offender to the norms of the society i.e. into law-abiding 

member. This theory condemns all kinds of corporal punishments. These aim at transforming the 

                                                 
24

 James Seth, The Theory of Punishment, International Journal of Ethics, Vol. 2, No.2  (Jan., 1892), pp. 232-239 

25
  Hastings Rashdall, The Theory of Punishment, International Journal of Ethics,Vol. 2, No. 1 (Oct., 1891), pp. 20-

31 

26
 Rustam Thakur 

“an Eye For An Eye Will Turn The Whole World Blind - In Special Context To Reformative Theory Of 

Punishment", http://www.manupatrafast.com/articles/PopOpenArticle.aspx?ID=d4648720-96bb-4fab-8eca- 
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law-offenders in such a way that the inmates of the peno-correctional institutions can lead a life 

like a normal citizen. These prisons or correctional homes as they are termed humanly treat the 

inmates and release them as soon as they feel that they are fit to mix up with the other members 

of the community. The reformation generally takes place either through probation or parole as 

measures for reforming criminals. It looks at the seclusion of the criminals from the society as an 

attempt to reform them and to prevent the person from social ostracism.
27

 

Rehabilitation is necessarily an individualistic approach; delinquents are treated as if their 

conduct can be manipulated and controlled. By studying each criminal his history, associates, 

environment and mental capacity an attempt would be made by suitable treatment to guide the 

criminal back to a useful life.
28

 

The court in Parveen Kumar Gupta v. State of Madhya Pradesh,
29

 stressed that the purpose of 

punishment is protection of the society, by deterring potential offenders from committing further 

offence, and by reforming and turning them into law abiding citizens. 

 

In Ram Narain v. State of UP
30

 the, Supreme Court of India has observed on sentencing that 

"sentencing is always a matter of some difficulty. It generally poses a complex problem which 

requires a working compromise between the competing views based on reformative, deterrent 

and retributive theories of punishments. Though a large number of factors fall for consideration 

in determining the appropriate sentences, the broad object of punishment of an accused found 

guilty in progressive civilized societies is to impress on the guilty party that the commission of 

crimes does not pay and that it is both against his individual interest and also against the larger 

interest of the society to which he belongs. The sentence to be appropriate should therefore, be 

neither too harsh nor too lenient.” 

 

                                                 
27

 Ibid  

 

28
  Sentencing  and Recidivism, Available at 

http://shodhganga.inflibnet.ac.in:8080/jspui/bitstream/10603/6951/10/10_chapter%205.pdf 

29
 Praveen Kumar Gupta vs State Of Madhya Pradesh, 1974 CriLJ 57 

30
 Ram Narain vs State Of Uttar Pradesh, 1973 AIR 2200 
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Modern trends in criminology is against the imposition of severe or savage sentences against 

criminals, because the deterrent, retributive or the punitive aspect of punishment is no longer 

treated as valid consideration in the administration of criminal law. It must also be remembered 

that the normal criminal law of the country mostly deals with the ordinary offences committed 

by persons either under the pressure of, provoked or unbalanced emotions or as a result of 

adverse environment and circumstances. So while dealing with these criminals, who in many 

cases deserve a sympathetic treatment and in few cases, are more sinned against than sinners, the 

criminal law should treat punishment more as reformative or corrective than as a deterrent, 

retributive or punitive measure.
31

 

Stressing on this point the Supreme Court has held in Ram Naresh Pandy's case
32

" that modern 

criminal jurisprudence recognizes, that no one is a born criminal and that a good many crimes 

are the product of socio economic milieu. Although not much can be done for hardened 

criminals, considerable stress has been laid on bringing about the reform of young offenders not 

guilty of very serious offences and of preventing their association with hardened criminals. 

Every saint has a past, every sinner has a future." -V. R. Krishna Iyer, J
33

. "... the humanistic 

approach should not obscure our sense of realities." 

In Narotam Singh v. State of Punjab the Supreme Court has taken the following view- 

"Reformative approach to punishment should be the object of criminal law, in order to promote 

rehabilitation without offending community conscience and to secure social justice."
34

 

When a man commits a crime against society by committing a diabolical, coldblooded, pre-

planned murder of one innocent person the brutality of which shocks the conscience of the court, 

he must face the consequence of his act. Such a person forfeits his right to life." - A. P. Sen, J
35

 

                                                 
31

 Sentencing  and Recidivism,  

http://shodhganga.inflibnet.ac.in:8080/jspui/bitstream/10603/6951/10/10_chapter%205.pdf 

32
 Ramnaresh Pandey vs The State Of Madhya Pradesh, AIR 1974 SC 35, 1974 CriLJ 153 

33
 Jeremy Bentham, 'An Introduction to the Principles of Morals and Legislation', (J. H. Burns & H. L. A. Hart eds., 

1970) (1789) cf Pillai, P S A, Criminal Law, 9th Ed., Butterworths India, New Delhi, 2000, p. 286. 

34
 Narotam Singh v. State of Punjab  AIR1978 SC1542 

35
 Immanuel Kant, the Philosophy of Law (W. Hastie trans., 1887) (1797).; Rajendra Prasad vs State of Uttar 

Pradesh 1979 INDLAW SC 277  
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These two statements of the scholarly figures of the Indian judiciary reflects the heated debate 

going on in the country with regards to the imposition of punishment upon the convicts.
36

 

Today in India there are reformatory homes for Juveniles, in Jails there are many facilities like in 

jails they have music room, library, painting room etc, here they can work and earn and read, 

play music. These are provided so that offenders don’t feel alienated and it helps a lot to mould 

them as law abiding citizens, open jail system is also one of the system of reformative theory, if 

offenders behave is good then they can be transferred to these jails, here they can live with their 

family and work under the supervision,  and many more. Government bringing many plans to 

implement this theory effectively because this seems most working in modern time.  

 

Chapter III 

Loopholes and criticism of reformative theory:  

Every theory comes with loopholes and critics, so does this theory has some loopholes. Here are 

some loopholes of this theory.  

To implement reformative theory huge investment/money/expense require to provide different 

facilities in the prison which helps to mould of criminal, which is hard to afford by poor 

countries. Moreover, the rationality of the theory is more towards incentives for the 

commission of crime rather than prevention.
37

  

Reformation can work out on those people who can be reformed, there are people who cannot be 

reformed like hardcore criminal, highly educated and professional criminals.
38

 This theory 

                                                 
36

 Rustam Thakur 

“an Eye For An Eye Will Turn The Whole World Blind - In Special Context To Reformative Theory Of 

Punishment", http://www.manupatrafast.com/articles/PopOpenArticle.aspx?ID=d4648720-96bb-4fab-8eca- 

 

37
P.J Fitzgerald, Salmond on Jurisprudence, 12th Ed., Universal Law Publishing Co Pvt, 2008 p.94 

38
 P.J Fitzgerald, Salmond on Jurisprudence, 12th Ed., Universal Law Publishing Co Pvt, 2008  p.97 
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neglects potential offenders and persons who have committed crime but not within the arms of 

law. Further, it overlooks the claims of victims of crimes.
39

 

This theory of the punishment discussed above may seem perfect if used collectively, but this 

becomes a mere joke when tried to implicate in the practical sense. The understanding suggests 

that offences need to be legally defined as suitable or unsuitable for non-custodial or community 

sentences. Murder, drug trafficking and rape could not for example be punished by imposing a 

community sentence on the offender. Only small offences like petty theft or common assault are 

recommended for alternative sentencing by the report.
40

  

Reformist believes that social environmental is responsible for crime but not individual, but this 

is not always the case.  

The main problem is whether it is the 'protection of society', or the prevention of crimes, which 

should given priority while awarding the sentence. 

One major loophole is recidivism (it is a tendency to relapse into a previous condition or mode of 

behavior; especially: relapse into criminal behavior). 

In the Indian scenario also looking at the crime statistics we can see that the percentage of 

recidivists among offenders has increased to 10.4 percent during 2004.
41

 Although it decreased 

to 6.9% in 2012.
42

 

One criticism is that if criminals are treated as patients some of the hardened criminals are 

incurably bad. If prisons are turned into comfortable place, the prison might turn into dwelling 

place, at least for poor people. Even with the application of the theory crime rate is ever 
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increasing. Salmond says that “ the application of the purely reformative theory leads to 

astonishing and inadmissible results”.
43

 

One more problem comes because of lack of uniformity in the quantum of punishment given by 

different courts for the same or similar offences. The problem of sentencing disparity between 

courts is not so much one of different sentences, but inconsistency in basic principles and 

sentencing assumptions.  

This disparity not only offends the principle of justice, but it also affects the rehabilitative 

process of the offender, and may create problems like indiscipline and riots inside the prison.
44

 

Disparity in sentences created hatred in the mind of the offender. The man who is sewing a life 

imprisonment for the same act for which a fellow prisoner is serving five years sentence is not 

likely to be receptive to correctional programs. His attitude will be that he has been unfairly 

treated in sentencing and may well reject all attempts to rehabilitate him. In fact he must have 

lost his faith in all the institutions dealing with administration of criminal justice.  

 

In Asgar Hussain's case the Supreme Court has pointed out these points "the differentiation in the 

matter of sentence cannot be justified on the ground of the status of accused. The disparity in the 

sentence creates hostile attitude in the mind of the offender and reduces the chances of his re-

socialization as the offender feels that he has been discriminated"
45

 

But disparity does not always offend the principle of justice, if it discloses a rational basis for 

differentiation, like the attitude of the criminal and his potentiality for reformation or recidivism. 

So instead of uniform sentences what we need is a uniform philosophy, which may produce a 

sentence in tune with the legal and social policy.  

One problem is in implementation of reformative theory is longer period of sentence.  
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Longer period of imprisonment reduces the chance of re socialization of the offenders. Longer 

imprisonment, not only breeds hostility and resentment, but also makes it more difficult for the 

offender to avoid further law violations.
46

  

As the sentence is longer, the chances of re-socialization decreases, the personality becomes less 

stable, non-prison contacts diminish, person become involved with groups who tend to accept the 

norms of criminal sub culture and participates in their abnormal behavior. In short, a longer 

sentence not only frustrate the rehabilitation programs, but also increases the rate of recidivism 

and have deteriorating effect upon the inmates' abilities to function as a normal person.
47

 

Some scholars claims that the Reform theorists are unaware of the conflict that generally exists 

between their views concerning punishment and their views concerning other social practices. 

Specifically, they fail to see that reform practices, as usually indorsed, involve coercion and 

manipulation presupposing moral inequality which is, in general, unjustified.
48

 

Although this theory works stupendously for the correction of juveniles and first time criminals, 

but in the case of a hardened criminal this theory may not work with the effectiveness
.49

 

 

Chapter iv 

Effective implementation of Reformative theory and Role of Judiciary and 

different institution:  

Reformation must involve change of environment which makes a person criminal reducing his 

personality adjustments, and create barriers in the inculcation of the principles of good 

citizenship. Such a program may even require restriction of liberty and curtailment of rights and 

privileges. In other words, the reformative procedure must not be so pleasant as to encourage 
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further criminal activities but it must be so designed as to produce desirable changes in the 

personalities of offenders.
50

 

A three sentencing element model was given by Wisconsin Sentencing commission to reduce 

recidivism by which judges should consider three critical sentencing elements in order to 

substantially reduce recidivism. Those elements include (1) objectives of sentencing (2) facts of 

the case and offender (3) effectiveness of sentencing options. The area at which the three 

elements intersect contains the optimal sentence to reduce an offender's likelihood to reoffend.
51

 

Judge play a very crucial role while giving sentence. Protection of society and stamping out 

criminal proclivity must be the object of law which must be achieved by imposing appropriate 

sentences. Imposition of sentence without considering its effect on the social order in many cases 

may be in reality a futile exercise. Sentencing is the most critical part in administration of 

criminal justice, because here the interest of society and individual offender are at stake.  

The system lacks efficiency if it fails in its essential function of protecting society by deterring 

offenders. It lacks credibility, if it does reflect 'the mood and temper of society' towards 

misconduct of offender, and thereby ratify and reinforce the values of the society. The system 

deserves indictment, if it fails to provide an equitable justice to the offender, for no other factor 

impinges most than a sense of in-justice in the mind of a convicted offender.
52

  

In past judges  responsibility  used to end with the imposition of the sentence. Many criminal 

court judges, sentenced offenders to confinement, without fully recognizing what would happen 

after sentence was imposed. Now, in the recent years, primarily because of the emergence, and 

development of the idea of re-socialization of the offenders and growing number of law suits by 

prisoners, the courts have become increasingly aware of the condition of "prison confinement", 

and are thus called upon to participate in the activity which in the main had been a matter for the 
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administrator.
53

 If judges power of sentencing left outside then judge can do a little only, even if 

he were so minded, to adapt his sentence to reforming aims.
54

  

While adjudging the law, it must be in the mind of every judge, that he has his own share of law 

making and has an important role to play in the process of interpretation of the provisions of the 

Constitution or a statutory enactment, the application of a precedent and laying down of a rule, 

where the matter is not governed by the statutory provision or case law.
55

 For the correction of 

the offenders the sentencing judge has a very important role to play. By awarding a proper 

sentence within the limits of the penal statutes, he can make maximum contribution for the re-

socialization of the offenders. 

The role of judges and magistrates in sentencing is crucial because sentencing decisions involve 

such a large element of discretion. It is rare that the sentence for an offence is fixed by law.
56

 

Sentencing is the most critical part in administration of criminal justice, because here the interest 

of society and individual offender are at stake. So judge plays a crucial role in reformative 

system. 

Conclusion: 
 

With the time & increase in population, today the number of crime is also increasing at an 

alarming rate. Hence the punishment is important issue for social security of the legal fraternity. 

The reformative theory of punishment have its have own positive and negative aspects. Among 

other theories reformative theory seems to be more appropriate method to deal criminals and 

crime. Mostly criminals are looked upon by a negative approach, this theory recognize offenders 

rights and dignity. It believes that offenders are also part of society and if proper rehabilitation, 

motivation and care given, they can also be reformed into law abiding citizens.   
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All theories of punishment have their own importance. At different times each was highlighted 

by penologists. But none of the theory is perfect and cannot work alone. Hence, these theories 

are in fact complementary to each other. A penal system needs to have all of them, the only 

question is that which theory is to be given more priority and in today’s context Reformative 

theory seems to be the most suitable. 

But in some serious offence court has to consider victim’s plight in a case involving rape etc 

where it ruins person’s normal life, in these cases court should not emphasized on reformative 

theory. The court has to do justice to both offender as well as society also. The proper balance 

must have been taken by the court and legislature.  
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