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EDITORIAL NOTE 

 

TEAM LEXKHOJ is delighted to announce its Second edition of the criminal law journal. 

Lexkhoj International Journal of Criminal Law is a Peer-Reviewed Monthly Research Journal. 

Our purpose is to provide a journal that offers a multi-disciplinary analysis of issues 

concerning Criminal Law. The journal will strive to combine academic excellence with 

professional relevance and a practical focus by publishing wide varieties of research papers, 

insightful reviews, essays and articles by students, established scholars and professionals as well 

as by both domestic and international authors. 

“An act is not guilty unless the mental state with which it is done is also guilty”. The crime is the 

combination of both Actus reus and Mens rea, and is a single unity. We live in a modern society 

which is subject to major changes that stem from, for instance, internationalization and 

technological development. In many aspects these changes also represent societal challenges that 

demand a rethinking of legal solutions. Our increased connectivity through internet has created 

new opportunities for criminals. Now the crime is not limited to the traditional ways. 

This monthly issue of the journal would like to encourage and welcome more and more writers 

to get their work published. The papers will be selected by our editors who would rely upon the 

vibrant skills and knowledge immersed in the paper.  

Needless to say, any papers that you wish to submit, either individually or collaboratively, are 

much appreciated and will make a substantial contribution to the early development and success 

of the journal. Best wishes and thank you in advance for your contribution to the Lexkhoj 

international journal of criminal law. 
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PARENTAL ABDUCTION 

* Dipankar Madaan,  

The Law School, Jammu University  

 

ABSTRACT 

Parental child abduction is child abduction by a parent. It often occurs when the parents 

separate or begin divorce proceedings. One parent may remove or retain the child from the 

other seeking to gain an advantage in expected or pending child-custody proceedings or because 

that parent fears losing the child in those expected or pending child-custody proceedings; a 

parent may refuse to return a child at the end of an access visit or may flee with the child to 

prevent an access visit or fear of domestic violence and abuse. 

Child abduction may also occur when a child has been, is about to be or parent(s) fear that s/he 

will be, taken into care of the competent authorities, usually due to child endangerment 

proceedings. 

Although family law courts discourage and frown upon parental kidnapping, many custody 

disputes unfortunately result in a game of tug-of-war over children. Before you participate in a 

seemingly strategic game of snatch and grab, you should understand what is and is not 

considered parental kidnapping in your state.  

 

Concept 

Parental child abductions may be within the same city, within the state region or within the same 

country, or may be international. Studies performed for the U.S. Department of Justice's Office 

of Juvenile Justice and Delinquency Prevention reported that in 1999, 53% percent of family-

abducted children were gone less than one week, and 21% were gone one month or more. 
[1]

 

Depending on the laws of the state and country in which the parental abduction occurs, this may 

or may not constitute a criminal offense. For example, removal of a child from the UK for a 

period of 28 days or more without the permission of the other parent (or person with parental 
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responsibility) is a criminal offense. In many states of the United States, if there is no formal 

custody order, and the parents are not living together, the removal of a child by one parent is not 

an offense. In Australia the absconding parent, usually the mother, is awarded with the Family 

Court's presumption of residency status quo after keeping the child for a minimum of three 

weeks. 

Many US states have criminalized interstate child abduction. The first state to pass a parental 

kidnapping prevention law was California. Written by Larry Synclair, the father of a child 

abducted to Russia, the law was called the Synclair-Cannon Act. Texas soon followed. Teresa 

Laudedale, also a parent, litigated to prevent the abduction of her children, along with Cathy 

Brown. They made many enhancements to the Synclair-Cannon Act, which resulted in the 

creation of a prevention law for Texas. Lauderdale and Brown encouraged Brown's former 

attorney to take it to National Conference of Commissioners on Uniform State Laws (NCCUSL); 

he is a Texas commissioner with NCCUSL. NCCUSL drafted a uniform state law dealing with 

parental abduction, UCAPA (Uniform Child Abduction Prevention Act). By 2010 about nine 

states had adopted UCAPA, while many more have pending legislation. 

 What Constitutes Parental Kidnapping? 

Even though many states do not have a penal code entitled “Parental Kidnapping,” most have 

structured their general kidnapping laws to provide for the same type of offense. Whether or not 

the taking of a child by a parent will constitute parental kidnapping is determined by three main 

factors, including (1) the legal status of the offending parent, (2) the existence of any court orders 

regarding custody, and (3) the intent of the offending parent.  

Until an order is entered which limits one parent's rights or access to child, both parents have 

equal rights and access to a child. If a divorce or child custody suit has not been filed, then either 

parent can take their child and exercise custody over them. If one parent decides to take a child 

out of school early for an extended weekend trip, they can because there is no order limiting their 

right to do so. This may be annoying to the other parent, but it is not parental kidnapping. The 

important caveat, though, is that the person taking the child must actually be the parent of the 

child.  
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When it comes to parental rights, it is not enough that someone has functioned as the parent. For 

example, if a man lives with a woman and her child for eight years and as far as the child knows 

and believes, the man is his father, the function of parenthood will not grant the man the same 

rights as a biological parent. If he wants the same access and status as a parent, he must petition a 

family court and obtain those rights. A parent with legal custody of their child pursuant to a court 

order cannot usually be charged with parental kidnapping. However, a parent who violates a 

custody order and then snatches or conceals a child can potentially be charged with parental 

kidnapping.  

 International child abduction 

International child abduction occurs when a parent, relative or acquaintance of a child leaves the 

country with the child or children in violation of a custody decree or visitation order. Another 

related situation is retention, where children are taken on an alleged vacation to a foreign country 

and are not returned. 

While the number of cases of international child abduction is small in comparison to domestic 

cases they are often the most difficult to resolve due to the involvement of conflicting 

international jurisdictions. Two-thirds of international parental abduction cases involve mothers 

who often allege domestic violence. Even when there is a treaty agreement for the return of a 

child, the court may be reluctant to return the child if the return could result in the permanent 

separation of the child from their primary caregiver. This could occur if the abducting parent 

faced criminal prosecution or deportation by returning to the child's home country. 

The Hague Convention on the Civil Aspects of International Child Abduction is an international 

human rights treaty and legal mechanism to recover children abducted to another country. The 

Hague Convention does not provide relief in many cases, resulting in some parents hiring private 

parties to recover their children. Covert recovery was first made public when Don Feeney, a 

former Delta Commando, responded to a desperate mother's plea to locate and recover her 

daughter from Jordan in the 1980s. Feeney successfully located and returned the child. A movie 

and book about Feeney's exploits led to other desperate parents seeking him out for recovery 

service. 
[2] 
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By 2007, the United States, European authorities, and NGOs had begun serious interest in the 

use of mediation as a means by which some international child abduction cases may be resolved. 

The primary focus was on Hague cases. Development of mediation in Hague cases, suitable for 

such an approach, had been tested and reported by REUNITE, 
[3] 

a London-based NGO which 

provides support in international child abduction cases, as successful. Their reported success led 

to the first international training for cross-border mediation in 2008, sponsored by the National 

Center for Missing and Exploited Children. [5] Held at the University of Miami School of Law, 

lawyers, judges, and certified mediators interested in international child abduction cases 

attended. 

International child abduction is not new. A case of international child abduction has been 

documented aboard the Titanic. However, the incidence of international child abduction 

continues to increase due to the ease of international travel, an increase in bi-cultural marriages 

and a high divorce rate. Parental abduction has been defined by Nancy Faulkner as child abuse.
 

[4]  

 Parental Kidnapping Laws by State 

Parental kidnapping laws vary by state, but generally involve a defendant abducting a 

person/child by holding them in a place where they are not likely to be found. Some parents are 

surprised to learn that their state does not require the use of force or a weapon to support the 

criminal charge of parental kidnapping. The unlawful retention of the child is enough to support 

a charge of parental kidnapping.  

Many state parental kidnapping laws are general kidnapping rules, but some will more 

specifically tailor their kidnapping laws to address parental kidnapping. Michigan kidnapping 

laws, for example, provide that a parent cannot keep a child more than 24 hours with the intent to 

conceal them. If your state does not have a more “tailored” statute, it will most likely include 

exceptions or affirmative defensives for those situations where a defendant “kidnaps” their own 

child. Even though Michigan prohibits a parent from keeping a child for longer than 24 hours, it 

does include a defense for the parent attempting to protect their child from an actual threat.  

Texas has a similar requirement that the parent’s sole intent was to assume lawful control of the 
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child. The focus of this “lawful custody” defense is on the offending parent’s intent. If a parent 

kidnaps their child to punish or terrorize their ex-spouse and to also try to get lawful custody, the 

terrorizing intent will disqualify the parent from successfully proving their lawful 

custody defense 

 Child Abduction Law 

Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction. 

The Hague Convention of 25 October 1980 on the Civil Aspects of International Child 

Abduction is a multilateral treaty, which seeks to protect children from the harmful effects of 

abduction and retention across international boundaries by providing a procedure to bring about 

their prompt return. The "Child Abduction Section" provides information about the operation of 

the Convention and the work of The Hague Conference in monitoring its implementation and 

promoting international co-operation in the area of child abduction. 

 

 Child Abduction - Taiwan 

Taiwan is not a party to The Hague Convention on the Civil Aspects of International Child 

Abduction. The Hague Convention is by far the most significant international treaty pertaining to 

the prevention of international child abduction. Indeed, at least 74 countries are party to the 

Convention, including the United States. The failure of a country to become a party to the 

Convention sends an extremely strong signal that the country’s legal institutions will not cause 

an abducted child to be returned to her habitual residence. 

 

 Law in Singapore on Child Abduction 

This article analyses the approach taken by Singapore's criminal and family laws when a child is 

taken away by one parent without consent of the other parent to another jurisdiction. 

International efforts to ameliorate the difficulties faced by the left-behind parent in tracing the 

whereabouts of the child and obtaining his or her return come in the form of The Hague 

Convention on Civil Aspects of International Child Abduction. 
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 The Position of India on Law of Abduction of Children’s  

 Under Article 214 of the Constitution of India, there shall be a High Court for each State in 

India and under Article 124 there shall be a Supreme Court of India. Under Article 141, the law 

declared by the Supreme Court shall be binding on all Courts within India. However, the 

Supreme Court may not be bound by its own earlier views and can render new decisions. Part III 

of the Constitution secures “Fundamental Rights” to citizens, which can be enforced directly in 

the respective High Courts of the States or directly in the Supreme Court of India by issue of 

prerogative writs under Articles 226 & 32 respectively of the Constitution of India. The High 

Courts and the Supreme Court in India entertain petitions for issuance of a writ of habeas corpus 

for securing the custody of the minor at the behest of a parent who lands on Indian soil alleging 

violation of a foreign Court custody order or seeks the return of children to the country of their 

parent jurisdiction. Invoking of this judicial remedy provides the quickest and most effective 

speedy solution. Different High Courts within India have from time to time expressed different 

views in matters of inter-parental child custody petitions when their jurisdiction has been 

invoked by an aggrieved parent seeking to enforce a foreign Court custody order or 

implementation of their parental rights upon removal of the child to India without parental 

consent.  

The Supreme Court of India too has rendered different decisions with different viewpoints on the 

subject in the past three decades. A quick summary of Indian law laying down this position is as 

hereunder:  

 

i) In Surinder Kaur Vs. Harbax Singh Sandhu, 1984 Hindu Law Reporter 780 Supreme 

Court, it was held that the provisions of the Hindu Minority and Guardianship Act, 1956 cannot 

supercede the paramount consideration as what is conducive to the welfare of the child while 

exercising summary jurisdiction in returning the minor children to the foreign country of their 

origin. 

 ii) In Elizabeth Dinshaw Vs. Arvand M. Dinshaw, All India Reporter 1987 Supreme 

Court, the Court again exercising summary return of a removed child upheld the right of a 
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foreigner mother to directly invoke the jurisdiction of the Supreme Court to seek the custody of a 

minor child from his father on the principle that the matter is to be decided not on the 

considerations of the legal rights of the parties but on the sole and predominant criterion of the 

best interest of the minor child.  

 

iii) In Kuldeep Sidhu Vs. Chanan Singh, All India Reporter 1989 Punjab & Haryana 103, 

in a criminal writ petition exercising summary return, it was held that the welfare of the children 

who were Canadian citizens would override any consented custody arrangement and the children 

have a right to be brought up in the culture and environment of the country of their birth. 

 

 Lawful Custody Defense and Parental Kidnapping 

The “lawful custody” defense is frequently used to defeat parental kidnapping charges. However, 

keep in mind that this defense may not work on other charges or sanctions. If a custody order 

was in place, the offending parent could be charged with a lesser charge called “interference with 

child custody.” If the family law court has concerns that you were snatching, but not kidnapping, 

the family law court could also sanction you with contempt orders and require you to pay the 

other parent’s attorney fees incurred in getting the child back. 

 Getting Help 

Custody battles are frustrating. They are especially difficult for parents who try to do the right 

thing, and extremely distressing for the children who get pulled in different directions. Before 

you resort to a game of tug-of-war, consult with a family and criminal law attorney to make sure 

that you are not tugging your way into a parental kidnapping charge. 
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