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EDITORIAL NOTE 

 

TEAM LEXKHOJ is delighted to announce its first edition of the criminal law journal. Lexkhoj 

International Journal of Criminal Law is a Peer-Reviewed Monthly Research Journal. Our 

purpose is to provide a journal that offers a multi-disciplinary analysis of issues 

concerning Criminal Law. The journal will strive to combine academic excellence with 

professional relevance and a practical focus by publishing wide varieties of research papers, 

insightful reviews, essays and articles by students, established scholars and professionals as well 

as by both domestic and international authors. 

“An act is not guilty unless the mental state with which it is done is also guilty”. The crime is the 

combination of both Actus reus and Mens rea, and is a single unity. We live in a modern society 

which is subject to major changes that stem from, for instance, internationalization and 

technological development. In many aspects these changes also represent societal challenges that 

demand a rethinking of legal solutions. Our increased connectivity through internet has created 

new opportunities for criminals. Now the crime is not limited to the traditional ways. 

This monthly issue of the journal would like to encourage and welcome more and more writers 

to get their work published. The papers will be selected by our editors who would rely upon the 

vibrant skills and knowledge immersed in the paper.  

Needless to say, any papers that you wish to submit, either individually or collaboratively, are 

much appreciated and will make a substantial contribution to the early development and success 

of the journal. Best wishes and thank you in advance for your contribution to the Lexkhoj 

international journal of criminal law. 
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MARITAL RAPE WITHIN PROHIBITED MARRIAGE 

*Vishnu Tandi & Yogita Lohia, The Northcap University  

 

ABSTRACT 

 

Rape is rape, whether it is stranger rape or marital rape. Marital rape is also known as spousal 

rape, as it is committed by spouses without consent of his partner. It is a very serious worldwide 

problem that millions of women have to suffer and face on a day to day basis. It violates their 

right to life and liberty. This phenomenon has occurred because of the traditional view of 

marriage. It has been acceptable throughout the world that a husband has a right to demand sex 

with his wife and that a wife must be sexually submissive to her husband in all respects. 

In this Essay i would like to discuss definition of marital rape, history, legal provisions and 

violation of women’s right. I would also sight some case laws related to this phenomenon.  

INTRODUCTION 

Marital rape, as name suggests, is a kind of rape committed by the husband, forcefully and 

without the consent of his wife. According to the studies marital rape can be defined as unwanted 

intercourse or penetration (vaginal, anal, or oral) obtained by force, threat of force, or when the 

wife is unable to consent.
1
  

Even though marital rape is prevalent in India, it is hidden behind the untouchable curtains of 

marriage. The most shameful wrong is within the marriage where the husband forces himself 

upon his wife thinking that it is his matrimonial right to have sex with his wife whether it is with 

her consent or without her consent marital rape has failed to gain recognition as a crime in the 

eyes of the laws. Women who are raped by their husbands are likely to be raped many times. 

They do not only experience vaginal rape but also oral and anal rape which results by verbal 

                                                           
1
 Bergen, 1996; Pagelow, 1984; Russell, 1990). 
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threats, physical violence, or weapons to force their wives into having non consensual sex with 

them. 

Earlier rape was only recognized as a criminal offence that could only be committed outside the 

marriage and courts of law could not apply the rape statutes to acts of forced sex between the 

spouses. But with regard to changing social views and international condemnation of sexual 

violence in marriage, courts have started to apply rape laws in marriage. Still in many countries 

the law is not very much clear but particularly jurisdictions which have inherited the 1860 Indian 

penal code, the laws explicitly exempt spouses from prosecution (for instance, under the 1860 

Indian Penal Code, which has also been inherited by other countries in the region, the law on 

rape states that "Sexual intercourse by a man with his own wife is not rape"). These views of 

marriage and sexuality started to be challenged in most of western countries leading to 

acknowledgement of women’s right to self determination of all matters relating to her body and 

the criminalization of marital rape. 

 

DIFFERENT KINDS OF MARITAL RAPE WHICH ARE BEING PREVALENT IN THE 

SOCIETY- 

1. Battering rape: in this women experience both physical and sexual violence in the 

relationship in various ways. Some are battered during the sexual violence, or the rape 

may follow a physically violent episode where the husband wants to make up and coerces 

his wife to have sex against her will. The majority of marital rape victims fall under this 

category. 

 

2. Force-only rape: In what is called “force-only” rape, husbands use only the amount of 

force necessary to coerce their wives; battering may not be characteristic of these 

relationships. The assaults are typically after the woman has refused sexual intercourse. 

 

3. Obsessive rape: Other women experience what has been labelled “sadistic” or 

“obsessive” rape; these assaults involve torture and/or “perverse” sexual acts and are 

often physically violent. 
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POSITION IN INDIA- 

In India marital rape exists de facto but not de jure. While in other countries either the legislature 

has criminalized marital rape or the judiciary has played an active role in recognizing marital 

rape as an offence. 

In India, judiciary operates as cross purposes. In the case of Bodhisattwa Gautam v. Subhra 

Chakraborty
2
 the Supreme Court said that “rape is a crime against basic human rights and a 

violation of the victim’s” most cherished of fundamental rights, namely, the right to life 

enshrined in Article 21 of the Constitution. Yet it negates this very pronouncement by not 

recognizing marital rape.
3
 Though there have been some advances in Indian legislation in 

relation to domestic violence, this has mainly been confined to physical rather than sexual abuse. 

Women who experience and wish to challenge sexual violence from their husbands are currently 

denied State protection as the Indian law in Section 375 of the Indian Penal Code, 1860 has a 

general marital rape exemption.  

Women’s which are covered under this type of rape legislation are firstly those who are under 

the age of 15 and are separated from their husbands. This type of rape where the victim is under 

the age of 15 yrs carries a lesser sentence if the rapist is married to the victim as compared to the 

rape of a girl below 12 yrs of age which may be punished with rigorous punishment.  

With the devastating increment in the rape cases there have been Some progress towards 

criminalizing domestic violence against the wife took place in 1983 when Section 376-A
4
 was 

added in the Indian Penal Code, 1860, which criminalized the rape of a judicially separated wife. 

It was an amendment based on the recommendations of the Joint Committee on the Indian Penal 

Code (Amendment) Bill, 1972 and the Law Commission of India.
5
 

This committee rejected the contention that marriage is a license to rape, thus now a husband 

who have a marital rape will now be indicated and imprisoned up to 2yrs if there is any sexual 

intercourse with his wife without her consent and if she is living separately with him under any 

decree or any custom prevalent. 

                                                           
2
 (1996) 1 SCC 490 

3
 Tandon, N. & Oberoi, N., Marital Rape — A Question of Redefinition, Lawyer’s Collective, March 2000, p. 24 

4
 376A. Intercourse by a man with his wife during separation.—Whoever has sexual intercourse with his own wife, 

who is living separately from him under a decree of separation or under any custom or usage without her consent 

shall be punished with imprisonment of either description for a term which may extend to two years and shall also 

be liable to fine. 
5
 Law Commission of India, 42nd Report, 1977, Indian Penal Code, para 16.115, p. 277. 
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However the is a need of more legislation and new laws to be enacted for the issue of marital 

rape. 

The law commission in its 42
nd

 report advocated the inclusion of sexual intercourse by a man 

with his own minor wife as an offence must be seen as a ray of hope. However the joint 

committee dismissed the recommendation arguing that a husband could not be found guilty of 

raping his wife whatever be her age. 

Hence many women’s organizations and national commission which are been set up solely for 

women’s safety have been demanding the deletition of the exception clause in Section 375 of the 

Indian Penal Code which states that “sexual intercourse by a man with his own wife, the wife not 

being under fifteen years of age, is not rape”.  

As of now, the law in India is wholly inadequate in providing supporting mechanisms for women 

to exercise bodily integrity and sexual autonomy. 

 

CHILD MARRIAGE AND MARITAL RAPE- 

 

According to the Hindu marriage act the legal age for getting married is 21 year for groom and 

18 years for bride.
6
 As per the prohibition of child marriage act 2006

7
 and the special marriage 

act
8
, the age for marriage is 21 for boys and 18 for girls. Marriage before attaining the prescribed 

age is considered as a child marriage. These types of marriage are associated with a higher rate 

of domestic violence, including, marital rape.
9
 These forms of marriage are most common in 

traditional societies which have no laws against sexual violence in marriage. 

IPC provides for a marital rape exception which states that “sexual intercourse or sexual acts by 

a man with his own wife, the wife not being under fifteen years of age, is not rape.”
10

In Court on 

its own motion (Lajja Devi) v. State
11

, the Delhi High Court observed that it is “distressing” that 

the IPC “acquiesces child marriage” by stating that sexual intercourse by a man with his wife 

above the age of 15 and below the age of 16 years is not rape. 

                                                           
6
 Sec 5(iii) 

7
 Sec 2(a) 

8
 Sec 4(c)  

9
 Girl’s right, Available at:- http://www.hrw.org/news/2013/06/14/q-child-marriage-and-violations-girls-rights 

10
 Exception 2, Section 375, Indian Penal Code, 1860   

11
 2012 VIAD (Delhi) 465   
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VIOLATION OF HUMAN RIGHTS 

Earlier it was completely acceptable throughout the world that husband has a right to demand sex 

with wife whether she is ready for it or not, but now the scenario is changing slowly. In India 

rape is a cognizable offence and sec 375 of Indian penal code define it. Marital rape is not 

defined in any statute in India but there are some provisions where it is considered as an offence. 

There is an exception under rape provision that if a man does sexual intercourse with his wife 

without consent it does not amount to rape. By this exception one very serious question arises 

and that is does a women loss her basic human right after her marriage? 

Marriage is a holly relation and it bound two people in a thread to live together happily. Marriage 

does not mean women to turn into slaves. In a study conducted by WHO, it has been reported 

that near about 12% women are sexually abused by their husbands during pregnancy. 

Consummation of marriage with a girl below the age of 15 amounts to rape, even though the 

husband is entitled to the girl's custody, the Delhi High Court said.
12

 

To forcibly compel women to use an organ of her body against her will is serious violation of her 

right to live with dignity, right to self-determination and it is an abuse of her human rights. The 

Constitution has guaranteed the right to privacy. Therefore, in the light of those international 

instruments on human rights, it cannot be said that marital rape is permissible.
13

 

 Recently a Delhi court held that women need legal protection from all kind of sexual perversity 

by their husbands. Hon’ble court held that “The acts complained of (by the woman) not only 

constitute an unnatural offence against the order of nature but also bring the alleged acts of the 

man within amended definition of rape under Section 376 of IPC, which unfortunately cannot be 

invoked due to sole reason of the relationship i.e. the complainant being the wife of the accused 

and the Indian law not giving due recognition to marital rape despite there being a desirability 

and a long-standing demand for the same.”
14

 

                                                           
12

 Article available at- http://archive.indianexpress.com/news/sex-with-wife-who-is-below-15-years-is-rape-says-

high-court/981205/ 
13

 Article available at-http://www.manupatrafast.com/articles/PopOpenArticle.aspx?ID=374260bd-fe28-44e2-8741-

eb32acdb9675&txtsearch=Subject:%20Women%20And%20Child%20Rights 
14

 Report published in Newspaper, Available at-http://timesofindia.indiatimes.com/city/delhi/Delhi-court-Marital-

rape-should-be-a-criminal-offence/articleshow/42949617.cms 

http://timesofindia.indiatimes.com/city/delhi/Delhi-court-Marital-rape-should-be-a-criminal-
http://timesofindia.indiatimes.com/city/delhi/Delhi-court-Marital-rape-should-be-a-criminal-
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CONCLUSION- 

As discussed above, the sexual intercourse with wife without her consent is an offence and it 

violates the basic fundamental rights and universally acceptable human rights. Child marriage is 

a prohibited marriage in India as well as some other countries and it is the main reason which 

gives birth to the serious problem of marital rape. 

However by the judicial proceedings, situation is changing but still a strong act is required to 

solve this issue. Traditional concept of marriage and sexual relation are still existed in many of 

the parts of the country. 


