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EDITORIAL NOTE 

 

TEAM LEXKHOJ is delighted to announce its Second edition of the criminal law journal. 

Lexkhoj International Journal of Criminal Law is a Peer-Reviewed Monthly Research Journal. 

Our purpose is to provide a journal that offers a multi-disciplinary analysis of issues 

concerning Criminal Law. The journal will strive to combine academic excellence with 

professional relevance and a practical focus by publishing wide varieties of research papers, 

insightful reviews, essays and articles by students, established scholars and professionals as well 

as by both domestic and international authors. 

“An act is not guilty unless the mental state with which it is done is also guilty”. The crime is the 

combination of both Actus reus and Mens rea, and is a single unity. We live in a modern society 

which is subject to major changes that stem from, for instance, internationalization and 

technological development. In many aspects these changes also represent societal challenges that 

demand a rethinking of legal solutions. Our increased connectivity through internet has created 

new opportunities for criminals. Now the crime is not limited to the traditional ways. 

This monthly issue of the journal would like to encourage and welcome more and more writers 

to get their work published. The papers will be selected by our editors who would rely upon the 

vibrant skills and knowledge immersed in the paper.  

Needless to say, any papers that you wish to submit, either individually or collaboratively, are 

much appreciated and will make a substantial contribution to the early development and success 

of the journal. Best wishes and thank you in advance for your contribution to the Lexkhoj 

international journal of criminal law. 
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MARITAL RAPE: A HIDDEN HURT 

* Neha Niharika,  

Amity Law School, Amity University, Rajasthan 

 

ABSTRACT 

Marital Rape refers to undesirable intercourse by a man with his spouse by force, physical 

violence or when she is unable to give consent. There are different forms of rape and marital 

rape could be a force only, a battering rape or a sadistic rape. Marital rape is a non consensual 

act of violent deviance by a husband against the wife where she is physically and sexually 

abused.  In this article I have further discussed about the history mo marital rape, how marital 

rape is different from stranger rape, various types of Marital Rape, Laws relating to it and the 

effects that a rape victim faces. 

 

HISTORY OF MARITAL RAPE 

Historically, “Raptus”, the generic term of Rape was to entail violent theft, applied to both 

person and property. It was synonymous with abduction and a woman’s abduction or Sexual 

molestation was just the theft of a woman against the consent of her guardian. The ill use was 

treated as a wrong against her husband or father, women being completely owned subservient. 

As Held in the case
1
 “In the past the law of rape was concerned with theft of virginity and was 

there primarily to protect property rights Redress lay in financial compensation. According to 

Bracton, even in the thirteenth century when penal sanctions for rape, imposed by the King's 

Court were supposed to have supplanted pecuniary compensation, in practice, financial 

compensation continued to be paid. Even today the purpose does not seem unequivocally to be 

the female's right to her bodily integrity. The fact that marital rape is protected, whatever be the 

considerations, is a pointer towards that.” 

                                                           
1
 Smt. Sudesh Jhaku vs K.C.J. And Others on 23 May, 1996 
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“The husband cannot be guilty of a rape committed by himself upon his lawful wife, for by their 

mutual matrimonial consent and contract, the wife has given to her husband whom she cannot 

retract.”
2
 

 

HOW MARITAL RAPE IS DIFFERENT FROM STRANGER RAPE 

Rape is a very personal and intimate terrifying experience. Experiences of Rape and their 

reactions may differ widely. There are differences between Stranger and Intimate Rape 

regardless of the relationship between the victim and the Rapist. 

1. Stranger Rape is usually with someone you don’t know; you have not shared any 

experiences or history. While, in case of Marital Rape, the circumstances are very 

different. This is not just a physical or sexual violation but a treachery of trust. He is the 

person whom you thought you knew personally, with whom you share a history, a home 

and children. 

2. In case of a stranger rape, when the assault happens, there can be no doubt as to what is 

happening, that it is Rape. But in Marital Rape, here is a person whom you have made 

love to on frequent basis commonly over many years whom you share your most intimate 

secrets and fears and you believe him to love you, he wants the best for you  would never 

intentionally hurt you. 

Marital Rape is so destructive because it breaks faith with the fundamental basis of the marital 

relationship, because it questions every understanding you have not only of your partner and the 

marriage, but of yourself. You end up feeling broken, mortificated, and above all, very confused. 

3. While stranger rape is a sexual act of violence outside the sufferer's normal relationships, 

marital rape has to be understood in the context of an misemployed relationship, that in 

the affairs of emotional and possibly physical abuse. 

4. The stranger rape will always involve a certain degree of physical violence while marital 

rape will involve force only rapes 

                                                           
2
 Sir Mathew Hale , Chief Justice of England in 1600s said, 
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5. The victims of Marital Rape rarely suffer once, but a repeated if not frequent. This is a 

big issue as she feels that she has somehow ‘asked for it’ by staying in the situation that it 

will happen again. And, once it has been tolerated on a number of occasions, she may 

question her right to then act against it. 

 

TYPES OF MARITAL RAPE 

Spouse Rape is mainly divided into 3 sub categories:  

1. Violent Rape 

2. Force Only Rape 

3. Sadistic Rape 

 

1. Violent Rape 

Violent Rape occurs when physical and sexual violence occurs together. The husband uses ample 

physical violence to cause harm to his wife, apart from any injuries due to rape itself i.e. injuries 

to the genital areas or breasts. Like, husband punches his wife or injures her with a knife. Either 

rape becomes a part of a violent assault or the violence becomes a part of rape. Abusers forces 

their wives to submit to sexual acts after physical aggression to prove her clemency or to 

intimidate and humiliate her and if the wife refuses, she is threatened of more violence. 

2. Force only Rape 

This kind of Rape includes only ample force used on the part of the abuser to control or hold his 

spouse in position. Like, holding down the victim by her arms or wrists to prevent her defending 

herself or escaping. This type of Rape is usual in abusive relationships where physical violence 

does not exist or where there is a larger unlikeness between the physical size and strength of 

husband and wife. Intimidation plays a great role in most cases of such “force only” rape. The 

victim may also be so confused and numbered by consistent emotional crime that actually does 

not know how to act or react when sex is forced on her. 
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3. Sadistic Rape 

This type of rape tends to indicate that in addition to the rape itself, the wife is forced to quit or 

undergo more humiliation. Like, husband urinating on the wife, acting out of a fantasy of torturer 

or using other object during a rape. This type of rape may or may not involve further violence. 

It is difficult defining clear cut lines between different types of rape as it can be of any of the 

above combination of them. A rapist may use duress tactics and ample force to control his wife 

initially, but then use increased violence if the victim combats. 

Victims of Marital Rape feels guilty for not having struggled more or have been told that if they 

did not try to physically fight their abuser and thereby sustains injuries that it is not real rape. 

This can be extremely disturbing. 

When you are living with your abuser, you are often very finely tuned to him, applying various 

coping ideas to limit the damage to yourself; You may realize cautiously that if you struggle, he 

may get violent or take his anger out on the victim in other ways. 

Other reason why a woman does not fight back is to not to disturb children risking them 

witnessing the rape; shock or confusion at what is happening to her. 

MARITAL RAPE IN INDIA 

The problem of defining marital rape as Rape 

Women who are victims of marital rape have great difficulty in defining it as such. The 

traditional idea is that it is impossible for a man to rape his wife and that somehow, in taking 

their marriage pledge. They have vacated any right over their own body and sexuality. They 

radically deny their  right to say 'no', is still prevalent amongst wives as much as amongst their 

husbands. There are many reasons which prevents a victim from perceiving it in light.A wife 

being raped will often question her right to refuse intercourse with her husband, and while she 

may realize that legally it now constitutes rape. 

 Basically, as wives being raped by their husbands, they look for every reason, every excuse to 

deny that it is Rape because they do not want to accept the alternative that it is Rape. He hurts 

her and humiliates her intentionally. She no longer trust him, turn to him in comfort, gain 
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reassurance and protection from his company. Even  home is no longer safe for a women. 

Women have long suffered from high levels of sexual violence in the country, including at home, 

but the government is yet to make marital rape a crime. 

Minister for women and child welfare Maneka Gandhi recently told Parliament that a lack of 

education along with poverty, religious beliefs and societal norms, among other reasons, make 

such a law out of the question. 

The comments had sparked outrage among women’s groups, and baffled many since the 

outspoken minister had earlier indicated her support for the issue. As the torrent of criticism 

grew, Mrs Gandhi reversed her position, saying this was now under consideration. 

“This is one of the most complicated places to intervene because you are intervening in the 

bedroom,” she explained to reporters earlier this month. “How to do it with grace and with 

firmness is something we need to negotiate.”
3
 

The law states “sexual intercourse by a man with his own wife, the wife not being under 15 years 

of age, is not rape”. 

Tougher laws 

Husbands can be charged with a relatively minor offence of cruelty, which carries a maximum 

three years in jail or a fine. Women can also seek restraining orders and other protections under 

domestic violence legislation. 

But victims and activists say criminalising marital rape would act as a powerful deterrent and go 

a long way towards protecting women in their own homes. 

“You can’t have two yardsticks for rape. You can’t discriminate just because a woman is 

married,” said Roma, a mother-of-two, at a counseling session for marital rape in Delhi. “I am 

sure if this law is put in place, husbands will think twice before raping their wives.” 

The government toughened laws in 2013, following the fatal gang-rape of a Delhi student which 

unleashed seething public anger about abuse against women. Rapists can now even get the death 

penalty in extreme cases. 

                                                           
3
 Article Available at  

http://m.timesofindia.com/india/Marital-rape-may-soon-be-a-crime-in-India/articleshow/51902437.cms 
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A former chief justice, appointed at the time to investigate the laws, recommended placing 

marital rape under the boundary of the law but his suggestion was disregarded. 

A parliamentary panel looking into the issue in 2013 also rejected the idea, saying it would place 

the “Indian family system” under “great stress”. 

Karuna Nundy, a lawyer who helped overhaul the laws in 2013, dismissed such arguments, along 

with those that warn of wives misusing such laws to settle personal scores with their husbands. 

“Any law can be misused,” Ms Nundy told AFP, adding that marital rape was rarely reported to 

authorities, in part because of the shame attached to it. 

Keep quiet 

Over half of women surveyed two years ago said they had experienced some form of sexual 

violence by a partner. 

And 60 per cent of men questioned in the same survey admitted to perpetrating sexual abuse 

against a partner, according to the study conducted by the International Center for Research on 

Women and the United Nations Population Fund. 

Marital-rape counsellor and lawyer Monica blamed the country’s deeply strenghten patriarchal 

culture and a lack of awareness of women’s rights for the figures. 

“Men think that marriage is a licence for sex. They don’t even feel they need to ask for consent,” 

said Monica, who uses one name and works for non-profit group Maitri. “If a wife thinks of 

complaining and goes to police, she will be told ‘you should be lucky he is coming to you. Go 

back home and make him happy’.” 

At the counseling session, many of the women said they felt they had no choice but to endure the 

abuse if they wanted to stay married. 

MARRIAGABLE AGE AND THE AGE OF SEXUAL CONSENT 

A government appointed panel has recommended that age of consensual sex should be revised 

from 18 years to 16 years. It has also suggested that there should be a 'close-in-age' exception for 

young people in consensual sexual relationships when the two are above the age of 16 years. 

At present the age of consent in India is 18 years with both the Protection of Children Against 
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Sexual Offences (POCSO) and the Criminal Law Amendment Act (anti-rape law) recognizing 

persons below 18 years as minor. The recommendation is part of the "high level committee on 

status of women 2015" that recently submitted its report to the women and child development 

(WCD) ministry, headed by Maneka Gandhi. The controversial recommendation along with 

other suggestions in the report will be debated with significant stakeholders including ministries 

of home, law, health among others in a meeting on July 20. 

The proposal is likely to be supported by women and child rights activists who believe that 

raising the age bar of consensual sex has led to criminalizing of sexual behaviour among the 

young. They also believe that it has led to a growing number of false cases in police stations and 

courts where girls' parents have dragged young boys over a consensual relationship. 

The amendment raising the age of consent from 16 to 18 years came after public chaos in the 

outcome of the Nirbhaya gang-rape. The move had led to a major bickering with the Congress-

led UPA split over the issue. The argument behind raising the age was to bring consistency to the 

age of minor among various criminal laws and also prevent trafficking of young girls for labour 

and sex trade. 

The age of consent is the age at which a person is considered to be legally competent to consent 

to sexual acts. The distinguishing aspect of the age of consent laws is that the person below the 

minimum age is regarded as the victim, and their sex partner as the offender. 

 

172
nd

 LAW COMMISSION 

The importance of consent for every individual decision cannot be over emphasized. A woman 

can protect her right to life and liberty, but not her body, within her marriage, which is just 

contemptuous. Women so far have had aid only to section 498-A of the IPC, dealing with 

cruelty, to protect themselves against “wicked sexual conduct by the husband”. But, where is the 

standard of measure or interpretation for the courts, of ‘perversion’ or ‘unnatural’, the definitions 

within intimate spousal relations? Is excessive demand for sex perverse? Isn’t consent a sine qua 

non? Is marriage a license to rape? There is no answer, because the judiciary and the legislature 

have been silent. 
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The 172nd Law Commission report had made the following recommendations for substantial 

change in the law with regard to rape. 

1. ‘Rape’ should be replaced by the term ‘Sexual Assault’. 

2. Section 375 of IPC should include all forms of penetration such as penile, oral, finger, 

anal and object as Sexual Intercourse. 

3. In the light of Sakshi v. Union of India and Others [2004 (5) SCC 518], it was held that 

‘sexual assault’ on any part of the body should be construed as rape. 

4. Rape laws should be made gender neutral as custodial rape of young boys has been 

neglected by law. 

5. A new offence, namely section 376E with the title ‘unlawful sexual conduct’ should be 

created. 

6. Section 509 of the IPC was also sought to be amended, providing higher punishment 

where the offence set out in the said section is committed with sexual intent. 

7. Marital rape: explanation (2) of section 375 of IPC should be deleted. Forced sexual 

intercourse by a husband with his wife should be treated equally as an offence just as any 

physical violence by a husband against the wife is treated as an offence. On the same 

reasoning, section 376 A should be deleted. 

The court shall presume it to be so under the Indian Evidence Act (IEA) that when alleged that a 

victim consented to the sexual act and it is denied. 

 

WHY MARITAL RAPE IS NOT PUNISHABLE IN INDIAN PENAL CODE ? 

The provision of rape in Section 375 of  Indian Penal Code (IPC), has echoing very obsolete 

sentiments, mentioned as its exception clause- “Sexual intercourse by  man with his own wife, 

the wife not being under 15 years of age, is not rape.” 

This section in dealing with sexual assault, in a very narrow apprehension lays down that, an 

offence of rape within marital bonds stands only if the wife is less than 12 years of age. If she is 
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between 12 to 16 years, an offence is committed, however, less serious, having bland 

punishment. Once, the age crosses 16, there is no legal protection conferred to the wife, in direct 

infringement of human rights regulations. 

How can the same law provide for the legal age of consent for marriage to be 18 while protecting 

form sexual abuse, only those up to the age of 16 ? Beyond the age of 16, there is no remedy the 

woman has. 

A marriage is a bond of trust and that of affection. A husband exercising sexual superiority, by 

getting it on demand and through any means possible, is not part of the Marriage. Surprisingly, 

this is not so in any law book in India. 

The very definition of rape in section 375 of IPC demands change. The narrow definition has 

been criticized by Indian and international women’s and children organizations, who insist that 

including oral sex, sodomy and penetration by foreign objects within the meaning of rape would 

not have been conflicting with denied constitutional provisions, natural justice  or equity. Even 

international law now says that rape may be accepted as the “sexual penetration, not just penal 

penetration, but also threatening, forceful, coercive use of force against the victim, or the 

penetration by any object, however slight.” Article 2 of the Declaration of the Elimination of 

Violence against Women includes marital rape explicitly in the definition of violence against 

women. Emphasis on these provisions is not meant to baffle, but to give the victim and not the 

criminal, the benefit of doubt. 

 

 

EFFECTS OF MARITAL RAPE ON VICTIM 

Short and Long Term Effect of Marital Rape 

From the study of marital rape survivors, following affects of marital rape were found: 

 Betrayal and shock that somebody she loved or felt safe with could hurt her that way. 

 Humiliation and a sense of being "dirty" : She feels that if somebody who pledged love 

her could do that to her, she must be bad, or have deserved it somehow. 



I S S N  2 4 5 6 - 2 2 9 7    V O L U M E  I  I S S U E  I I              L I J C R L  | 13 

 
 

 

 Anger and Guilt: Women feels that if she had been better partner or at other attitudes of 

the relationship, it would not have happened. 

 Inability to trust men: Hardly surprising when rape comes from somebody who's 

supposed to love you! 

 Inability to feel comfortable with sex or intimacy 

 Fear:  victims of rape by their partners develop a tendency to fear for being assaulted 

again. 

Physical Effects of Marital Rape 

The following physical effects are found in women raped by their partners: 

 Nausea and vomiting: This is something she has experienced with the unfolding of 

memory and feeling over the years.  

 Injuries: Women subjected to chronic or very violent rape might experience damage to 

their genitals and rectum. 

 Pregnancy:  Men may rape partners with the intent of impregnating them, to get them to 

stay in the relationship, or to return to it. Pregnancy may also, of course, be incidental to 

the rape. 

 Vaginismus & Dyspareunia: Ongoing problems may be Vaginismus, a condition where 

the vaginal muscles tighten so as to make penile penetration impossible or extremely 

painful, or Dyspareunia, which is painful sexual intercourse. 

 STD: Domestic Violence has been positively correlated with the spread of HIV/AIDS as 

infected men force sex on their partners to infect them and prevent them from leaving. 
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CONCLUSION 

Despite the fact that marital rape receives little public and intellectual attention, it is one of the 

most serious forms of violence between partners.  The research to date indicates that women who 

are raped by their husbands are likely to experience multiple assaults and often suffer severe 

long-term physical and emotional consequences.  Given the serious effects, there is clearly a 

need for those who come into contact with marital rape survivors to provide assistance and 

challenge the prevailing myth that rape by one's spouse is trivial. Rape crisis counselors and 

advocates for battered women are in particularly important leadership positions to call attention 

to the problem of marital rape in society and to assist survivors of this form of violence.  It is 

essential that those who work with men who rape and abuse speak out against this form of 

violence against women and challenge men's sense of entitlement to have sex with their 

partners.  

 

  


