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   EDITORIAL NOTE 

 

LEXKHOJ is delighted to launch its second volume of the criminal law journal. Lexkhoj 

International Journal of Criminal Law is the leading quality journal for all those involved in 

criminal law. Drawing all aspects of the law together in one regular publication, it allows 

quick and easy monitoring of all key developments. Our purpose is to provide a journal that 

offers a multi-disciplinary analysis of issues concerning Criminal Law. The journal strive to 

combine academic excellence with professional relevance and a practical focus by publishing 

wide varieties of research papers, insightful reviews, essays and articles by students, 

established scholars and professionals as well as by both domestic and international authors. 

―An act is not guilty unless the mental state with which it is done is also guilty‖. The crime is 

the combination of both Actusreus and Mensrea, and is a single unity. We live in a modern 

society which is subject to major changes that stem from, for instance, internationalization 

and technological development. In many aspects these changes also represent societal 

challenges that demand a rethinking of legal solutions. Our increased connectivity through 

internet has created new opportunities for criminals. Now the crime is not limited to the 

traditional ways. 

We hope that you find Volume II Issue II valuable, that you will help inform others about the 

journal and will consider submitting your own work. The papers will be selected by our 

editors who would rely upon the vibrant skills and knowledge immersed in the paper. We 

welcome your comments so that we may improve the journal in future volumes. 

Needless to say, any papers that you wish to submit, either individually or collaboratively, 

are much appreciated and will make a substantial contribution to the early development and 

success of the journal. Best wishes and thank you in advance for your contribution to the 

Lexkhoj international journal of criminal law. 
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ROHINGYAS OF MYANMAR: WHETHER THE PERSECUTIONS CONSTITUTE 

GENOCIDE (!) 
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ABSTRACT 

 

The persecutions of the Rohingyas were being committed by the Myanmar army and other 

security forces under the guise of maintaining ―national security‖ since years. Recently, one 

United Nations Special Rapporteur visited Myanmar and published a report on the interviews 

of 204 respondents who left Myanmar and are living at Cox‘s Bazar, Bangladesh as refugees. 

This report gives indication of the violations of human rights as ―Crimes against Humanity‖ 

occurring in Myanmar against the Rohingyas. The author of this paper, however, would 

endeavour to critically analyze the factual circumstances of the report and find the elements 

of the ―crime of genocide‖ spelled out under the 1948 Genocide Convention referring to the 

relevant judicial precedents.  
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I. Introduction 

The United Nations (UN) Special Rapporteur, Yanghee Lee, very visited to Myanmar to 

experience the situation of the Rohingyas viewed as the de facto ―stateless‖
1
 Muslim minority 

people.
2
 She also visited certain locations of Cox‘s Bazar in Bangladesh to understand the 

situation of the Rohingya ―refugees‖ who were forced to flee Myanmar.
3
 During her stays in 

Myanmar, she visited to the ―Internally Displaced Persons (IDPs)‖ camps in its Kachin State 

as well.
4
 She indicated about the occurrences of gross ―human rights violations‖ taking place 

in Myanmar against the Rohingyas and urged for establishing an Committee of Inquiry (CoI) 

by the competent UN agency.
5
 This indication of the violation of human rights has been 

termed as either the ―Crimes against Humanity (CaH)‖ or the ―crime of genocide‖ or simply 

―human rights violation‖ itself committed by the military personnel. As a whole, the UN 

reemphasized on the recognition of the Rohingyas as one of the most persecuted minority 

groups in the present world.
6
  

 

 

                                                           
1
 The Citizenship Law 1982 made as ―stateless‖ by designating that only the members of officially recognized 

ethnic groups are eligible while the government do not recognize the Rohingyas as an ethnic group despite they 

live in Myanmar for generations; See Nour Mohammad, ‗International Refugee Law Standards: Rohingya 

Refugee Problems in Bangladesh‘ [2011] 1 ISIL Year Book of International Humanitarian & Refugee Law 401, 

402. 

2
 Report of the UN Office of the High Commissioner for Human Rights (UNOHCHR), ‗Myanmar: UN Rights 

Expert Launches New Official Visit to Assess Recent Developments in the Country‘ [6 January 2017], available 

at <http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=21069&LangID=E> accessed on 

25 March 2017; See also Benjamin Zawacki, ‗Defining Myanmar's Rohingya Problem‘ [2012-3] 20 Human 

Rights Brief 18, 18.  

3
 Report of the UNOHCHR (hereinafter referred as UNOHCHR Report), ‗Cox‘s Bazar: UN Special Rapporteur 

on Myanmar to Visit Bangladesh – 20 to 23 February‘ [3 February 2017], available at 

<http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=21197&LangID=E> accessed on 

26 March 2017; See also Ninette Kelley, ‗International Refugee Protection Challenges and Opportunities‘ 

[2007] 19 International Journal of Refugee Law 401, 406. 

4
 Ibid; See also, Internal Displacement Monitoring Centre (IDMC), ‗Myanmar: No End in Sight for Internal 

Displacement Crisis - A Profile of the Internal Displacement Situation‘ [2009], available at 

<http://www.internaldisplacement.org/8025708F004BE3B1/(httpInfoFiles)/7D254C15EAE79AD7C125757000

3C57E0/$file/Myanmar+-+March+2009.pdf> accessed on 1 April 2017. 

5
 Ibid. 

6
 Ibid; See also Jay Milbrandt, ‗Tracking Genocide: Persecution of the Karen in Burma‘ [2012-3] 48 Texas 

International Law Journal 63, 74. 
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II. Research Objective and Methodology 

The UN Office of the High Commissioner for Human Rights (hereinafter referred as 

UNOHCHR Report) issued a ―Flash Report‖ on 3 February 2017 on the interviews of 204 

Rohingya refugees in Bangladesh who narrated their dreadful experiences of the crimes 

committed against them by the Myanmar army. This report considered the crimes committed 

against the Rohingyas as the ―CaH‖. However, taking into account the relevant circumstances 

and consistent pattern of crimes, described in the UNOHCHR Report, committed against the 

Rohingyas, it would be endeavored in this paper to concretely establish that the crime of 

genocide, inter alia, has been taking place in Myanmar.  

For this purpose, various relevant reports and situation papers prepared by the concerned 

authorities of the UN have been primarily taken into account. Besides, the definition of 

―genocide‖ given in the Convention on the Prevention and Punishment of the Crime of 

Genocide 1948 (hereinafter referred as the Genocide Convention) will be referred to along 

with other international instruments and judicial precedents to contemplate that the killings of 

the Rohingyas amount to the ―genocide‖.            

III.  Persecution of the Muslim Rohingyas and the Crime of Genocide   

The Genocide Convention defined the ―genocide‖ for the first time denoting the same as a 

punishable offence.
7
 Under the purview of Article II of this Convention, the definition of 

genocide can be characterized by two constitutive elements namely: (i) the actus reus of the 

concerned crime; and (ii) the mens rea of the crime that is specifically ―intent to destroy‖ 

wholly or partly an indelible group i.e. national, ethnical, racial or religious group.
8
 

 

                                                           
7
 The Genocide Convention, Articles II and III. 

8
 Ibid, Article II reads as follows: 

‗In the present Convention, genocide means any of the following acts committed with intent to destroy, 

in whole or in part, a national, ethnical, racial or religious group, as such : 

(a) Killing members of the group; 

(b) Causing serious bodily or mental harm to members of the group; 

(c) Deliberately inflicting on the group conditions of life calculated to bring about its physical 

destruction in whole or in part; 

(d) Imposing measures intended to prevent births within the group; 

(e) Forcibly transferring children of the group to another group.‘ 

See also William A. Schabas, Genocide in International Law: The Crime of Crimes (Cambridge, UK: 

Cambridge University Press (Online Publication), 2nd ed., 2009) p. 291. 
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[A] Do the Rohingyas Belong to an Indelible Group?  

As of 15 December 2016, an estimated 1 million Rohingyas live in Myanmar, the Buddhist-

majority nation of 50 million people, who are known as the indigenous people to the Burmese 

State of Rakhine.
9
 They purportedly trace their origin to Arabs, Bangalees, Moors, Moghuls, 

Persians, Patthans and Turks.
10

 Most of the Rohingya people practice Islam as their religion 

albeit there are a few Rohingya language speaking Baruas and Hindus.
11

 They speak 

Rohingya, an Indo-European language nearly linked with the Chittagonian language, and 

have common cultural trials.
12

  

As regards the protected group(s), there is no generally or internationally accepted definition 

of the term ―group‖. Earlier the term ―group‖ would refer to mean only a stable and 

permanent group.
13

 However, the ICTY in the cases of Blagojovic & Jokic,
14

 Brdjanin,
15

 

Jelisic
16

 and Stakic
17

 and the ICTR in the cases of Muvunyi,
18

 Gacumbitsi,
19

 Semanza,
20

 

Rutaganda,
21

 Musema,
22

 Kamuhanda,
23

 Seromba,
24

 Ndindabahizi
25

 and Kajelijeli
26

 

                                                           

9
 Report of the International Crisis Group, ‗Myanmar: A New Muslim Insurgency in Rakhine State‘ [15 

December 2016, available at <https://www.crisisgroup.org/asia/south-east-asia/myanmar/283-myanmar-new-

muslim-insurgency-rakhine-state> accessed on 26 March 2017. 

10
 Saito Ayako, ‗The Formation of the Concept of Myanmar Muslims as Indigenous Citizens: Their History and 

Current Situation,‘ [2014] 32 The Journal of Sophia Asian Studies 25, 26-7. 

11
 Ibid, 27-28. 

12
 Please note that a very few Rohingya use Rakhine or Burmese languages; See Su-Ann Oh, ‗Rohingya or 

Bengali? Revisiting the Politics of Labeling‘ [2013] The Network (News from Asia), available at 

<http://www.iias.asia/sites/default/files/IIAS_NL66_36.pdf> accessed on 15 April 2017.  

13
 Prosecutor v. Jean-Paul Akayesu, ICTR-96-4-T, (2 September 1998), paras. 511, 516 & 701-702. 

14
 Prosecutor v. Vidoje Blagojevic & Dragan Jokic, ICTY-02-60-T, (17 January 2005), para. 667. 

15
 Prosecutor vs Radoslav Brdjanin, ICTY-99-36-T, (1 September 2004), para. 683. 

16
 Prosecutor v. Goran Jelisić  Case No. IT-95-10, (14 December 1999), para. 70. 

17
 Prosecutor v. Milomir Stakic, ICTY-97-24-T, (31 July 2003), para. 512. 

18
 Prosecutor v. Tharcisse Muvunyi, ICTR-2000-55-A-T, (12 September 2006), para. 484. 

19
 Prosecutor v. Sylvestre Gacumbitsi, ICTR-2001-64-T, (17 June 2004), para. 254. 

20
 Prosecutor v. Laurent Semanza, ICTR-97-20-T, (15 May 2003), para. 317. 

21
 Georges Anderson Nderubumwe Rutaganda v. Prosecutor, ICTR-96-3-A, (26 May 2003), para. 524. 
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established that the determination of a group is to be made on a case-by-case basis, 

consulting both objective and subjective criteria. As far as ethnic group is in concern, the 

ICTR defined ethnic in the cases of Akayesu,
27

 Kayishema and Ruzinadana,
28

 and 

Nahimana
29

 as a group whose member shares a common bond, common language and 

culture. In other words, an ethnic group is generally understood as one whose members share 

a ―common language and culture‖ and a group identified by others including the perpetrators 

of the alleged crimes.
30

  

Hence, in view of the use of common language and share of common culture, it is 

categorically contemplated that the Rohingya population primarily belong to the ―ethnic 

group‖ for their distinctive culture and language, and substantially to the ―religious group‖ 

which is Islam. 

 

[B] Are the Actus Reus Elements of Genocide Committed against the Rohingyas Present in 

Myanmar? 

Based on the incidents of the crimes committed against the Rohingyas, apparently the first 

three methods of committing genocide discussed in the following are relevant to explore the 

issue of presence of actus reus of genocide in Myanmar
31

:-     

                                                                                                                                                                                     
22

 Prosecutor v. Alfred Musema, ICTR-96-13-A, (27 January 2000), para. 161. 

23
 Prosecutor v. Jean de Dieu Kamuhanda, ICTR-95-54A-T, (22 January 2004), para. 630. 

24
 Prosecutor v. Athanase Seromba, ICTR-2001-66-T, (13 December 2006), para. 318. 

25
 Prosecutor v. Emmanuel Ndindabahizi, ICTR-2001-71-I, (15 July 2004), para. 468. 

26
 Prosecutor v. Juvénal Kajelijeli, ICTR- 98-44A-T, (1 December 2003), para. 811. 

27
 Akayesu, op. cit. no. 13.  

28
 Prosecutor v. Clement Kayishema and Obed Ruzindana, ICTR-95-1-T, (21 May 1999), para. 98. 

29
 Prosecutor v. Ferdinand Nahimana, Jean-Bosco Barayagwiza & Hassan Ngeze, ICTR-99-52-T, (3 December 

2003), para. 969. 

30
 Kayishema, op. cit. no. 28; Akayesu, op. cit. no. 13, para. 513. 

31
 Maung Zarnit and Alice Cow, ‗The Slow-Burning Genocide of Myanmar's Rohingya‘ [2014] 23 Pacific Rim 

Law & Policy Journal 683, 684; Jay Milbrandt,‘ Tracking Genocide: Persecution of the Karen in Burma‘ [2012-
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[i] Killings of the Muslim Rohingyas  

The legal perspective of committing genocide by ―killing‖ requires proving that the 

perpetrator intentionally killed one or more members of a particular group. In the cases of 

Bagosora,
32

 Ntagerura,
33

 Simba,
34

 Muvunyi,
35

 Seromba,
36

 Gacumbitsi,
37

 Kamuhanda
38

 and 

Semanza
39

 the ICTR held that in cases of genocide the prosecution bears the burden of proof 

to show that the perpetrator participated in the killing of one or more members of the 

protected group. In the case of Blagojevic & Jokic
40

 the ICTY held that the term ―killing‖ can 

be equated with murder.  

From the UNOHCHR Report, it has been brought into being that the Myanmar military 

forces have been committing ‗mass gang-rape, killings including of babies and young 

children, brutal beatings, disappearances and other serious human rights violations‘ against 

the Rohingyas in the northern Rakhine State to a greater magnitude.
41

 Most of the 

respondents reported witnessing killings of their family members.
42

 Many reported that some 

of their family members were still missing.
43

 They also expressed that many children 

                                                                                                                                                                                     
13] 48 Texas International Law Journal 63, 76; Amie Bauer, ‗The Hidden Genocide: Humanizing the Struggle 

of the Muslim Rohingya of Myanmar‘ [2015] 35 Children's Legal Rights Journal 79, 87. 

32
 Prosecutor v. Theoneste Bagosora et al, ICTR-98-41-T, (18 December 2008), para. 2117. 

33
 Prosecutor v. André Ntagerura, Emmanuel Bagambiki & Samuel Imanishimwe, ICTR-99-46-T, (25 February 

2004), para. 664. 

34
 Prosecutor v. Aloys Simba, ICTR-01-76-T, (13 December 2005), para. 414. 

35
 Muvunyi, op. cit. no. 18, para. 486. 

36
 Seromba, op. cit. no. 24, para. 317. 

37
  Gacumbitsi, op. cit. no. 19, para. 255. 

38
 Kamuhanda, op. cit. no. 23, para. 632. 

39
 Semanza, op. cit. no. 20, para. 319. 

40
 Blagojevic & Jokic, op. cit. no. 14, para. 642. 

41
 The UNOHCHR Report, op. cit. no. 3. 

42
 Ibid. 

43
 Ibid. 
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‗including an eight-month old, a five-year-old and a six-year-old‘ were ‗slaughtered with 

knives‘.
44

 

Hence, it can certainly be depicted that the ―killing‖ element is present in the first place to 

cause genocide against the Rohingyas by the Myanmar army.       

[ii] Causing Serious Bodily or Mental Harm to the Muslim Rohingyas 

As per the incidents of rape of Rohingya women, another method of committing genocide 

which entails an intentional act or omission causing serious bodily or mental suffering can be 

taken into account.
45

 The ―harm‖ inflicted needs to be serious only; however, it does not 

require being permanent and irremediable in nature
46

 that would necessarily cause death of 

the victim.
47

 Concerning ―bodily harm‖, it is well-established that causing serious injury to 

the health or disfigurement or any other serious injury to the external, internal organs or 

senses would amount to bodily harm.
48

 In contrast, the terms ―mental harm‖ means causing 

hurt on the mental aptitudes which leads to create strong fear or terror, intimidation or threat 

among the population of a particular group.
49

 For illustration, it has been settled that the 

serious bodily or mental harm may include: the ‗acts of torture, inhuman or degrading 

treatment, sexual violence comprising rape,‘
50

 ‗interrogations combined with beatings, threats 

of death,‘
51

 ‗forcible transfer‘
52

 and ‗deportation.‘
53

 

                                                           
44

 Ibid. 

45
 Kamuhanda, op. cit. no. 23, para. 633; Kajelijeli, op. cit. no. 26, para. 814; Prosecutor v. Radislav Krstic, 

Case No. ICTY-98-33-A, (19 April 2004), para. 513. 

46
 Brdjanin, op. cit. no. 15, para. 690; Stakic, op. cit. no. 17, para. 516. 

47
 Muvunyi, op. cit. no. 18, para. 487. 

48
 Blagojevic & Jokic, op. cit. no. 14, para. 645; Muvunyi, op. cit. no. 18, para. 487; Gacumbitsi, op. cit. no. 19, 

para. 291; Prosecutor v. Mikaeli Muhimana, ICTR- 95-1B-T, (28 April 2005), para. 502; Ntagerura, Bagambiki 

& Imanishimwe, op. cit. no. 33, para. 664; Seromba, op. cit. no. 24, para. 317; Kayishema, op. cit. no. 28, para. 

109. 

49
 Seromba, op. cit. no. 24, para. 46; Kamuhanda, op. cit. no. 23, para. 634; Kajelijeli, op. cit. no. 26, para. 815; 

Semanza, op. cit. no. 20, para. 321; Muvunyi, op. cit. no. 18, para. 487; Muhimana, op. cit. no. 48, para. 502; 

Gacumbitsi, op. cit. no. 19, para. 291. 

50
 Seromba, op. cit. no. 24, para. 46; Akayesu, op. cit. no. 13, para. 688. 

51
 Akayesu, op. cit. no. 13, paras. 711-12. 
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Taking into account the UNOHCHR Report, it is noted that ‗of the 101 women interviewed, 

more than half reported having suffered rape or other forms of sexual violence.‘
54

 

Specifically, a respondent testified that her five-year-old daughter was trying to protect her 

from rape when a man killed her by slitting her throat using a long knife.
55

 Likewise, another 

respondent reported that when she was gang-raped by five security officers, her eight-month-

old baby was killed.
56

 

Thus, the happenings of rape of Rohingya women indeed cause both ―physical and mental 

harm‖ to the members of the Rohingyas which would ultimately lead to the destruction of the 

group. 

[iii] Deliberately Inflictions of the Conditions of Life of the Rohingyas‟ to Destroy the 

Group 

From the legal point of view, concerning the above-mentioned circumstances, it can be 

argued that the Myanmar army deliberately inflicted the conditions of life to destroy the 

group. In the case of Stakic
57

 the ICTY held that the expression i.e. ―calculated to bring about 

its physical destruction‖ does not necessarily mean that the perpetrators would directly kill 

the members of a group. Rather, the ICTY in the Brdjanin
58

 case and the ICTR in the 

Kayishema and Ruzindana
59

 cases held that the creation of a situation that would lead to slow 

death due to ‗lack of proper housing, clothing and hygiene, or excessive work or physical 

exertion‘ suffices to establish this method.  

                                                                                                                                                                                     
52

 Krstic, op. cit. no. 45, para. 31; Blagojevic & Jokic, op. cit. no. 14, paras. 663, 665-666. 

53
 Blagojevic & Jokic, op. cit. no. 14, para. 646; Brdjanin, op. cit. no. 15, para. 690; Stakic, op. cit. no. 17, para. 

516; Krstic, op. cit. no. 45, para. 513; Kamuhanda, op. cit. no. 23, para. 634; Kajelijeli, op. cit. no. 26, para. 815; 

Kayishema, op. cit. no. 28, para. 108; Rutaganda, op. cit. no. 21, para. 51; Seromba, op. cit. no. 24, para. 317; 

Musema, op. cit. no. 22, para. 156; Akayesu, op. cit. no. 13, para. 504. 

54
 The UNOHCHR Report, op. cit. no. 3. 

55
 Ibid. 

56
 Ibid. 

57
 Stakic, op. cit. no. 17, para. 518. 

58
 Brdjanin, op. cit. no. 15, para. 691. 

59
 Kayishema, op. cit. no. 28, paras. 115-16; Akayesu, op. cit. no. 13, paras. 505-06; Musema, op. cit. no. 22, 

para. 157; Rutaganda, op. cit. no. 21, para. 52 
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At this instant, according to the UNOHCHR Report, the Myanmar army, police and the 

civilian mobs burned hundreds of Rohingya houses, schools, markets, shops, madrasas and 

mosques in different times.
60

 They also confiscated the livestock and ruined the foods as well 

as the sources of foods containing paddy fields.
61

 

Therefore, the destruction of the properties of the Rohingyas which are necessary to meet 

their basic requirements leads to conclude that the said element of genocide committed 

against the Rohingyas in Myanmar is present.   

[C] Are the Elements of Mens Rea of Genocide Committed against the Rohingyas Present 

in Myanmar? 

As regards the “mens rea” of genocide, two elements have to be satisfied as discussed below 

i.e. whether the perpetrator intended to destroy any of the protected group(s) wholly or partly; 

and whether the conducts are being committed in the context of a manifest pattern of similar 

conduct directed against that group
62

:-  

[i] Intention to Destroy the Rohingyas 

In relation to the goal of genocide to destroy the target group, wholly or partially, in the ICTR 

cases of Seromba,
63

 Simba,
64

 Gacumbitsi,
65

 Bagosora,
66

 Ndindabahizi,
67

 Nahimana,
68

 

                                                           
60

 The UNOHCHR Report, op. cit. no. 3. 

61
 Ibid. 

62
 Zarnif and Cowley, op. cit. no. 31, 705; Report of the Simon-Skjodt Center for the Prevention of Genocide, 

‗―They Want us all to Go Away‖: Early Warning Signs of Genocide in Burma‘ [2015] 1, 5, available at 

<http://reliefweb.int/report/myanmar/they-want-us-all-go-away-early-warning-signs-genocide-burma> accessed 

on 27 March 2017; See also, Zarnit and Cow, op. cit. no. 31, 684-5.   

63
 Seromba, op. cit. no. 24, para. 176. 

64
 Aloys Simba v. Prosecutor, ICTR-01-76-A, (27 November 2007), para. 264. 

65
 Gacumbitsi, op. cit. no. 19, para. 40. 

66
 Bagosora, op. cit. no. 32, para. 2116. 

67
  Ndindabahizi, op. cit. no. 25, para. 454. 

68
  Nahimana, op. cit. no. 29, para. 524. 
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Nchamihigo,
69

 Rutaganda,
70

 Muvunyi,
71

 Kamuhanda,
72

 Kajelijeli,
73

 Kayishema & 

Ruzindana,
74

 Mpambara
75

 and Muhimana
76

 and in the ICTY cases of Krstic,
77

 Brdjanin
78

 and 

Jelisic
79

 it was decided that the intent of the perpetrators to destroy such group(s), wholly or 

partially, can be inferred from the facts and circumstances of the case. As per Brdjanin
80

 case 

of the ICTY, the existence of ―destructive intent‖ gives the crime of genocide particular 

character.  

Now, insofar as the intention of the Myanmar military is concerned, it is stipulated in the 

UNOHCHR Report that the UN Human Rights officers visited Bangladeshi border with 

Myanmar where approximately 0.066 million Rohingyas have fled since 9 October 2016 after 

the intense military operations.
81

 The military indicated the operations as ―area clearance 

operations‖ with the purpose of substantially destroying the Muslim ―religious group‖ as well 

as Rohingya ―ethnic group‖ of Myanmar in the name of upholding ―national security (!)‖.
82

       

                                                           
69

 Prosecutor v. Siméon Nchamihigo, ICTR-01-63-T, (12 November 2008), para. 331. 

70
  Rutaganda, op. cit. no. 21, para. 525. 

71
  Muvunyi, op. cit. no. 18, para. 480. 

72
 Kamuhanda, op. cit. no. 23, para. 625. 

73
  Kajelijeli, op. cit. no. 26, para. 806. 

74
 Ruzindana, op. cit. no. 59, para. 93. 

75
 Prosecutor v. Jean Mpambara, ICTR-01-65-T, (11 September 2006), para. 8. 

76
 Muhimana, op. cit. no. 48, para. 496. 

77
 Krstic, op. cit. no. 45, para 34. 

78
  Brdjanin, op. cit. no. 15, para. 704. 

79
 Jelisić, op. cit. no. 16, para. 78. 

80
 Brdjanin, op. cit. no. 15, para. 699. 

81
 The UNOHCHR Report, op. cit. no. 3; Report of the United Nations High Commissioner for Human Rights, 

‗Situation of Human Rights of Rohingya Muslims and Other Minorities in Myanmar‘ [20 June 2016] Human 

Rights Council (32th Session) A/HRC/32/18, available at < http://www.refworld.org/docid/5768f0e94.html> 

accessed on 16 April 2017. 

82
 Ibid; Kelley, op. cit. no. 3, 404-5; Penny Green, Thomas MacManus, and Alicia de la Cour Venning, 

‗Countdown to Annihilation: Genocide in Myanmar‘ [2015] International State Crime Initiative (Online), 
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[ii] Manifest Pattern of Similar Conducts 

Regarding the requirement of ―manifest pattern of similar conduct‖, in Al Bashir
83

 case, the 

ICC held that the ‗the crime of genocide is completed when the relevant conduct represents a 

concrete threat to the existence of the targeted group, or a part of thereof.‘ The ICTR in 

Rutaganda
84

 case held that the evidence of genocide can be demonstrated from the consistent 

pattern of similar conduct by the accused. Alternatively, the ICTY in Krstic
85

 case and the 

ICTR in Muvunyi
86

 and Seromba
87

 cases held that there is no numeric threshold of victims 

necessary to establish genocide. The ICTR cases Ndindabahizi
88

 and Gacumbitsi
89

 further 

held that killing of only one person may amount to genocide in appropriate cases.   

Now, it has been quoted in the UNOHCHR Report that: 

‗[m]any witnesses and victims also described being taunted while they were 

being beaten, raped or rounded up, such as being told ―you are Bangladeshis 

and you should go back‖ or ―What can your Allah do for you? See what we 

can do?‖‘  

In view of this,  such respondents‘ testimonies can be pointed out that the operations of 9 

October 2016 follows a continuing ―pattern of violations and abuses‖, ―systematic and 

systemic discrimination‖; and various policies of ―exclusion and marginalization‖ executed 

against the Rohingyas for decades in the northern Rakhine State.
90

 Hence, it is also irrefutable 

                                                                                                                                                                                     
available at <http://statecrime.org/data/2015/10/ISCI-Rohingya-Report-PUBLISHED-VERSION.pdf> accessed 

on 12 April 2017.     

83
 Prosecutor v. Al Bashir, ICC-02/05-01/09 (Pre-Trial Chamber I), para. 124. 

84
 Rutaganda, op. cit. no. 21, para. 63. 

85
 Krstic, op. cit. no. 45, para. 584. 

86
 Muvunyi, op. cit. no. 18, para. 479. 

87
  Seromba, op. cit. no. 24, para. 319. 

88
 Emmanuel Ndindabahizi v. Prosecutor, ICTR-2001-71-A, (16 January 2007), para. 116-117.  

89
 Gacumbitsi, op. cit. no. 19, para. 285. 

90
 The UNOHCHR Report, op. cit. no. 3; See also Report of OHCHR Mission to Bangladesh, ‗Interviews with 

Rohingyas Fleeing from Myanmar since 9 October 2016‘ [3 February 2017], available at 
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that the Myanmar military have been committing the concerned crimes against the Rohingyas 

following a manifest pattern of similar conducts. 

IV. Conclusion 

This write-up can be concluded by asserting that the assessment of the facts and 

circumstances enumerated in the UNOHCHR Report from the viewpoints of law, the 

persecutions committed against the Rohingyas amount to the ―crime of genocide‖. In other 

words, the presence of both mens rea (i.e. intention to destroy the Rohingya ―ethnic group‖ 

and/or ―religious group‖), and actus reus (i.e. killings, causing serious bodily and mental 

harm, and inflicting the conditions of life of the Rohingyas) makes it clear that the Myanmar 

military and other security forces committed genocide. In this situation, concurring with the 

opinion of the UN Special Rapporteur, it would be much-admired if any one of the UN 

agencies (e.g. the UN General Assembly, the UN Security Council, the UN Human Rights 

Council, and the UN Secretary General) forms a CoI through resolution to investigate such 

crimes. In respect to the question of the trials of the perpetrators, either Burma itself, or the 

ICC can exercise jurisdiction if the UN Security Council refers.
91

 However, it should be 

mentioned that the former possibility is quite unlikely while the later one is possible 

depending on a positive vote by nine of the fifteen Members. 

 

 

 

 

 

 

 

                                                                                                                                                                                     
<http://reliefweb.int/report/myanmar/interviews-rohingyas-fleeing-myanmar-9-october-2016-flash-report> 

accessed on 27 March 2017.  

91
 William A. Schabas, An Introduction to the International Criminal Court (Cambridge, UK: Cambridge 

University Press, 4th ed., 2011) p. 88; A. Pellet, ‗The Palestinian Declaration and the Jurisdiction of the 
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WHY LONG-TERM DEBT INSTRUMENTS CANNOT BE 

DEPOSIT SUBSTITUTES 

 

Russell Stanley Q. Geronimo 

University of the Philippines College of Law 

 

ABSTRACT 

 

The definition of deposit substitutes in Philippine tax law fails to consider the 

maturity of a debt instrument. This makes it possible for long-term bonds to be considered as 

deposit substitutes if they meet the 20-lender rule, taxable at 20% final tax. However, long-

term debt instruments cannot realistically function as deposit substitutes even if they fall in 

the hands of 20 or more lenders. First, long-term debt instruments cannot simultaneously 

replicate the twin features of capital preservation and liquidity, which are integral to the 

nature of a deposit substitute. Second, deposit substitutes are an integral part of the maturity 

transformation process (i.e. short-term borrowing for the purpose of long-term lending) in 

financial intermediaries, which means that they should have low borrowing cost, made 

possible only by having short-term maturity. 

To prove these propositions, this paper situates the function of deposit substitutes 

within the context of shadow banking, where said instruments originated and are generally 

used. To show the incompatibility between a deposit substitute and a long-term debt 

instrument, the paper applies the fundamental theory of bond values to 10-year zero-coupon 

treasury notes called “PEACe Bonds” in Banco De Oro, et al. vs. Republic (2015 and 2016). 

The paper recommends that deposit substitutes should be limited to debt instruments with 

maturity of not more than 1 year. 
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INTRODUCTION 

The National Internal Revenue Code (NIRC) of 1997 provides the following 

definition for deposit substitutes: 

―[A]n alternative from of obtaining funds from the public (the term 'public' 

means borrowing from twenty [20] or more individual or corporate lenders at 

any one time) other than deposits, through the issuance, endorsement, or 

acceptance of debt instruments for the borrowers own account, for the purpose 

of relending or purchasing of receivables and other obligations, or financing 

their own needs or the needs of their agent or dealer.‖
92

 

 

This definition fails to include one important element: the maturity of a debt 

instrument. This omission leads to absurd results, such as the possible characterization of a 

10-year zero-coupon treasury note as a deposit substitute if it falls in the hands of 20 or more 

lenders. This is exemplified by the PEACe Bonds in Banco De Oro, et al. vs. Republic (G.R. 

No. 198756, January 13, 2015) and Banco De Oro, et al. vs. Republic (G.R. No. 198756, 

August 16, 2016). Under Section 22(Y) of the NIRC of 1997, it is a matter of indifference 

whether the principal amount is payable in 1 year, 5 years, or 30 years, as long as the bond or 

note meets the 20-lender rule.
93

 However, there is simply no conceivable way that long-term 

debt instruments can function ―like‖ a deposit. To call a 10-year debt instrument a 

―substitute‖ for deposit is a serious error in conceptualization, and revolts against basic 

principles of finance.
94

 

A deposit substitute is intended to be the economic equivalent of a bank deposit.
95

 A 

debt instrument can only fulfill this role if it replicates or approximates a bank deposit‘s 

                                                           
92

 Sec. 22(Y), R.A. No. 8424 
93

 G.R. No. 198756, January 13, 2015 (―Hence, when there are 20 or more lenders/investors in a transaction for 

a specific bond issue, the seller is required to withhold the 20% final income tax on the imputed interest income 

from the bonds.‖) 
94

 Kores, L., What is Shadow Banking?, 50 FINANCE & DEVELOPMENT 2 (2013) (―Commercial banks engage in 

maturity transformation when they use deposits, which are normally short term, to fund loans that are longer 

term. Shadow banks do something similar. They raise [that is, mostly borrow] short-term funds in the money 

markets and use those funds to buy assets with longer-term maturities.‖); Borst, N., Shadow Deposits as a 

Source of Financial Instability: Lessons from the American Experience for China, 13 POLICY BRIEF PETERSON 

INSTITUTE FOR INTERNATIONAL ECONOMICS (2013) (―[S]hadow deposits are wealth management products, 

short-term financial products offered as an alternative to traditional savings deposits, most of which are 

principal unguaranteed and thus lack the implicit government support enjoyed by traditional deposits.‖) 
95

 Whitehead, C.K., Regulating for the Next Financial Crisis, 24 PAC. MCGEORGE GLOBAL BUS. & DEV. LJ 3 

(2011) (―[Money market mutual funds] and finance companies together provide the functional equivalent of 

deposit-taking and lending by banks.‖) 
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safety features.
96

 These features are (i) capital preservation or safety of principal, and (ii) 

liquidity, if not withdrawability upon demand.
97

 By nature, long-term debt instruments cannot 

do this, even if the issuer is the Republic of the Philippines or any sovereign entity.
98

 A time 

to maturity of 10 years, coupled with lack of interest payments during the life of the 

instrument, exposes the bond to significant interest rate risk and price volatility.
99

 

Bond prices fall if interest rates increase, and bond prices increase if interest rates 

decrease.
100

 Hence, in an environment with rising interest rates, the value of a bond held by 

an investor may decrease below his initial investment.
101

 The investor has two options: to sell 

the instrument prior to maturity at a loss, or to wait until maturity to redeem the instrument at 

par. If the investor chooses to sell at a loss, this negates the first safety feature of deposits: 

capital preservation. On the other hand, if he chooses to wait until maturity, this negates the 

second safety feature: liquidity. The fact that uncontrollable factors, like prevailing market 

interest rates, can adversely affect the performance of the investment makes a long-term debt 

instrument incompatible with the perceived ―safety‖ of deposits.
102

 Therefore, long-term debt 

instruments can never be deposit substitutes. 

Financial history supports this conclusion. Deposit substitutes are rooted in the 

shadow banking system.
103

 ―Shadow banks‖ are financial institutions that have bank-like 

functions but do not have the requisite license to operate as commercial banks, and are 

therefore not covered by bank regulation.
104

 Like traditional banks, shadow banks engage in 

―maturity transformation‖, or the process of short-term borrowing for the purpose of long-

term lending.
105

 

Through maturity transformation, short-term liabilities in the form of ―deposits‖ 

generate lesser interest expense, while long-term assets in the form of ―loans‖ generate higher 

                                                           
96

 Jackson, B.F., Danger Lurking in the Shadows: Why Regulators Lack the Authority to Effectively Fight 

Contagion in the Shadow Banking System, 127 HARVARD LAW REVIEW 2 (2013) 
97
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98

 Litterman, R.B. and Iben, T., Corporate Bond Valuation and the Term Structure of Credit Spreads, 17 THE 

JOURNAL OF PORTFOLIO MANAGEMENT 3, 52-64 (1991) 
99
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100

 Longstaff, F.A. and Schwartz, E.S., Interest Rate Volatility and Bond Prices, 49 FINANCIAL ANALYSTS 

JOURNAL 4, 70-74 (1993) 
101

 Id. 
102

 Malkiel, B.G., Expectations, Bond Prices, and the Term Structure of Interest Rates, 76 THE QUARTERLY 

JOURNAL OF ECONOMICS 2, 197-218 (1962) 
103

 Gorton, G. and Metrick, A., Regulating the Shadow Banking System, BROOKINGS PAPERS ON ECONOMIC 

ACTIVITY 2, 261-297 (2010) 
104
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interest income, resulting in net interest income.
106

 However, instead of borrowing from the 

public in the form of ―deposits‖, shadow banks borrow in the form of ―shadow deposits‖, 

which are also called ―quasi-deposits‖, and which is just another term for ―deposit 

substitutes‖.
107

 And because shadow banks must keep the cost of borrowing low, it must 

necessarily resort to short-term borrowing.
108

 This is why deposit substitutes necessarily have 

short-term maturity.
109

 

The definition of deposit substitutes in the tax code ignores this context. It is therefore 

the task of this paper to illuminate this unexamined portion of the tax law, with a view toward 

a proper definition. The roadmap for discussion is as follows: 

 Part I summarizes the tax implication of classifying a debt instrument as a 

deposit substitute under Section 22(Y) of the NIRC of 1997. 

 Part II provides an overview of Banco De Oro, et al. vs. Republic (2015) and 

Banco De Oro, et al. vs. Republic (2016). 

 Part III explains the underlying relationship between interest rates and 

maturity of debt instruments through the concept of a Yield Curve. This is 

necessary to understand why banks and financial institutions borrow in the 

short-term and lend in the long-term. 

 Part IV explains the paradigmatic function of banking: short-term borrowing 

for the purpose of long-term lending, otherwise called as Maturity 

Transformation. This is important to understand the activity of shadow banks 

(which replicate the activity of banks) and the nature of deposit substitutes 

(which replicate the nature of deposits). 

 Part V explains the features that make bank deposits relatively safe compared 

to other asset classes, and explains how banks provide safety to deposits. 

 Part VI explains the shadow banking system, which is a set of practices that 

simulate traditional banking activity without bank regulation. This part also 

                                                           
106

 Thakor, A.V., Maturity Transformation, THE NEW PALGRAVE DICTIONARY OF MONEY AND FINANCE 678-

680 (1992) 
107

 Lamberte, M., Assessment of the Financial Market Reforms in the Philippines (1980-1992), 20 JOURNAL OF 
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Lessons from the American Experience for China, POLICY BRIEF PETERSON INSTITUTE FOR INTERNATIONAL 

ECONOMICS 13 (2013) 
108
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explains the origin of deposit substitutes, which are intended to simulate 

traditional bank deposits as a source of funding. 

 Part VII explains how deposit substitutes replicate the safety of deposits 

without being governed by the prudential requirements imposed on banks. 

 Part VIII explains why long-term debt instruments cannot function as 

substitutes for deposits through a discussion of the fundamental theory of bond 

values.  

 Part IX applies the fundamental theory of bond values to the PEACe bonds, 

and demonstrate why 10-year zero-coupon treasury notes cannot function as 

deposit substitutes. 

 Part X proposes a new definition for deposit substitutes by incorporating the 

concept of maturity. 

 

PART I: TAX IMPLICATION OF DEPOSIT SUBSTITUTES 

 

The present definition of deposit substitutes in Section 22(Y) of the NIRC of 1997 is 

substantially the same as the definition in Section 95 of the New Central Bank Act. First, it is 

an alternative form of obtaining funds other than deposits. Second, the funds are obtained 

from the ―public‖, which is defined as borrowing from 20 or more lenders at any one time. 

Third, the funds are obtained through the issuance, endorsement, or acceptance of debt 

instruments. Fourth, the use of funds is for the purpose of relending or purchasing of 

receivables and other obligations, or financing their own needs or the needs of an agent or 

dealer.
110

 

The Manual of Regulation for Banks (MORB) recognizes the following examples of 

deposit substitutes: (i) repurchase agreements or ―repos‖, (ii) promissory notes, (iii) 

certificates of participation with recourse, and (iv) certificates of assignment with recourse.
111

 

The tax implication of classifying a debt instrument as a deposit substitute is 

illustrated as follows: 

 

                                                           
110

 Sec. 22(Y), R.A. No. 8424 
111

 Bangko Sentral ng Pilipinas (BSP) Manual of Regulation for Banks (MORB) dated 31 October 2015 
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 A debt instrument is an evidence of an obligation by a borrower to pay the lender the 

borrowed amount with interest at maturity. If it meets the elements under Section 22(Y), it is 

classified as a deposit substitute. 

A debt instrument generates two types of gains: (i) trading gain and (ii) interest 

income. Trading gain pertains to the income by a holder of a debt instrument for selling the 

instrument prior to maturity, or for retiring the instrument at maturity. Interest income 

pertains to the gain for parting with the use of funds. 

 Regardless of whether a debt instrument is a deposit substitute or not, the treatment of 

trading gain is the same, pursuant to Section 32(B)(7)(g) of the NIRC, which provides: 

―Sec. 32. Gross Income. – […] 

(B) Exclusions from Gross Income. - The following items shall not be 

included in gross income and shall be exempt from taxation under this title: 

[…] 

(7) Miscellaneous Items. – […] 

(g) Gains from the Sale of Bonds, Debentures or other Certificate of 
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Indebtedness. - Gains realized from the sale or exchange or retirement of 

bonds, debentures or other certificate of indebtedness with a maturity of more 

than five (5) years.‖ 

 The trading gain from debt instruments with maturity of more than 5 years is excluded 

from gross income. Otherwise, it is included in gross income and subject to the regular 

income tax rate. 

 Interest income on deposit substitutes has two possible tax treatments. It is generally 

subject to 20% final withholding tax, pursuant to Sections 24(B)(1), 25(A)(2), 27(D)(1), and 

28(A)(7)(a). However, it is exempt from income taxation if the instrument is held for more 

than 5 years and classified as Long-Term Deposit or Investment Certificate under Section 

22(FF) of the NIRC, which states: 

―(FF) The term "long-term deposit or investment certificates" shall refer to 

certificate of time deposit or investment in the form of savings, common or 

individual trust funds, deposit substitutes, investment management accounts 

and other investments with a maturity period of not less than five (5) years, the 

form of which shall be prescribed by the Bangko Sentral ng Pilipinas (BSP) 

and issued by banks only (not by nonbank financial intermediaries and finance 

companies) to individuals in denominations of Ten thousand pesos (P10,000) 

and other denominations as may be prescribed by the BS.‖ 

 If the taxpayer pre-terminates the instrument, the interest income is subject to 5%, 

12%, or 20% depending on the length of time when the instrument was held. 

 Finally, interest income on debt instruments that are not deposit substitutes are not 

subject to 20% final withholding tax, but to the regular income tax rate. 

 The tax implication of classifying a debt instrument as deposit substitute has drastic 

economic consequences. It can mean billions of potential tax revenues, or potential tax 

liability. This is exemplified by the landmark decisions of Banco De Oro, et al. vs. Republic 

(G.R. No. 198756, January 13, 2015) and Banco De Oro, et al. vs. Republic (G.R. No. 

198756, August 16, 2016) on PEACe Bonds, discussed in the next section. 

PART II: OVERVIEW OF BANCO DE ORO, ET AL. VS. REPUBLIC 
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 On 23 March 2001, the Caucus of Development NGO Networks (CODE-NGO) 

requested the Department of Finance to issue 10-year zero-coupon Treasury Certificates 

through the Bureau of Treasury. The CODE-NGO proposed to purchase the Certificates 

through a special purpose vehicle, which in turn will re-package the Certificates as PEACe 

Bonds to be sold at a premium to investors. The proceeds of the bond issuance will be placed 

in the Hanapbuhay Fund, which is a permanent fund to finance the projects of accredited 

Non-Government Organizations (NGOs). 

 On 31 May 2001, the BIR issued Ruling No. 020-2001, which states that the 10-year 

zero coupon bonds are not deposit substitutes, and therefore not subject to 20% final 

withholding tax, because they will be originally issued to only one entity: CODE-NGO. To 

be a deposit substitute, the funds must be obtained from twenty (20) or more borrowers. 

 Subsequently, the BIR issued Ruling No. 035-2001 dated 16 August 2011 and Ruling 

No. DA-175-01 dated 29 September 2001, both reiterating that the 10-year zero-coupon 

bonds are not deposit substitutes for failing to meet the 20-lender rule. Specifically, the 

phrase ―at any one time‖ is to be determined at the time of the original issuance of the bonds. 

 The Bureau of Treasury decided not to issue the bonds to a special purpose vehicle of 

CODE-NGO because it is not a Government Securities Eligible Dealer (GSED). Hence, on 

09 October 2001, it issued a Notice of Public Offering of Treasury Bonds to all GSEDs, 

stating that P30 billion worth of 10-year zero-coupon bonds will be auctioned on 16 October 

2001. The Notice specifically provides that the bonds will not be issued to more than 19 

buyers or lenders.  

 On 16 October 2001, the Bureau of Treasury held the auction for the 10-year zero-

coupon bonds. RCBC Capital, which participated on behalf of CODE-NGO, was declared as 

the winning bidder. On the same date, RCBC Capital and CODE-NGO executed an 

Underwriting Agreement, with RCBC Capital as the Issue Manager and Lead Underwriter for 

the offering of the PEACe Bonds. 

 On 18 October 2001, the Bureau of Treasury issued P35 billion worth of zero-coupon 

bonds to RCBC, with yield-to-maturity of 12.75%, for approximately P10.17 billion, 

resulting in a discount of approximately P24.83 billion. 

 Subsequently, RCBC Capital sold the bonds in the secondary market for an issue price 
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of approximately P11.99 billion. The purchasers include Banco de Oro, Bank of Commerce, 

China Banking Corporation, Metropolitan Bank & Trust Company, Philippine Bank of 

Communications, Philippine National Bank, Philippine Veterans Bank, and Planters 

Development Bank. 

 On 07 October 2011, the BIR issued Ruling No. 370-2011, which states that PEACe 

Bonds are deposit substitutes, and therefore the discount of P24.83 billion is treated as 

interest income subject to 20% final withholding tax, pursuant to Section 27(D)(1) of the 

NIRC of 1997. Pursuant to the ruling, the Secretary of Finance directed the Bureau of 

Treasury to withhold the tax from the face value of the PEACe Bonds upon payment at 

maturity. As a consequence, the holders of the PEACe Bonds filed a petition for certiorari, 

prohibition and/or mandamus before the Supreme Court. 

 The issue before the Court was whether the PEACe Bonds are deposit substitutes. In 

the Decision dated January 13, 2015, the Court ruled as follows:  

―Applying Section 22(Y) of the National Internal Revenue Code, we held that 

the number of lenders/investors at every transaction is determinative of 

whether a debt instrument is a deposit substitute subject to 20% final 

withholding tax. When at any transaction, funds are simultaneously obtained 

from 20 or more lenders/investors, there is deemed to be a public borrowing 

and the bonds at that point in time are deemed deposit substitutes. 

Consequently, the seller is required to withhold the 20% final withholding tax 

on the imputed interest income from the bonds. We further declared void BIR 

Rulings Nos. 370-2011 and DA 378-2011 for having disregarded the 20-

lender rule provided in Section 22(Y).‖ 

 The Court issued a Resolution in August 16, 2016, affirming the 2015 Decision on the 

nature of deposit substitutes: 

―[…] in light of Section 22(Y), the reckoning of whether there are 20 or more 

individuals or corporate lenders is crucial in determining the tax treatment of 

the yield from the debt instrument. In other words, if there are 20 or more 

lenders, the debt instrument is considered a deposit substitute and subject to 

20% final withholding tax.‖ 



31 
 

 As will be discussed, however, the 20-lender rule should not be the only determining 

factor for classifying a debt instrument as a deposit substitute. The maturity of the instrument 

is also essential. 

PART III: THE YIELD CURVE 

 The elements of a debt instrument are: (i) principal amount, (ii) coupon, (iii) maturity, 

(iv) yield, (v) time to maturity, and (vi) coupon structure. The principal amount is the amount 

borrowed by the issuer.
112

 The coupon is the consideration paid to the lender for lending the 

principal amount.
113

 The maturity is the date when the lender is obliged to repay the principal 

amount.
114

 The yield is the rate of return on the investment.
115

 The time to maturity is the 

remaining time before the principal amount is repaid.
116

 The coupon structure is the timing 

and frequency of coupon payments.
117

 

 The yield curve is a graph that describes the relationship between the yield and the time 

to maturity.
118

 It is represented by an upward-sloping curve, which indicates that the longer is 

the time to maturity, the higher is the yield.
119

 The following is an example of a yield curve 

for government bonds in the Philippines
120

: 
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The shape of the yield curve is generally upward-sloping.
121

 One explanation for this 

is the liquidity premium theory, which states that investors prefer highly liquid and short-term 

assets, and therefore investors demand a higher return on investment from a long-term debt 

instrument to compensate them for the risk of giving up liquidity for a longer period.
122

 A 

long time to maturity exposes the investment to several risks, such as the possibility of 

default, changes in interest rates, and changes in the price of the instrument.
123

 This theory 

merely restates one of the central principles of investment: that the greater is the risk assumed 

by the investor, the greater is the expected return.
124

 This is important to understand the 

process of maturity transformation in banks and non-bank financial intermediaries. 
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PART IV: MATURITY TRANSFORMATION 

Maturity transformation is the process of short-term borrowing for the purpose of 

long-term lending.
125

 As shown in Part III, short-term debt instruments generally have lower 

yields compared to long-term debt instruments.
126

 To make a profit, a bank must issue short-

term debt instruments and invest in long-term assets.
127

 Issuing short-term debt instruments 

entail low borrowing cost, while investing in long-term debt instruments entail higher 

yields.
128

 

A bank deposit is technically a short-term debt instrument.
129

 It is short-term because 

a deposit is withdrawable by the depositor upon demand.
130

 Of course, the depositor may 

choose not to withdraw the deposit for a long period of time, but this does not affect the 

short-term character of the instrument.
131

 

In the Philippines, deposit interest rates have an average of 9.13% from CY 1980 to 

CY 2015.
132

 The all-time high rate is 21.17%, which happened in CY 1984.
133

 The all-time 

low is 1.23% in CY 2014.
134

 It hit 1.6% in CY 2015. The following shows the trend of 

deposit interest rates:
135
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Loans, which are funded by bank deposits, are typically long-term in character, and 

therefore entail higher returns.
136

 Bank lending rates in the Philippines have an average of 

13.45% from CY 1976 to CY 2016, with an all-time high of 39.73% in CY 1984 and an all-

time low of 5.09% in CY 2015.
137

 The following is the trend of bank lending rates:
138

 

 

 

 

Deposits are liabilities of the bank, while loans are assets.
139

 Interest expense on 

deposits represents the cost of borrowing, while interest income on the loans represents return 

on investment.
140

 The difference between the cost of borrowing and the return on investment 

is called the spread.
141

 The wider is the spread, the higher is the profit of the bank.
142

 

PART V: SAFETY FEATURES OF TRADITIONAL BANK DEPOSITS 

A bank deposit is a special form of debt instrument, described as follows: 

―First, they are demand-debt instruments, which means they give depositors 

the legal right to withdraw their money at will. Second, they give depositors 
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the ability to withdraw their money at virtually no cost. And third, they are 

subject to only negligible interest rate risk.‖
143

 

 In short, the first safety feature is withdrawability upon demand or liquidity, and the 

second is safety of principal. The third feature is only a restatement of the second—i.e. 

interest rate risk only affects the price of the instrument, which in turn affects the safety of 

principal.
144

 As will be explained in Part VIII, the relationship between the price of a debt 

instrument and prevailing market interest rates is inverse.
145

 Hence, a negligible interest rate 

risk only means that there is very low probability of devaluation in the value of a deposit.
146

 

 The perceived safety of bank deposits is due to bank regulation, which imposes the 

following prudential requirements or limitations: (i) capital requirements, (ii) deposit 

insurance, (iii) reserve requirements, (iv) government liquidity facilities, (v) periodic 

supervisory examinations, (vi) Single Borrower‘s Limit, (vii) Directors, Officers, 

Stockholders and their Related Interests (DOSRI) Limits, (viii) investment limitations, and 

(ix) other prudential regulatory requirements.
147

 

 Implementing these strict regulatory measures to protect bank deposits is an 

additional economic burden on banks.
148

 These measures constitute huge regulatory costs in 

doing business.
149

 Meanwhile, no similar measures were initially imposed on money market 

mutual funds and other non-bank financial institutions.
150

 This explains the eventual rise of 

deposit substitutes.
151

 

 There are three major protections that deposit substitutes lack: (i) mandatory deposit 

insurance coverage, (ii) reserve requirements, and (iii) stringent capital requirements.
152
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A. Mandatory Deposit Insurance Coverage 

 Bank deposits are required to be covered by a state deposit insurance system.
153

 This 

serves to protect depositors from the risk of non-payment of deposits in case the bank 

becomes insolvent.
154

 The impetus for this coverage is again the Great Depression, when 

there were several bank runs and depositors not getting their deposits back.
155

 The deposit 

insurance system obligates banks to pay a certain percentage of their deposits, in the form of 

premiums, to a deposit insurer.
156

 When the bank is closed down by the monetary board, the 

deposit insurer indemnifies the depositors to the extent that they are unable to immediately 

recover from the bank.
157

 The indemnification, however, is only up to a certain limit. The 

portion of the deposit not covered by the insurance may still be recovered from the assets of 

the bank upon dissolution and liquidation.
158

 

B. Reserve Requirements 

 Reserve requirements or cash reserve ratio obligates banks to set aside a fraction of 

deposits which they cannot lend out to the borrowing public.
159

 The bank either retains the 

bank deposits in the vault or further deposits them with the central bank.
160

 The reserve 

requirement is one of the monetary tools of the central bank in influencing the level of 

interest rates.
161

 

C. Stringent Capital Requirements 

 Banking institutions are required to have capital adequacy through the imposition and 

observance of minimum capital requirements.
162

 Today, the global standard regulatory 

framework for capital adequacy is the Third Basel Accord or Basel III, which provides that 
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banks must have common equity of 4.5% of risk-weighted assets.
163

 

PART VI: THE RISE OF DEPOSIT SUBSTITUTES THROUGH THE SHADOW 

BANKING SYSTEM 

Shadow banks are non-bank financial institutions which mirror the maturity 

transformation process in banks.
164

 Both traditional banks and shadow banks issue short-term 

debt instruments as a source of funding—i.e. deposits in the case of banks and deposit 

substitutes in the case of shadow banks.
165

 They both invest in long-term debt instruments—

i.e. loans in the case of banks, and receivables, bonds, and notes in the case of shadow 

banks.
166

 In short, shadow banks are direct competitors of banks, and shadow banks have a 

competitive advantage because they are not covered by bank regulation.
167

 Historically, a lax 

regulatory environment allowed shadow banks to expand operations faster than licensed 

banks.
168

 

Over time, however, laws were introduced allowing traditional banks to do whatever 

shadow banks were doing.
169

 This is the reason why universal and commercial banks are now 

allowed to have ―quasi-banking‖ functions.
170

 This is the reason why banks do not merely 

issue deposits, but also ―quasi-deposits‖.
171

 Quasi-banking is just another term for shadow 

banking, and quasi-deposit is just another term for deposit substitute.
172

 

A. Money Market Funds as the First Shadow Banks 

The issuance of quasi-deposits or deposit substitutes was initially done by money 

market funds.
173

 Through a money market fund, a non-bank financial institution accepts cash 

from the public, which is used by the institution to purchase short-term debt securities, such 

as treasury bills and commercial papers.
174

 The clients are technically ―lenders‖ and the non-
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bank financial institutions are ―borrowers‖.
175

 The borrowers oblige themselves to pay a fixed 

rate of interest to the lenders.
176

 They profit from the difference between the yields on the 

investment instruments and the interest rate obligation.
177

 The first money market fund in the 

U.S. is The Reserve Fund, which was established in 1971 by Bruce R. Bent and Henry B.R. 

Brown.
178

 

B. Expansion of the Shadow Banking Market 

Four legislative acts in the U.S. enabled the expansion of the shadow banking market: 

(i) the McFadden Act of 1927, (ii) the Banking Act of 1933 (which spawned an important 

regulatory rule called ―Regulation Q‖), (iii) the Investment Company Act of 1940, and (iv) 

the Bank Holding Company Act of 1956. 

1. McFadden Act of 1927 

The McFadden Act of 1927 placed a restriction on interstate branching among banks 

in the U.S. Each national bank could only put up branches within the state where it is 

located.
179

 This limitation on branch banking gave a competitive advantage to money market 

funds, which were not governed by a similar prohibition.
180

 Compared to federal commercial 

banks, the money market funds could freely expand branch operations across different 

states.
181

 

2. Banking Act of 1933 and Regulation Q 

The Banking Act of 1933, which is otherwise known as the Glass-Steagall Act, 

introduced a comprehensive and nationwide banking reform to ensure the safety of bank 

deposits.
182

 Section 11 of the Act and Title 12, part 217 of the United States Code of Federal 

Regulations introduced Regulation Q, which prohibited commercial banks from offering 

interest on checking accounts and regulated the level of interest rates on other deposit 

accounts, such as savings accounts, time deposits, and eventually Negotiable Order of 
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Withdrawal accounts.
183

 It placed a ceiling on the allowable rates, which can be adjusted by 

the central bank from time to time.
184

 

The concept of placing an interest rate ceiling is based on the experience during the 

Great Depression in the 1930s, when banks competed freely in obtaining deposits from the 

public.
185

 This was done by offering higher interest rates on deposit.
186

 Since increasing the 

bank‘s interest obligation diminishes the margin between borrowing rates and lending rates, 

the bank engaged in speculative investments in order to maintain or increase their 

profitability.
187

 Since higher interest rates on deposits meant higher interest expenditures, 

banks must match them with assets having higher yields, which meant higher risks.
188

 This 

created perverse incentives to enter into risky and speculative loans.
189

 Since the borrowing 

clients of banks have higher probability of default, the bank is exposed to higher risk of 

bankruptcy.
190

 

In this environment, banks were vulnerable from becoming illiquid and insolvent, 

which prejudiced the depositors whose only security is limited to the assets of the bank upon 

dissolution.
191

 Regulation Q, in addition to the introduction of mandatory deposit insurance 

under the Federal Deposit Insurance Corporation, was meant to arrest the free competition on 

bank deposits in order to eliminate these perverse incentives.
192

 

Regulation Q played an important role in the growth of shadow deposits.
193

 During 

the 1970s, there was a rapid increase in the general price of goods and services in the U.S. To 

arrest this inflation spike, the government raised interest rates to restrict credit and to slow 

down the economy. This was done through the Federal Reserve Bank, which raised higher 
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interest rates on treasury bills and other short-term government debt securities. Higher 

interest rates led to a higher savings rate, which decreased consumer expenditures, which in 

turn limited the growth of money supply, and which would finally curb inflation.
194

 

Meanwhile, the interest on bank deposit accounts was capped by Regulation Q.
195

 

Eventually, yields on short-term government debt securities exceeded the interest rate ceiling 

on bank deposits.
196

 Since the former are safer investments than the latter, and yielded higher 

interest, the lending public shifted their savings from banks to money market funds, which 

institutionalized the purchase of government securities.
197

 

3. Investment Company Act of 1940 

 The Investment Company Act of 1940 provided the regulatory framework for money 

market funds, which were incorporated under the Act as investment companies.
198

 The Act 

classified these companies into three: face-amount certificate companies, unit investment 

trusts, and management companies. Face-amount certificate companies issue debt 

instruments that are repayable at par. Unit investment trusts issue redeemable securities 

representing participation rights in a basket of financial assets. They are established through 

agency, custodianship or trust indenture. Management companies are those that are neither 

face-amount certificate companies nor unit investment trusts. The main thrust of the Act is to 

build public confidence in holding securities.
199

 These introduced new investment vehicles 

other than deposits in commercial banks. 

4. Bank Holding Company Act of 1956 

 Lastly, the Bank Holding Company Act of 1956 prohibited a bank holding company 

in one state to acquire ownership interest in another bank located in another state, including 

interstate mergers.
200

 No similar special prohibition governs money market funds. 
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C. How Traditional Banks Absorbed Shadow Banking Functions 

 There were three legislative acts in the U.S. that tried to eliminate the competitive 

advantage of money market funds over commercial banks: (i) the Depository Institutions 

Deregulation and Monetary Control Act of 1980, (ii) the Garn-St. Germain Depository 

Institutions Act of 1982, and (iii) the Riegle-Neal Interstate Banking and Branching 

Efficiency Act of 1994. 

 These Acts further contributed to the growth of shadow banking by allowing 

commercial banks to compete with money market funds by issuing shadow deposits 

themselves. There were therefore two pathways for the issuance of shadow deposits: 

commercial banks and non-bank financial institutions. In the Philippines, this is equivalent to 

the co-existence of banks and non-banking financial institutions both having quasi-banking 

functions. 

1. Depository Institutions Deregulation and Monetary Control Act of 1980 

 The Depository Institutions Deregulation and Monetary Control Act of 1980 

expanded the control of the Federal Reserve to cover more types of banks.
201

 Credit unions 

and savings and loan associations were authorized to issue demand deposits.
202

 The Act also 

lifted the prohibition on bank mergers.
203

 More importantly, it eliminated the authority of the 

Federal Reserve Board to prescribe interest rate ceilings on bank deposits, effectively 

repealing Regulation Q under the Glass-Steagall Act, with a staggered implementing period 

of 6 years.
204

 The Act also legitimized the offering of Negotiable Order of Withdrawal 

accounts and increased the coverage of mandatory deposit insurance.
205

 All these factors had 

the effect of lifting the disadvantages of banks compared to money market funds.
206

 

2. Garn-St. Germain Depository Institutions Act of 1982 

 The Garn-St. Germain Depository Institutions Act of 1982 allowed commercial banks 
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to offer money market deposit accounts and Super Negotiable Orders of Withdrawal.
207

 

These products directly competed with the money market accounts offered by money market 

mutual funds. 

3. Riegle-Neal Interstate Banking and Branching Efficiency Act of 1994 

 Riegel-Neal Interstate Banking and Branching Efficiency Act of 1994 allowed 

federally chartered banks to compete with state-chartered banks, and removed prohibitions on 

interstate branch banking. 

C. Shadow Banking in the Philippines 

Shadow banking is legitimized in the Philippine financial system through the issuance 

of quasi-banking licenses by the Bangko Sentral ng Pilipinas. Two types of entities may carry 

out quasi-banking functions: (i) banks and (ii) non-bank financial institutions. 

Section 249 of P.D. No. 69 (1972), which amended certain sections of the National 

Internal Revenue Code, states: 

―Quasi-banking activities shall refer to borrowing funds from twenty or more 

personal or corporate lenders at any one time, through the issuance, 

endorsement or acceptance of debt instruments of any kind other than deposits 

for the borrower's own accounts, or through the issuance of certificates of 

assignment or similar instruments, with recourse, or of repurchase agreements 

for purposes of relending or purchasing receivables and other similar 

obligations.‖ 

In short, quasi-banking is simply the issuance of deposit substitutes. The same 

definition was carried over in P.D. No. 71 (1972), which amended R.A. No. 337 (General 

Banking Act). 

P.D. No. 129 (1973) allowed the Monetary Board to grant quasi-banking licenses to 

Investment Houses. P.D. No. 1738 (1980) defined ―non-bank financial intermediary‖ as one 

authorized by the Central Bank of the Philippines to perform quasi-banking functions. 
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R.A. No. 7653 (The New Central Bank Act) placed non-bank financial institutions 

with quasi-banking functions under the regulatory oversight of the Bangko Sentral ng 

Pilipinas (BSP). 

R.A. No. 8791 (The General Banking Law of 2000) reaffirmed the regulatory power 

of the BSP over quasi-banks. It also provides a stricter regime of supervision. Section 5 

states, ―[T]he Monetary Board may prescribe ratios, ceilings, limitations, or other forms of 

regulation on the different types of accounts and practices of banks and quasi-banks which 

shall, to the extent feasible, conform to internationally accepted standards, including of the 

Bank for International Settlements (BIS).‖ 

The same law expressly allows banks to perform quasi-banking functions. Section 6 

states, ―[A]n entity authorized by the Bangko Sentral to perform universal or commercial 

banking functions shall likewise have the authority to engage in quasi-banking functions.‖ 

PART VII: HOW DEPOSIT SUBSTITUTES REPLICATE THE SAFETY FEATURES 

OF DEPOSITS 

 Unlike ordinary bank deposits, deposit substitutes are not insured by the Philippine 

Deposit Insurance Corporation.
208

 Instead, the lender is protected through the collateralized 

nature of the transaction, or any security device that the financial institution may offer to 

build confidence on the product.
209

 This is how deposit substitutes purportedly replicate the 

safety features of ordinary bank deposits.
210

 

In this section, we shall discuss some of these collateral and security features in the 

following BSP-recognized
211

 deposit substitutes: (i) repurchase agreements or ―repos‖, (ii) 

promissory notes, (iii) certificates of assignment with recourse, and (iv) certificates of 

participation with recourse. 

A. Repos 

Through a repo, the lender and the bank enter into a sell-and-buyback agreement over 

a debt instrument for the purpose of replicating a collateralized loan transaction.
212

 The lender 

acts as a buyer of the debt instrument, and gives cash funds (representing the price) to the 
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bank.
213

 The bank then delivers the debt instrument to the lender, with a promise to buy it 

back at maturity. Upon the arrival of the maturity date, the bank repurchases the debt 

instrument from the lender. The price in the original sale transaction and the buyback price 

are fixed in such a way that the lender obtains an amount equivalent or nearly equivalent to a 

debt with interest. In effect, the two parties replicate the financial incidents of a simple loan, 

which is structured as a sale-and-buyback agreement.
214

 This is how repos replicate the 

features of an ordinary bank deposit, which in essence is a simple loan. This is usually 

worded as follows:
215

 

 

 

 

B. Promissory Notes 

A promissory note is a ―solemn acknowledgment of a debt and a formal commitment 

to repay it on the date and under the conditions agreed upon by the borrower and the 
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lender.‖
216

 It functions as a deposit substitute by creating a debt liability on the part of the 

bank, which undertakes to repay a principal amount with interest to the lender at maturity.
217

 

The bank may secure the note with collateral. This is usually worded as follows:
218

 

 

 

 

C. Certificates of Assignment with Recourse 

 Through a certificate of assignment with recourse, the bank assigns, conveys, and 

transfers debt securities or instruments to a lender of funds, for consideration.
219

 If the 

principal debtor under the debt security or instrument defaults, the lender may still collect 

from the bank. To replicate interest income, the sum of the face value and interest or yield on 

the debt security or instrument is higher than the consideration paid by the lender of funds to 

the bank. The bank foregoes some income on the debt security or instrument in exchange for 

liquidity, while the lender has a receivable evidenced by the certificate. This is usually 

worded as follows:
220
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D. Certificates of Participation with Recourse 

 Through a certificate of participation with recourse, the bank grants or assigns a share 

of its future income on debt securities or instruments to a lender, for a consideration.
221

 

Again, the amount of the consideration is less than the amount of the share of the lender in 

the future income. This is usually worded as follows:
222

 

 

 

                                                           
221

 Bangko Sentral ng Pilipinas (BSP) Manual of Regulation for Banks (MORB) dated 31 October 2015 
222

 Bangko Sentral ng Pilipinas (BSP) Manual of Regulation for Banks (MORB) dated 31 October 2015 



47 
 

PART VIII: WHY LONG-TERM DEBT INSTRUMENTS CANNOT REPLICATE 

THE SAFETY FEATURES OF DEPOSITS AND DEPOSIT SUBSTITUTES 

When a borrower issues a bond, note, or any debt instrument, the interest on the 

instrument is stipulated in advance.
223

 We shall call this the ―contractual‖ interest rate, which 

is usually locked over the life of the instrument as agreed upon by the parties. During the time 

that the lender holds the instrument—let us say for 10 years—the interest rates of other 

bonds, notes, and other debt instruments in the market either change or remain the same.
224

 

More often than not, they change due to inflation.
225

 Hence, three possibilities happen while a 

lender holds a debt instrument with a fixed contractual interest rate: 

1. Market interest rates are equal to the contractual interest rate; 

2. Market interest rates are higher than the contractual interest rate; or 

3. Market interest rates are lower than the contractual interest rate. 

 

Let us examine the effects of these three scenarios on a bond issuance. Suppose that a 

borrowing entity issues a 10-year zero-coupon treasury bond with a face value of P30 billion, 

and an annually compounding interest rate of 10%. Since the instrument is a zero-coupon 

bond, the borrowing entity will pay the lender P30 billion at the time of maturity, which is the 

end of the 10-year period, while the lender will obtain the bond at discount (i.e. less than P30 

billion), such that the return on investment will be equal to 10% interest rate, annually 

compounded. 

The price of the bond can be obtained through the following formula:
226
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The face value (F) is P30 billion. The interest rate (r) is 10%, compounded annually. 

The time to maturity (n) is 10 years. Applying the formula, the price of the bond at the time 

of issuance is P11.57 billion. Accordingly, the lender will pay the borrower P11.57 billion in 

the beginning of the first year, expecting to retire the bond at maturity for P30 billion. The 

difference between the face value of P30 billion and bond price at time of issuance of P11.57 

billion is P18.43 billion, which is called the ―discount‖ on the bond and which represents 

possible investment income on the part of the lender.
227

 

The lender may, of course, purchase another bond in the market from another issuer, 

but one crucial decision point is as follows: between two bonds having equivalent risk (called 

―benchmark bonds‖), no rational lender will purchase that bond which yields a lower 

return.
228

 A fair return on a bond must be equal to the market interest rate of benchmark 

bonds.
229

 This market rate is also called the ―expected return‖ or ―required return‖ on the 

bond because it is that rate which is expected or required by an investor for a given level of 

risk.
230

 The ―fair price‖ of a bond is that price which is determined by the expected or 

required return.
231

 

The fair price of the bond depends on the three scenarios on market interest rates. If 

the market interest rate of benchmark bonds is equal to the contractual interest rate of 10% at 

the time of issuance, then the fair price of the bond is exactly equivalent to the amount to be 

paid by the lender to the borrower, which is P11.57 billion. 

If the market interest rate of benchmark bonds is higher than the contractual interest 

rate of 10% at the time of issuance, then the fair price of the bond is lower than the amount to 

be paid by the lender to the borrower at time of issuance. Hence, if the market interest rate is 

12%, then applying the same formula as above, the fair price of the bond is P9.66 billion, 

which is lower than the amount paid by the lender, which is P11.57 billion. This means that 

the lender can obtain another bond with an equivalent risk from another borrowing entity, at a 

lower (i.e. more attractive) issue price. 
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If the market interest rate of benchmark bonds is lower than the contractual interest 

rate of 10% at the time of issuance, then the fair price of the bond is higher than the amount 

to be paid by the lender to the borrower at time of issuance. If the market interest rate is 8%, 

then applying the same formula, the fair price of the bond is P13.9 billion, which is higher 

than the amount to be paid by the lender at P11.57 billion. This means that the lender can 

obtain a return higher than what is expected by the market from a bond of equivalent risk. 

With increased transparency of data in the financial markets, investors can easily 

calculate if a bond is being issued at a fair price.
232

 This compels the holder of a bond to sell 

the instrument at a price determined by market interest rates. The riskiness of a long-term 

debt instrument revolves around this interaction between bond prices and market rates. This 

is a risk that is not present in ordinary bank deposits, and by extension, in deposit substitutes. 

Let us illustrate this through the same bond issuance discussed above, but this time in 

an environment of increasing market interest rates, which usually happens during a period of 

inflation. Let us suppose that the contractual interest rate of 10% is equal to the market 

interest rate at the time of issuance, but during the life of the bond, the market interest rate 

starts rising, as follows: 

 

Year 

Market 

Interest 

Rate 

Time to 

Maturity 

(beginnin

g year) 

Bond Price in 

PHP 

(beginning year) 

1 10% 10 

 

11,566,298,682.8

9  

2 12% 9 

 

10,818,300,749.4

5  
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3 14% 8 

 

10,516,771,645.5

2  

4 16% 7 

 

10,614,885,896.5

7  

5 16% 6 

 

12,313,267,640.0

2  

6 16% 5 

 

14,283,390,462.4

3  

7 16% 4 

 

16,568,732,936.4

1  

8 16% 3 

 

19,219,730,206.2

4  

9 16% 2 

 

22,294,887,039.2

4  

10 16% 1 

 

25,862,068,965.5

2  

11 20% 0 

 

30,000,000,000.0

0  
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As we have stated previously, two basic safety features of deposits are capital 

preservation and liquidity, and these features cannot be replicated in a long-term debt 

instrument. 

Note that there is a significant risk of capital loss, especially in the first half of the life 

of the bond. When market interest rate increased from 10% in year 1 to 12% in year 2, the 

bond price in year 2 (i.e. P10.8 billion) falls below the initial investment in year 1, which is 

P11.57 billion. This negates the idea of capital preservation or safety of principal. 

Second, the risk of capital loss diminishes as the time to maturity decreases. It is only 

at year 5 that the investor recovers from the unrealized capital loss. At maturity, the investor 

is able to retire the bond at P30 billion, even with an absurdly high market interest rate of 

20%. However, the fact that the investor may have to wait for a longer investment horizon 

before recovering his initial investment negates the idea of liquidity. 

PART IX: CRITIQUE OF THE PEACe BONDS DECISION 

 

In the previous section, we illustrated how a long-term debt instrument cannot have 

the twin features of capital preservation and liquidity. We are now ready to demonstrate this 

using the PEACe Bonds in Banco De Oro, et al. vs. Republic (2015 and 2016). 

At the time of the issuance of the PEACe Bonds, they have a face value (F) of P35 

billion, a contractual interest rate (r) of 12.75%, and a time to maturity (n) of 10 years.
233

 

Since the interest rate is compounded semi-annually, the formula for the bond price is as 

follows: 

 

           
 

   
 

 
   

 

 

Applying the formula, the bond has a value of P10.17 billion at the time of 

origination—i.e. RCBC paid P10.17 billion for a bond that the government promised to pay 
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at P35 billion on the 10
th

 year.
234

 The difference between the face value of P35 billion and 

bond value of P10.17 billion is P24.83 billion. This represents the interest income to RCBC if 

it holds the bond until maturity. 

Now suppose that RCBC holds the bond for 1 year and decides to sell it at the end of 

the 1
st
 year. Suppose also that the market interest rate at the time of sale is 15%. This means 

that bonds having an equivalent risk profile as the PEACe Bonds pay investors a yield of 

15%, which is the yield that investors would expect from similar instruments. 

Applying the bond price formula and using the market interest rate of 15%, the 

PEACe Bonds at the end of the 1
st
 year have a fair price of P9.5 billion. Since RCBC 

purchased the bond at P10.17 billion in the date of origination and sells it at P9.5 billion in 

the date of sale, RCBC suffers a loss of P670 million. This decrease in the price of PEACe 

Bonds is due to an increase in market interest rates to 15%. 

Now suppose that, in order not to realize any loss, RCBC decides not to sell the 

bonds, and waits until the bond price will increase. Suppose also that benchmark interest rates 

remain at 15% until the end of the 2
nd

 year. Applying the formula, the PEACe Bonds sell at 

P11 billion. Since RCBC purchased the bond at P10.17 billion in the date of origination and 

sells it at P11 billion in the date of sale, RCBC profited by P830 million. However, RCBC 

had to wait for 2 years. 

Now suppose that China Bank is the buying party which purchased the PEACe Bonds 

at P11 billion. China Bank holds the instrument for 1 year. Benchmark interest rates continue 

to rise, and on the 3
rd

 year, interest rates are at 18%. China Bank sells the PEACe Bonds at 

the end of the 3
rd

 year. Applying the formula, the price of the bond is P10.47 billion. The 

bank suffers a loss of P530 million. 

If the current holder of the bond does not want to realize the loss, it will simply hold 

the bond for a longer period of time until the bond price will suffice to cover its acquisition 

cost. Notice that in both examples, investors RCBC and China Bank could not immediately 

withdraw the amounts of their investments within the desired time period. The fact that the 

holder of the instrument cannot recover the full principal amount of his investment within any 
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time period that he chooses is incompatible with the very idea that the instrument is a deposit 

substitute. 

PART X: TOWARD A NEW DEFINITION OF DEPOSIT SUBSTITUTES 

 

 In light of the foregoing discussion, it is submitted that Section 22(Y) of the NIRC 

should be amended to exclude long-term debt instruments from the scope of deposit 

substitutes, with the following proposed change: 

 

―[A]n alternative from of obtaining funds from the public (the term 'public' 

means borrowing from twenty [20] or more individual or corporate lenders at 

any one time) other than deposits, through the issuance, endorsement, or 

acceptance of debt instruments maturing not more than 1 year from the date 

of origination, for the borrowers own account, for the purpose of relending or 

purchasing of receivables and other obligations, or financing their own needs 

or the needs of their agent or dealer.‖ 

 

 This change rules out the possibility of classifying high-risk debt instruments, such as 

10-year zero-coupon treasury notes, as deposit substitutes. The new definition would 

automatically subject the interest income on said instruments to the regular income tax rate, 

and not to 20% final tax, without prejudice to the imposition of creditable withholding tax 

under Revenue Regulation No. 14-2012 dated 07 November 2012. 

 The stability and predictability of the tax treatment of financial instruments are crucial 

in building investor confidence in the Philippine fiscal environment. The tax system must 

allow investors to plan for a long-term investment horizon and to forecast reasonable risks 

and returns, without being exposed to unexpected and drastic reinterpretation of tax rules. 

This can only be achieved if tax rules on financial instruments bear a rational connection with 

the nature and function of these instruments. 
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ABSTRACT 

 

Police is the protector and executor of law and order in the society but in this present 

commercialized world, capitalistic theory is much popularized in which the main motto is to 

gain and gain only by hook and crook. Everyone is deviated from the path of dharma, 

whether a legislator, executor, judicator, journalist or a police personal because they all are 

human being and a human is an error by birth. There is ample evidence of increasing police 

deviance in India. Every time we found involvement of police personal in committing crime. 

In theory, police station is a place where a person can approach easily, without any fear 

against the crime and criminal but in practical public has fear to approach the police. The 

public distrust the police and feel that the department is incapable of conducting inquiries in 

to public complaints in a fair and effective manner .Our police system is working according 

to the Indian Police Act 1861which is enacted by the Britisher‟s to rule India. That is why 

there are number of initiatives taken by the government and even by the judiciary, but all in 

vain because there are number of hurdles in making police reforms successful even the 

various guidelines given by the judiciary time to time. 

 

KEYWORDS: 

Police reforms, Policing, public order, National Police Commission (NPC), Criminal Justice 

system, law and order. 
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INTRODUCTION 

„The police force is far from efficient, it is defective in training and organization, it is 

inadequately supervised, it is generally regarded as  corrupt and oppressive, and it has 

utterly failed to secure the confidence and cordial cooperation of the people
235
’ 

Apart from Executive, Legislative and Judiciary, Police is one of the important Pillar 

of state to maintain law and order in the society, Police is the subject of State list that is why 

every state has a Power to make laws regarding the police. The very first entry in the state list 

of functions in the seventh schedule is the 'public order', followed immediately by police, 

including village and railway police. Administration of justice is the third entry. Police is the 

instrumentality for both the public order and administration of justice.  The police system 

exist in our society from a early age but that time there were no codified laws developed for 

the working of  police. 

The police is primarily responsible for the maintenance of public order, Preneilien and 

detection of crimes and the state. It also protects the life, liberty and property of the people. 

Without the police, there would be chaos in the society and the people would live in 

Hobbesian state of nature in which life would be solitary, poor, nasty, brutish and short 

because police is the body which enforces the laws and judicial decisions in the society, so 

that are can say that the police is the savior of modern civil society. No doubt police is 

essential part of society. Law and order is the first and foremost pre-requisite of a civilized 

society.  

But the police forces have become inefficient and increasingly partisan. As the 

government of the day has complete powers over the crime investigation machinery as well 

as the legal authority to drop criminal charges against the accused, crime investigation has 

become a play thing of partisan polices. It is therefore vital to create an independent wing of 

police force fully in charge of crime investigation and functioning under the direct control of 

independent prosecutors appointed as constitutional functionaries. The criminal courts should 

hold the prosecutors and the crime investigation police force accountable to them in their 

overall functioning. Only when crime investigation is thus insulated from the vagaries of 

politics can there be any fairness and justice to ordinary citizens. Equally important, only 

crime investigation machinery is accountable to judiciary can the obnoxious and inhuman 

practice of torture, third degree and extra judicial executions in fake encounters be stopped. 

                                                           
235

 A.H.L.Fraser, Chairman of the Second Police Commission(1902) 



56 
 

Police reform is the need of the hour. But it only sparks debate when high-profile 

cases come to the fore of high-profile personalities get caught. When governments give 

affidavits of compliance in court, they have to follow it up on the ground and stop the biased 

policing, the shoddy investigations, the corruption and beatings in police stations. Otherwise, 

the affidavits are just so much paper. 

MEANIING OF POLICE 

The word police is derived from the Greek word politeia or its Latin equivalent 

politia. The term politia stands for the State or administration. In present context, the term 

‗police‘ connotes a body of civil servants whose primary duties are preservation of order, 

prevention and detection of crimes and enforcement of law
236

.or generally it means “a body 

of government employees trained in methods of law enforcement and crime prevention and 

detection and authorized to maintain the peace, safety, and order of the community.” 

According to Oxford Dictionary, 'police' means a system of regulation for the 

preservation of order and enforcement of law, the internal government of State. This 

purpose can be attained through policing. Under the Constitution, 'law and order' is the direct 

responsibility of state governments. 

Ernest Fround, ―Police function generally relate to promoting public welfare by 

restraining and regulating the use of property and liberty of person
237

. 

POLICE REFORMS 

The present police system is the combination of defects and deficiencies at all the 

levels. Basically police is for the preservation of law and order, when this system is not 

properly working that time we required the reforms. 

Police reforms means changes in existing police system in order to improve it or 

amelioration, refinement in working culture of police.  

This paper highlights the developments of police reforms in India at different levels 

and initiatives taken by the Judiciary and Governments time to time for the better 

administration of justice. Recently the recommendation given by the Justice J. S. Verma on 

criminal justice is also incorporated in this paper. 

 HISTORICAL ASPECTS OF POLICE REFORMS  
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India is multi-cultural, multi-ethnic and vast country. It is the second most populated 

country of the world. The assurance of equality and dignity to the weaker sections of the 

society is also dependent upon the performance of the police. Clearly, police has a crucial 

role in the existence and development of India. 

Police: Ancient India 

Important features of criminal justice system. Arthasastra of Kautilya, written around 

310 BC throws light on the state of the society and the administration, system of 

administrating justice and also the state of crime during that period. 

According to Arthasastra, the smallest administrative police unit was the village. The 

village councils were responsible to detect and prevent crime under the supervision of the 

headman
238

. Danvarika, the warden of police, was responsible for keeping strict vigilance on 

the management of the royal palace. Antervansika, a lady officer, was responsible to maintain 

vigilance on the ladies of the royal household. There were three types of police officers, 

namely, Dandapala, Durgapala and Antpala, Atavikas were the police soldiers particularly 

for operation in the forest areas
239

.  

During his reign, Mahamatras were the highest executive officers in a province 

responsible for overall peace and order of the province. Pradesikas were under Mahamatras. 

They were responsible for collection of revenue and maintenance of peace, law and order and 

administration of justice. Rajjukas were under the Pradesikas. They were responsible for the 

welfare and happiness of the Janpad with absolute powers in matter of rewards and 

punishments. 

Police: Medieval India 

During the medieval period Sultan was the center of power and political activity. 

Faujdar was the head of criminal justice administration at the provincial level. Kotwal was 

the administrative owner of criminal justice system of the district. He was the magistrate, 

head of the police and at the village level, Choukidar was responsible for the prevention and 

detection of crimes
240

  The government under the Mughals was autocratic and military in 

nature.  Justice and police were two weak points of the Mughal period
241

 

 Police: Under East India Company 
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The law and order situation at the close of Mughal Empire was characterized by 

anarchy and confusion
242

.  The Police Commission did not mask the real objectives for the 

new police force. The commission was told to bear in mind that functions of a police are 

either protective and repressive or detective. 

The design of the British police system was based on the structure developed by the 

Mughals in the seventeenth century. The new model incorporated many features of the 

Mughal system and officials such as Daroga, Kotwal and Faujdar found place in the 

reorganized British system
243

  

The Indian Police Act, 1861 imposed a uniform police system on the entire country. 

Within the provinces the police was to be recruited, trained, disciplined and control by British 

officers. The Act established Indian police, a superior police service.The Act instituted a 

system of policing in India which is still in force. It may be noted that the Act brought 

uniformity in administration with the district police placed under the supervision and control 

of the District Magistrate. 

The Police Act was implemented throughout the country. However, the general 

conditions of crime control remained unsatisfactory due to various reasons, prominent being 

the prevalence of the poverty and famines, adverse conditions. 

The Indian Police Commission of 1902-03, which reviewed the working of the police, 

found that the system had failed because the importance of the police work had been under-

estimated and responsible duties entrusted to un-trained and ill-educated officers recruited in 

the lowest ranks from the lower strata of society, that supervision had been defective, that the 

superior officers of the department were insufficiently trained, and that their sense of 

responsibility had been weakened by ―a degree of interference never contemplated by the 

authors of the system‖. It concluded that ―the police force throughout the country is in a most 

unsatisfactory condition, that abuses are common everywhere, that this involves great injury 

to the people and discredit to the government, and that radical reforms are urgently 

necessary‖. This was the first time that a responsible body talked of police reforms. 

Ironically, the battle for reforms continues even after more than a hundred years
244

. 
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JUDICIAL INITIATIVES TOWARDS POLICE REFORMS 

Judiciary is the body which directs the society in every field weather an executive or a 

legislature for the complete end of justice. 

Vineet Narain & Ors. v. Union of India & Anr
245

 this Court noticed the urgent need 

for the State Governments to set up the requisite mechanism and directed the Central 

Government to pursue the matter of police reforms with the State Governments and ensure 

the setting up of a mechanism for selection/appointment, tenure, transfer and posting of not 

merely the Chief of the State Police but also all police officers of the rank of Superintendents 

of Police and above. The Court expressed its shock that in some States the tenure of a 

Superintendent of Police is for a few months and transfers are made for whimsical reasons 

which has not only demoralizing effect on the police force but is also alien to the envisaged 

constitutional machinery. It was observed that apart from demoralizing the police force, it has 

also the adverse effect of politicizing the personnel and, therefore, it is essential that prompt 

measures are taken by the Central Government. Further observed that Government agencies 

must be duly compelled to perform their legal obligations and to proceed in accordance with 

law against each and every person involved, irrespective of the height at which he is placed in 

the power set up. This is vital to prevent erosion of the Rule of Law and to preserve 

democracy in our country and is a requirement of Article 14, Part III of the Constitution. 

In this regard the first time the  honorable Supreme court of India given a landmark 

judgment  in 2006  for the better policing in India. In the case of  Prakash Singh & Ors 

v.Union of India and Ors
246

 the order passed by the Supreme Court of India in the above Writ 

Petition, delivered on 22.09.2006, seven directives were issued to the Central Government 

and State Governments including the Union Territories, for compliance towards reforming 

the functioning of the Police in India. The seven directives are as under:  

1. Constitution of a State Security Commission in every State as a watchdog body to 

oversee the functioning of the police, with its recommendations being binding on the 

State Government. This watchdog body shall be headed by the Chief Minister or 

Home Minister as Chairman and have the DGP of the State as its exofficio Secretary. 

The other members of the Commission shall be chosen in such a manner that it is able 

to function independent of Government control. For this purpose, the State may 
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choose any of the models recommended by the National Human Rights Commission, 

the Ribeiro Committee or the Sorabjee Committee, which are asunder
247

:  

 

S. No. 

 

NHRC 

 

RIBEIRO 

COMMITTEE 

 

SORABJEE 

COMMITTEE 

1. Chief Minister/HM as Chairman.  Minister i/c Police as 

Chairman 

 Minister i/c Police (ex-

officio Chairperson) 

 

 

2. 

Lok Ayukta or, in his absence, a 

retired Judge of High Court to be 

nominated by Chief Justice or a 

Member of State Human Rights 

Commission. 

 

 

   Leader of position 

 

 

   Leader of position 

 

3. 

 A sitting or retired Judge 

nominated by Chief Justice of 

High Court.  

Judge, sitting or retired, 

nominated by Chief 

Justice of High Court 

 

  Chief Secretary 

 

4. 

 

   Chief Secretary  

 

  Chief Secretary 

DGP (ex-officio 

Secretary) 

 

5. 

 

Leader of Opposition in Lower 

House. 

Three non-political 

citizens of proven merit 

and integrity 

Five independent 

Members 

6. DGP as ex-officio Secretary. 6 DG Police as Secretary. _____ 

 

Selection of the State Director General of Police from out of a panel prepared by UPSC, 

and provision for a minimum tenure of two years for the DGP so selected, irrespective of his 

date of superannuation, except under circumstances specified in the directive. 

2. A minimum two year tenure for other police officers (Zonal IGPs, Range DIGs, 

District Superintendents of Police and Station House Officers), except under specified 

circumstances. 
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3. Separation of investigation from law and order, duly ensuring full coordination 

between the two wings. 

4. Creation of Police Establishment Boards to deal with transfers, postings and other 

service-related matters of police officers, including disposal of their appeals on being 

subjected to illegal or irregular orders. 

5. Constitution of Police Complaints Authorities at the State and District levels to look 

into complaints against police officers. 

6. Constitution of a National Security Commission at the Union level to prepare panels 

for selection of Chiefs of Central Police Organizations and to review measures to 

upgrade their effectiveness, etc. 

It is to be noted here that same recommendations were given by the National Commission 

of Police for the effective policing time to time. This writ petition was filed in year of 1996 in 

honorable Supreme  Court of India which argued that ―the present distortions and 

aberrations in the functioning of the police have their roots in the colonial past, the structure 

and organization of the police which have remained basically unchanged during the last 

nearly 135 years, and the complete subordination of the police to the executive – an 

arrangement which was designed originally to protect the interests of the British Raj but 

which unfortunately continues to this day‖. It drew attention of the Court to the misuse and 

abuse of the police in the following forms: 

 Frequent postings and transfers, 

 Recruitment procedures vitiated through political recommendations 

 Promotions influenced 

 Investigations tampered with 

 Unlawful directions to police 

 Intelligence apparatus utilized for political purpose 

Moreover, in this case the Court directed to Government to re-define the role and 

functions of the police, frame a new Police Act on the lines of the Model Bill drafted by the 

National Police Commission, and direct the states to constitute State Security Commissions 

to insulate the police from extraneous pressures, lay down a transparent procedure for the 

selection of Police Chiefs, and separate the investigation work from the law and order 

responsibilities of the police. 

Hence, it came as no surprise when the Supreme Court‘s judgement in Prakash Singh v. 

Union of India (2006) stirred the proverbial hornet‘s nest, 
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the Supreme Court, observing that Article 142
248

 of the Constitution empowered it to issue 

directions regarding a radical overhaul of the Police Act, 1861, and we very well know that  

 Article 141 clearly stipulates that the law laid down by the Supreme Court shall be the law of 

the land and binding on the all the lower courts. 

Therefore, until the Parliament of India is failing to enact the Model Police Act for not 

only the betterment of the public but also Police officers too, these gelidness consider as a 

law of land. The honorable Supreme Court of India in State of U.P v Chhoteylal
249

 observed 

about the condition of criminal justice in India  and said:  

“We are constrained to observe that criminal justice system is not working in our country 

as it should. The police reforms have not taken place despite directions of this Court in the 

case of Prakash Singh & Ors v Union of India & Ors. We do not intend to say anything more 

in this regard since matter is being dealt with separately by a 3-Judge Bench. The 

investigators hardly have professional orientation; they do not have modern tools. On many 

occasions impartial investigation suffers because of political interference. The criminal trials 

are protracted because of non-appearance of official witnesses on time and the non-

availability of the facilities for recording evidence by video conferencing. The public 

prosecutors have their limitations”. 

GOVERNMENT INTIATIVES TOWARDS POLICE REFORMS 

NATIONAL POLICE COMMISSION 

On 28 August, 1970, Indian Government formally established the Bureau of Police 

Research and Development (BPR&D) under the Ministry of Home Affairs giving a new 

orientation to existing Police Research and Advisory Council (1966) for the following 

reasons and with the primary objective of modernization of police force
250

: 

1. To take direct and active interest in the issues. 

2. To promote a speedy and systematic study of the police problems. 

3. To apply science and technology in the methods and techniques used by police. 
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In order to achieve his vision and objectives, Commission has submitted the eight reports 

on the following issues till now:  

NATIONAL POLICE COMMISSION REPORTS
251

 

FIRST REPORT
252

 

 Complaints against the police 

 

SECOND REPORT
253

  

 Appointment of the Criminal Justice Commission 

 Role of Police 

 Political Interference in Police Work 

 Statutory Tenure of Service 

 State Security Commission 

 Selection of Chief of Police 

 Transfer/Suspension Orders 

THIRD REPORT
254

 

 Police and the Weaker Sections 

 Postings of Officers: 

 Guidelines for Avoidance of Vexatious Arrests: 

 Guidelines regarding use of Handcuffs: 

 Provision of Imprest Money to Police Station: 

FOURTH REPORT
255

  

 Registration of FIR 

 Statement of Witnesses 

 Restoration of Stolen Property to Victims of Crimes 

 Compounding Offences 

 Intimation about Arrest 

 Use of Third Degree Methods 

 Inspections of courts 

 Attendance of Witnesses 
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FIFTH REPORT
256

  

 Recruitment to the Police 

 Psychological Tests 

 Evaluation during Training 

 Control of the District Magistrate 

 Causes of Poor Police Public Relations 

 Vertical Communication in Police 

 Victims of Crime 

 Need for Transparency 

 Women Police 

SIXTH REPORT 
257

 

 Examinations for Promotion of Officers 

 Creation of Central IPS Cadres 

 Police Commissionerate System for Major Cities 

 Communal Riots 

 Reservation in the Force 

 Separation of investigating staff from law and order staff 

SEVENTH REPORT 
258

 

 Norms for Police Stations  

 Restructuring of Civil Police Hierarchy 

 Management of the Police Force 

 Central Law for Armed Police Forces 

 Establishment of a Central Police Committee 

 Establishment of an All India Police Institute 

EIGHTH REPORT
259

  

 Police Accountability 

 Withdrawal of Protection 

 Enactment of a Model Police Act 
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The Commission even drafted a model Police Bill which could be enacted. Its 

recommendations, however, received no more than a cosmetic treatment at the hands of the 

Government of India. 

SOLI SORABJEE COMMITTEE:  

The very basic objective of this committee is formulation of the model Police Act, 

which is still a myth in India. Government of India is totally fail in implementing the basic 

recommendation of the committee, without which India‘s future in dark. 

THE MODEL POLICE BILL, 2015 

Government had constituted a Committee to draft a Model Police Act, which was 

published in 2006. A copy of the draft Model Police Act, as framed by the Committee, was 

forwarded to States for consideration and appropriate action, on 31st October, 2006. The 

Model Police Act, 2006 was studied again and reviewed in line with the changing realities 

and making ‗Police‘ more responsive, efficient and citizen friendly. Thus, a revised Model 

Police Bill, 2015 has been prepared and placed in public domain for comments. 

The Bill seeks to consolidate provisions of Police Act, 1861 and Odisha State Armed Police 

Act, 1946 in a single legislation such as :  

■ State would be divided into several police ranges and each range will be divided into police 

districts 

■ Government proposed to separate criminal investigation from the routine policing job 

■ It proposes establishment of a State Police Security Commission to aid and advise the Govt 

GORE COMMITTEE ON POLICE TRAINING (1971 – 1973) 

The Government of India constituted the Committee on Police Training on November 

10, 1971. This Committee on Police Training was set up to review the training of the state 

police from constabulary level to IPS level. The committee made 186 recommendations, 45 

of those were related to police reforms. The recommendation that relates to the police 

training has mostly been implemented however the reforms relating to the structure of the 

police system has on the other hand been overlooked. 

The main thrust of the Committee's recommendations was towards enlarging the content 

of police training from law and order and crime prevention to a greater sensitivity and 
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understanding of human behavior, and imbibing of communication skills and development of 

attitudes that promote service oriented activities
260

. 

RIBEIRO COMMITTEE ON POLICE REFORMS (1998) 

The Ministry of Home Affairs, Government of India, recently set up a Committee on Police 

Reforms in pursuance of the Supreme Court‘s directions issued in the context of Writ Petition (Civil) 

No. 310 of 19963.
261 The committee proposed five major recommendations related to state 

security, selection of DGP and complaints against the police, the recommendations have not 

been implemented. 

PADMANABHAIAH COMMITTEE ON POLICE REFORMS (2000) 

The Padmanabhaiah Committee on Police Reforms was set up by the Ministry of 

Home Affairs, Government of India in January 2000. The commission inspected the 

recruitment to the police force, training, duties and responsibilities, police officers behaviour, 

police investigations, prosecution, amongst others. The committee suggested actionable 

recommendations, of which need to be implemented by the central government and needs to 

be implemented by the state governments. The Committee selected the three important areas for 

the research  such as
262

 : 

1. Chapter 9 - Politicization and Criminalization of Police  

2. Chapter 10- Control over Police  

3. Chapter 18- Accountability of Police 

MALIMATH COMMITTEE ON REFORMS OF CRIMINAL JUSTICE SYSTEM 

(2001 – 2003) 

The Committee on Reforms of the Criminal Justice System submitted its report in 

April 2003.The Malimath Committee addressed the principles of the Criminal Justice 

System, investigation, prosecution, judiciary, crime and punishment. The report has been 

heavily criticized by human rights organisation for its suggestion of changing the burden of 

proof. The committee made 158 observations and recommendations. There are 55 major 

recommendations of which 42 have to be implemented by the central government. 

Committee also recommended that the constitution of permanent criminal benches in high 

courts and the Supreme Court be presided over by specialized judges. 
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REPORT OF THE JUSTICE J.S. VERMA COMMITTEE ON POLICE REFORMS 

(2013) 

This committee was setup by the GOI 
263

to look into possible amendments in criminal 

law to provide for quicker trial and enhanced punishment for the criminals involve in sexual 

assault of extreme nature against women. 

Under chapter 12 of the report Committee discussed about the which kind of police 

reforms, we need in India for the good governance. Some crucial issues like Police 

Performance, Police welfare and Measurement Police Presence and Community Policing 

were also discussed by the committee.  

Police Performance Measurement 

Committee find out  that there is a need of substantially improved auditing 

mechanisms in place to monitor police performance. The current mechanisms are inadequate 

and are a poor reflection of police performance. This is in the interests of both the general 

public and duty police officers who are judged primarily based on the number of cases 

‗solved‘ and crimes registered. The Committee thinks that police auditing methods need to be 

urgently reviewed and suggested that qualitative as well as quantitative measures should be 

used. 

Police Welfare 

(i) In the opinion of the Committee better police welfare will facilitate better police 

performance. The committee notes that the police force is often stretched for resources and 

personnel. 

(ii) The committee takes the view that as proposed in Section 185 of The Model Police Act 

2006, drafted by the Sorabjee Drafting Committee, there must be an establishment of a Police 

Welfare Bureau headed by an officer not below the rank of Deputy Inspector General of 

Police, in the office of the Director General of Police to advise and assist him in the 

implementation of welfare measures for police personnel.  

(iii) The functions and duties of the bureau must include the administration and monitoring of 

welfare measures for police personnel including healthcare in respect of chronic and serious 

ailments and including post-retirement health care schemes for personnel and their 

dependents. There must also be full and liberal medical assistance to those police personnel 

who suffer injury in the course of performance of duty. The bureau must ensure financial 
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security of the next of kin of those dying in harness and post retirement financial security 

plans. As proposed in the Act it is also the duty of the welfare bureau to provide for group 

housing and education and training for the dependents of the police personnel, legal facilities 

should also be given to police personnels. 

 

Police Presence and Community Policing: 

i. The total number of police personnel present on the street needs to be increased. It is 

especially important that the number of female police personnel on patrol and on duty 

in police stations is increased.. 

ii. To augment the police force, there is need to develop community policing by 

involving the local population. Willing volunteers should be properly and intensively 

trained before being able to police the community. This would also motivate them to 

perform their duty as citizens.  

iii. In this regard, the Government may like to also consider maximizing the use of 

volunteer forces which are already constituted after ensuring proper training of the 

kind needed to tackle the offences which are the subject of this report. The Committee 

does not have the capacity to study the training, number or jurisdiction of these forces 

such as the Home guards in detail and make recommendations but this is something 

which is left to the Government to consider as an option after further thought and 

research
264

. 

 

COCLUSION: 

The need for police reforms is self evident and urgent. It is essential for the 

establishment of good governance, protection of human rights and economic conclusion 

progress. The reforms will not come on their own. Resistance to the idea of police reforms is 

deeply entrenched, as Mr. Indrajit Gupta, the former Union Home Minister realized to his 

dismay and disappointment. Mr. Gupta in his famous letter of April 3, 1997 warned the Chief 

Ministers that the ―day may not be far off when the judiciary may intervene decisively to 

force such socially desirable changes down the throat of the political executive.‖ 
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Police hold a special place in the criminal justice system. Not only do the activities of 

law enforcement officers affect the operations of the entire criminal justice system, but police 

are said to be the ―gate keepers‖ of the system. They are usually the first to make contact with 

accused offenders and are in a position to make some very important decisions about what 

will happen to those individuals. Police officers are specially trained in many aspects of 

criminal justice and law in general. The duties provided by law enforcement personnel 

include traffic citations, criminal investigations and emergency response as well as crime 

prevention. Law enforcement is there to enforce all laws set in place by the government, 

whether on the local or federal level. Without law enforcement, society would be in chaos 

without any reliable way to enforce laws. But now the old phrase has been changed. 

 

Common man has no faith remain in this institution; they take help of non state actors 

to solve their problems. Justice A.N.Mulla of Allahabad high court once called police a 

uniformed gang of criminals. He goes to extent commenting "there is not a single lawless 

group in whole of the country whose records of that organized unit, which is known as the 

Indian police and no self respected person would willingly associate with police weather as 

witness, complainant or defendant". 

 

Whenever there is an incident of big crime in any metro, one word we frequently 

listen is ‗Police Reforms‘. But every time government of India is failed to understand  the 

necessity  of this word, and also leaving the recommendations of many committees on this 

urgent issue gathering dust. Police system of India, was governed by the colonial Police Act 

of 1861. This act did not meet the true standards of accountability, equity and transparency. 

As we can see it was enacted by Britishers so meant only for slave a country, that we are no 

more. 

No doubt currently our country is in the position to change this policing system to 

make it more friendly and accountable, that we have never done. Unless there is a public 

groundswell for police reforms nothing is going to change 

 

 RECOMMENDATIONS 

As we all know that Police is the subject matter of State, therefore main accountability for 

implementing the reforms lies with the states.But after the detailed study of this problem, 
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Researchers forwarding the concerned outline of reforms. 

 The directions of the Supreme Court on police reform require immediate 

implementation by all State Governments seriously. 

  Central Government should take the work in his hands for making the Police reforms 

reality by enacting the Model Police Act.  

 While enacting the new Police Act, police at all levels should be invited to make 

suggestions about the type of police service and police law they would like to be the 

part of. 

 The police force must be modernized, revitalized and given the necessary manpower 

and equipments.   

 

 

…………………………. 
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THE ROLE OF LEGISLATIONS IN ABOLISHING MANUAL SCAVENGING 

 

 Vrinda Arora & Saloni Kabra 

Univeristy of Petroleum and Energy Studies 

 

ABSTRACT 

 

The practice of manual scavenging in India lives today in a milieu apparently antagonistic to 

its incidence as a country that has long been tagged the world's largest democracy having a 

progressive and protective constitution forming the fundamental law of superior obligation 

with an apex court performing the function of a sentinel on the qui vive and a system of laws 

intended to forbid and penalize acts of discrimination on the basis of caste. It has basically 

demolished because it does not allow one person to live with dignity and with integrity 

The article traces out the significant statutes, judicial pronouncements and reports governing 

the issue and establishes the gap between the theory and the practice. It concludes that the 

stigma attached to manual scavenging and the demeaning conduct in itself are proves of the 

failure of the Constitution, of the leaders and of the people at large and in this way the article 

projects the need of a social transformation through generation of awareness and strict 

implementation of law and policy in order to meet the constraints of the legal and moral 

regime in which this struggle now lives. 
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INTRODUCTION: 

Manual Scavenging refers to the lifting and removal of human excreta manually, at private 

homes as well municipal authorities. The practice involves gathering human excreta from dry 

latrines with bare hands, brooms or metal scrapers into woven baskets or buckets. The 

scavenger then has to transport the excreta on their heads, shoulders, against their hips or on 

wheelbarrows to a dumping site. Scavenging may also occur at sewers, septic tanks, drains 

and railways tracks.
265

 

Manual Scavenging as a practice has received a tremendous amount of backlash. The practice 

has been deemed illegal because it denies a person a right to live with dignity, which has been 

enshrined in our constitution.
266

 In addition to being socially shunned, manual scavengers 

face several health-related issues due to their work, such as exposure to harmful gases 

including hydrogen sulphide and methane, musculoskeletal disorders, various infections such 

as leptospirosis and hepatitis, dermatitis and respiratory issues.
267

  

Despite a ban on the practice, men and women continue to be engaged in the profession 

across the country. In this paper, I briefly look at each legislation enacted by the government 

regarding manual scavenging to understand how it has contributed in abolishing the practice. 

I then argue that these legislations have, in their limited capacity, molded and informed the 

socio-political movement around manual scavenging. 

Manual Scavenging: A history 

An important characteristic of India‘s complex caste system has been ‗occupation 

association‘ i.e. the association of caste with a particular profession/occupation.
268

 Due to the 

hierarchical nature of the caste system, the occupations associated with those at the bottom of 

the hierarchy were the least desirable and defiling. The main occupations associated with 

Dalits were cleaning and leather processing.
269

  

                                                           
265

 Avinash Pandey, CASTE BASED DISCRIMINATION - THE CONTINUING CURSE OF MANUAL SCAVENGING, 

http://idsn.org/uploads/media/Caste_based_discrimination_-

_the_continuing_curse_of_manual_scavenging__AHRC_2009_.pdf (last visited May 14, 2017). 
266

 Article 21, The Constitution of India, 1950 
267

 Tiwari, Rajnarayanr. "Occupational health hazards in sewage and sanitary workers." Indian Journal of 

Occupational and Environmental Medicine 12, no. 3 (2008) 
268

 Srinivas, M. N. India: Social Structure. Delhi, India: Hindustan Pub., 1991 
269

 Srivastava, B. N. Manual scavenging in India: a disgrace to the country. New Delhi: Published for Sulabh 

International Social Service Organisation by Concept Pub. Co., 1997 



73 
 

References to the practice of manual scavenging can be found in old scriptures. The 

‗Naradiya Samhita‘ enumerates fifteen duties for slaves, one of which includes the disposal 

of human excreta. ‗Vajasaneyi Samhita‘, another scripture, refers to the Chandals and the 

Paulkasa(caste names) as slaves who are responsible for disposal of night-soil.
270

 

However, the existence of manual scavenging as a profession did not materialize until later. It 

was with the prevalence of Muslims in the country that manual scavenging emerged as its 

own profession, as captives of Muslims were forced to manually scavenge their toilets. After 

the freedom of the captives, it was difficult for them to find work elsewhere in society, and 

therefore they had to continue the work of scavenging.
271

 This practice was continued with 

the arrival of the British and the setting up of army cantonments, where a large number of 

people were hired for manual scavenging.
272

 

The nature of this profession is such that many different people from various sections of 

society and in different points in history have had to resort to manual scavenging, primarily 

due to economic hardships. For this reason, the practice of the manual scavenging is not only 

prevalent within Hindus, but rather people from across different religions are involved in the 

practice. Various surveys and studies show that many Muslims, Christians, Lingayats, 

Kuruba and Mudaliaers, in addition to Hindus and Sikhs are involved in manual 

scavenging.
273274

 Therefore, the practice is not limited to only Scheduled Castes. Most 

manual scavengers are included in the list of Backward Classes, as per the Indira Sawhney 

case.
275

 

Legislative efforts to bring an end to manual scavenging  

Soon after independence, The Scavengers Living Conditions Enquiry Committee, headed by 

V.N. Barve in 1949 submitted a report calling for improvements in working conditions for 

manual scavengers. This report was filed by various others, including a report submitted by 

Scavenging Conditions Inquiry Committee lead by N.R. Malkani in 1956, a report titled 

‗Improvement of Living and Working Conditions of Sweepers and Scavengers‘ submitted by 

the Karnata I.P.D. Salappa Committee released in 1956 and a report prepared by a committee 
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formed under the instructions of the National Commission on Labour in 1968 among 

others.
276

 

There were only various efforts to bring an end to manual scavenging through various 

governmental schemes, such as the Scheme for the Supply of Wheel-barrows and Implements 

to Scavengers, the Improvement in the Working and Living Conditions of those engaged in 

Unclean Occupations, the Centrally Sponsored Scheme of Ministry of Works and Housing 

and the the Pre-Matric Scholarships for the Children of those engaged in Unclean 

Occupations viz. Sweepers, Scavengers, Tanners and Flayers among others.
277

 

This paper focuses on the efforts of the government to curb the practice of manual 

scavenging through legislations. This includes: - 

i. The Protection of Civil Rights Act, 1955 

ii. The Scheduled Castes & Scheduled Tribes (Prevention of Atrocities) Act, 1989 

iii. Employment of Manual Scavengers and Construction of Dry Latrines 

(Prohibition) Act, 1993 

iv. National Commission for Safai Karamcharis Act, 1993 

v. The Prohibition of Employment as Manual Scavengers and their Rehabilitation 

Act, 2013 

All of the above acts are briefly discussed to understand the context in which they were 

enacted, as well the role they played in the abolition of manual scavenging. 

The Protection of Civil Rights Act, 1955 

The preamble to the Protection of Civil Rights Acts states that the purpose of the act is to 

prescribe punishment for the preaching and practice of untouchability, which is 

constitutionally prohibited under Article 17 of the Constitution of India. The title of the Act 

was initially the Untouchability Offences Act,
278

 but was later changed the Protection of Civil 

Rights Act through the 1976 Amendment to reflect the intent of the legislature to protect the 
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rights given to those after the abolition of untouchability, rather than to merely focus on 

punishing offenders who preach or practice untouchability in any form.
279

 

The 1976 Amendment to the Protection of Civil Rights Act also added Section 7A to the Act, 

which provides that whoever compels any person on the ground of untouchability to do any 

scavenging shall be deemed to have enforced a disability arising out of untouchability that is 

punishable by imprisonment.
280

 The Act prescribes a punishment of imprisonment for a term 

of three to six months and a fine of one hundred to five hundred rupees for anybody is 

deemed to be enforcing a disability arising out of untouchability as per Section 7A of the 

Act.
281

 

The Protection of Civil Rights Act, however, was eventually seen as ineffective in preventing 

the continuing atrocities against Scheduled Castes due to the limitation of the acts, as a result 

of which the Schedules Castes and Scheduled Tribes (Prevention of Atrocities Act) was 

enacted by the Parliament.
282

 In the context of manual scavenging, the act was not equipped 

to deal with a widely prevalent practice. As discussed above, people across different religions 

were engaged in the practice, and a limited scope was insufficient to deal with the issue. 

The Scheduled Castes & Scheduled Tribes (Prevention of Atrocities) Act, 1989 

The Statement of Objects and Reasons of The Scheduled Castes & Scheduled Tribes 

(Prevention of Atrocities) Act, 1989 (hereinafter the Prevention of Atrocities Act) states that 

there was a need for a stronger legislation in light of increasing attacks on Scheduled Castes 

and Tribes.
283

 Therefore, the Prevention of Atrocities Act was enacted with more stringent 

punishments, as well as provisions for the creation of special courts for the trial of offences 

under the Act and relief along with rehabilitation of victims of offences.
284
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The 2015 Amendment Act to the Prevention of Atrocities Act, which was has been passed by 

the Lok Sabha and Rajya Sabha and came into effect on January 1, 2016
285

 has introduced a 

specific provision on manual scavenging. Section 3(1)(j) of the Act prohibits anybody, not 

being a member of a Scheduled Caste or Scheduled Tribe to make any member of a 

Scheduled Caste or Scheduled Tribe do manual scavenging or permit the employment of such 

person for manual scavenging. The punishment prescribed for a Section 3 offence is 

imprisonment for a term not less than six months, but not exceeding five years along with a 

fine.
286

 

The Prevention of Atrocities Act substantially increases the punishment awarded for the 

offence of forcing manual scavenging as compared to the Protection of Civil Rights Act. 

However, the newness of the provisions prevents any analysis as to its effects. It should be 

noted that the Act suffers from the same issue of narrow scope as the Protection of Civil 

Rights Act, in that it is limited in giving protection only to members of the Scheduled Castes 

and Scheduled Tribes, and therefore ignoring a large number of people who are also engaged 

in the practice of manual scavenging. 

Employment of Manual Scavengers and Construction of Dry Latrines (Prohibition) Act, 

1993  

The EMSCDL Act was enacted in 1993 to provide for the prohibition of the employment of 

manual scavenging as well as the construction of dry latrines. Dry latrines were also 

prohibited in the act to encourages States to construct ‗flush toilets‘ which did not require 

manual scavenging for maintenance.  

The EMSCDL Act made the employment of manual scavengers and the construction of dry 

latrines punishable with imprisonment for up to one year, as well as a fine of two thousand 

rupees subject to increase by 100 rupees for each day of continuing violations.
287

 The act also 

makes all offences under the act cognizable.
288
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The primary issue that the EMSCDL faced was that it was enacted under Entry 6 (public 

health and sanitation) of the State List in the Constitution of India.
289

 Therefore, all States 

were required to formally adopt and then enforce the bill, a process that took over two 

decades.
290

 Perhaps the best to understand how much the EMSCDL Act failed in its objective 

is to know that since its existence, there have been no prosecutions under the Act.
291292

 

In December 2003, Safai Karamchari Andolan along with six other civil society 

organizations as well seven individuals who were involved in manual scavenging brought a 

writ petition under Article 32 of the Constitution of India to the Supreme Court on the ground 

that that the Central and State Governments had failed to effectively implement the EMSCDL 

Act in their respective territories.
293

 The Act had been enacted in June 1993 but remained 

inoperative for more than three years before it came into force in 1997.Even then, the Act 

was only applicable to Andhra Pradesh, Goa, Karnataka, Maharashtra, West Bengal and 

Union Territories, while the other States were expected to pass the appropriate resolution 

under Article 252 of the Constitution of India. However, some states claimed that there were 

no dry latrines present in their state, and therefore there were no manual scavengers as 

well.
294

 However, various reports submitted by the Safai Karamcharis and the Comptroller 

and Auditor General among others showed that dry latrines were still largely prevalent (over 

96 lakhs).
295

 The court, in its final decision issued in 2013 gave a number of directions to the 

States regarding the rehabilitation of manual scavengers, such as one-time cash payments, 

monthly stipends, residential plots as well as asking them to effectively implement the 2013 

Act.
296

 

Other reasons which contributed to the failure of The EMSCDL Act, 2013 were its failure to 

comprehensively focus on the rehabilitation of manual scavengers by leaving rehabilitation to 

be managed by the States, which as noted above, the States failed to do so. Moreover, the 

rehabilitation efforts that did take place focused only on men, despite various surveys 
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showing that women are predominantly engaged in the practice of manual scavenging.
297

 

There was also a lack of an effective monitoring body. 

National Commission for Safai Karamcharis Act, 1993 

The National Commission for Safai Karamcharis Act, 1993 was enacted for the establishment 

of the National Commission for Safai Karamcharis, which was tasked with evaluation and 

monitoring the implementation of various schemes for safai karamcharis. While the Act does 

not specifically deal with manual scavengers, the legislation and the National Commission 

for Safai Karamcharis is important in the context that many schemes for safai karamcharis 

have been introduced specifically to deal with the practice of manual scavenging.  

The Act and the Commission itself have played a narrow role in the politics of manual 

scavenging. The Act was initially valid only for 3 years after it came into effect. However, 

two amendments to the Act extended its validity to 29
th

 February 2004. Since then, the 

Commission has been acting as a non-statutory body of the Ministry of Social Justice and 

Empowerment, who has been extending the tenure of the Commission through government 

resolutions.
298

 As per the last government resolution, the mandate of the Commission has 

been extended to 31
st
 March 2019.

299
 

In 2016, a petition was filed before the Supreme Court claiming that Commission was 

defunct as the major positions in the Commission were lying vacant. Therefore, the 

Commission was failing in its goal to monitor schemes that aimed to abolish the practice of 

manual scavenging, as well as failing to provide a forum for the grievances of safai 

karamcharis. In response, the Centre promised to fill the positions of the Commission in eight 

weeks, which as of February 2017 were still lying vacant.
300301
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The Prohibition of Employment as Manual Scavengers and their Rehabilitation Act, 

2013  

The PEMSR Act and its accompanying rules is the latest Act to tackle the issue of manual 

scavenging and is the most comprehensive attempt to do so till date. It seeks to replace the 

EMSCDL Act and provide for the prohibition of employment as manual scavengers as well 

as the rehabilitation of manual scavengers and their families. In addition to prohibiting dry 

latrines, the Act also prohibits cleaning of gutters, sewers and septic tanks without protective 

gear. 

The PEMSR aims to decentralize further the responsibility of ensuring compliance with the 

objectives of the Act. The Act manages to broaden the definition of manual scavenging to 

include the practice of manual scavenging done outside dry latrines, such as on railways 

tracks.
302

 The Act has been enacted under Entry 24 (welfare of labour and working 

conditions) in the Concurrent List
303

, thereby ensuring that the States are not left solely 

responsible for the implementation of the objectives of the Act. The Act classifies all 

offences under the Act as cognizable and non-bailable
304

 and has a separate provision for the 

identification and rehabilitation of manual scavengers
305

. The provision requires that manual 

scavengers be given one-time cash assistance, scholarships for their children, housing, 

alternative livelihood support and other legal assistance. The act prescribes a punishment of 

up to one year of imprisonment or a fine up to fifty thousand rupees or both. The punishment 

can be doubled in case of second and subsequent offences. The act also prescribes a separate 

punishment for violation of provision on the prohibition of hazardous cleaning of septic tank 

and sewers. The Act makes it the responsibility of the local authorities to provide for sanitary 

latrines. 

Considering the above provisions, it is safe to conclude that the PEMSR is better equipped 

than other legislation to deal with the practice of manual scavenging. That is not to say that 

the Act is without its own problems. The requirement of the Act to provide for ‗protective 

gear‘ in some instances and the provision that anybody wearing such gear is deemed not be a 

manual scavenger is problematic in its dilution of the primary objective of the Act. The Act 

requires that once manual scavengers are identified for the purpose of rehabilitation, such a 
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list be available to everybody for input of the public.
306

 As facing societal condemnation is 

one of the many issues that manual scavengers face, it is possible that those who attempt to 

keep their profession a secret may find their occupation to be disclosed and therefore may be 

shunned by their society. The Act excludes the Indian railways from the definition of 

‗insanitary latrines‘
307

 on the condition that the employees of the railways use proper 

equipment and protective gear. As the Indian Railways have been one of the largest 

institutional employees of manual scavengers
308

, lack of effective monitoring may ensure that 

the railways continue to hire manual scavengers and make them work without the required 

equipment and protective gear. The Act also fails to include open defection in its ambit 

through the definitions, which is a source of employment for many manual scavengers. 

The failure of legislation in curbing manual scavenging 

It may now be noted that there has been not been a lack of effort by the government in trying 

to end manual scavenging. As seen above, the government has resorted to multiple acts that 

aim to prohibit the employment of manual scavengers, as well as various schemes that seek to 

rehabilitate manual scavengers and their families. 

However, manual scavenging is still prevalent. Surveys conducted by civil right 

organizations estimate that there over twelve lakh active manual scavengers, while the 

Ministry of Social Justice and Empowerment itself puts the number close to seven lakhs for 

the year 2002-03.
309

 The estimates for the number of remaining dry latrines are close to 

seventy two lakhs.
310

 While there may be disputes as to the exact numbers, it is difficult to 

deny that manual scavenging and dry latrines no longer exist, as some states attempted to do 

and were proven wrong through the supreme court decision.
311

 

The failure of the State to address the issue may be attributed to the nature of the legal reform 

itself, and it may be argued that manual scavenging has not been eradicated as the state has 

been unable to implement a policy that comprehensively attempts to tackle manual 

scavenging with adequate monitoring, strict implementation, and sufficient funds. While this 

may be true to an extent, it is not the only reason manual scavenging continues to be an 

occupation for many. 
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The practice of manual scavenging is not merely a legal issue, but rather a complex socio-

political one that is inextricably tied to the India‘s unique social structure. Any attempt to 

deal with such an issue necessarily needs to be socio-political as well, and should not be 

limited to the domain of law. As Gerald N. Rosenberg notes in his work,
312

 believing rights 

trumps politics and undermining the need for building and sustaining a political movement in 

order to achieve social transformation is a foolish mistake to make. Legal achievements, such 

as The PEMSR Act, are more symbolic in nature and their celebration encourages looking to 

legal solutions for political and cultural problems.
313

 

When referring to political movements in the context of manual scavenging, it is foolish to 

ignore the work of Bezwada Wilson and his organization, Safai Karamchari Andolan. His 

organization has been responsible for undertaking massive pan-India surveys, numerous 

events on the issue of manual scavenging as well as lobbying for rehabilitation packages to 

reach their rightful destination.
314

 The movement spurred by Bezwada Wilson has tried to 

have cross-country appeal. For instance, the Safai Karamchari Andolan organized a one 

hundred and twenty five day Bhim Yatra to celebrate the 125
th

 birth anniversary of B.R. 

Ambedkar.
315

 The ‗yatra‘ traversed three hundred districts in almost thirty states and union 

territories, all the while engaging with the communities it crossed. 

Bezwada Wilson and his movement represent an ideal mix of organizing a socio-political 

movement that is a grassroots movement in its nature, and at the same time using the legal 

sphere to further their case, as seen as in the writ petition Safai Karamchari Andolan filed 

before the Supreme Court.
316

 

However, the role of law cannot be completely dismissed. The various legislations that the 

government has passed have molded and informed the political movement that has 

simultaneously existed. The PEMSR Act, 2013 with its focus on rehabilitation, as well as the 

2014 judgment of the Supreme Court have helped in mobilizing resources for rehabilitation 

of manual scavengers. Similarly, the various legislations create around them a discourse of 

rights which is turn empowers manual scavengers to imagine their plight in terms of rights 

that have been denied to them. Therefore, there is an important role that law plays in its 
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interaction with movements and this role should not be ignored. The EMSCDL and PEMSR 

Act have politicized the experiences of manual scavengers and have contributed in helping 

them form identities as citizens whose rights have been consistently denied. 

Conclusion 

To achieve social transformation of any kind, it is important to understand the various forces 

that come into play behind a social evil. A multi-faceted problem necessarily needs a multi-

faceted response. In the context of manual scavenging, the role of law in its abolition must 

not be overplayed. Legal reform must be part of a complex strategy that also aims to tackle 

the problem in it‘s social and political roots. The work of Bezwada Wilson and Safai 

Karamchari Andolan, as well as various other efforts that have tried to address the issue of 

manual scavenging in social spheres,  is as important as the enactment of the PEMSR Act, 

2013. 

Law plays a complex role in achieving social transformation. While it cannot be held solely 

responsible for social change, it influences and molds the landscape in which movements for 

social change can be organized. The various legislations passed by the government to abolish 

manual scavenging have in their own way impacted the movement around the issue. The 

impact varies from each legislation and is based on its effectiveness in trying to curb a social 

evil in the legal domain, which as noted above, will always be limited. 
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1. APPEALS: AN INTRODUCTION 

Human judgment is not infallible. Despite all the provisions for ensuring a fair trial and a just 

decision, mistakes are possible and errors cannot be ruled out. The Code therefore provides 

for ―appeals‖ and ―revisions‖ and thereby enables the superior courts to review and correct 

the decisions of the lower courts. Apart from its being a corrective device, the review 

procedure serves another important purpose. The very fact that decision of the lower court is 

duly scrutinized by superior court in appeal gives certain satisfaction to the party aggrieved 

by that decision. The review of the case by superior courts, in a way, assures the aggrieved 

party that all reasonable efforts have been made to reach a just decision free from plausible 

errors, prejudice and mistakes. Review process is therefore necessary as it inspires in the 

public mind a better confidence in the administration of criminal justice.
317

 

An appeal is a complaint to a superior court of an injustice done or error committed by an 

inferior one, whose judgment or decision the court above is called upon to correct or 

reverse.
318

 Subject to restrictions imposed in Sections 372, 375 and 376 of the Code, as per 

Section 374 of the Code, any person convicted of an offence may appeal in accordance with 

the provisions provided in the Code and the Constitution of India. Further, according to 

Section 380 of the Code, notwithstanding anything contained in the Code relating to appeals, 

when more persons than one are convicted in one trial, and an appealable judgment or order 

has been passed in respect of any of such persons, all or any of the persons convicted at such 

trial shall have a right of appeal. 

1.1 CASES WHEN APPEAL NOT ALLOWED: 

Appeals in certain cases are not allowed by the court. The restrictions to appeal have been 

explained in Section 372, 375 and 376 of Code of Criminal Procedure, 1973. The restrictions 

are as follows: 
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1. Section 372: No appeal shall lie from any judgment or order of a Criminal Court except as 

provided for by this Code or by any other law for the time being in force. 

Provided that the victim shall have a right to prefer an appeal against any order passed by the 

Court acquitting the accused or convicting for a lesser offence or imposing inadequate 

compensation, and such appeal shall lie to the Court to which an appeal ordinarily lies against 

the order of conviction of such Court.
319

 

2. Section 375: Notwithstanding anything contained in section 374, where an accused person 

has pleaded guilty and has been convicted on such plea, there shall be no appeal. 

a. If the conviction is by a High Court; or 

b. If the conviction is by a Court of Session, Metropolitan Magistrate or Magistrate of the 

first or second class, except as to the extent or legality of the sentence.
320

 

3. Section 376: Notwithstanding anything contained in section 374, there shall be no appeal 

by a convicted person in any of the following cases, namely: 

a. Where a High Court passes only a sentence of imprisonment for a term not exceeding six 

months or of fine not exceeding one thousand rupees, or of both such imprisonment and fine; 

b. Where a Court of Session or a Metropolitan Magistrate passes only a sentence of 

imprisonment for a term not exceeding three months or of fine not exceeding two hundred 

rupees, or of both such imprisonment and fine; 

c. Where a Magistrate of the first class passes only a sentence of fine not exceeding one 

hundred rupees; or 

d. Where, in a case tried summarily, a Magistrate empowered to act under section 260 passes 

only a sentence of fine not exceeding two hundred rupees: 

Provided that an appeal may be brought against any such sentence if any other punishment is 

combined with it, but such sentence shall not be appealable merely on the ground- 

a. That the person convicted is ordered to furnish security to keep the peace; or 
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b. That a direction for imprisonment in default of payment of fine is included in the sentence; 

or 

c. That more than one sentence of fine is passed in the case, if the total amount of fine 

imposed does not exceed the amount hereinbefore specified in respect of the case.
321

 

2. PROCEDURE FOR FILING APPEALS 

2.1 PETITON OF APPEAL AND ITS PRESENTATION:  

Every appeal shall be made in the form of a petition in writing presented by the appellant or 

his pleader, and every such petition shall (unless the court to which it is presented otherwise 

directs) be accompanied by the copy of judgment or order appealed against.
322

  

If the appellant is in jail he may present his petition of appeal and the copies accompanying 

the same to the officer in charge of the jail, who shall thereupon forward such petition and 

copies to the proper appellate court.
323

  

The appeals presented to jail authorities under Section 383 are usually called jail appeals. It is 

obvious that the right vested in the appellant is to present one appeal although there are 

different methods of presenting it, and strictly speaking, if one method is availed of and one 

appeal either under section 382, or section 383 is presented, no other appeal can be lodged. In 

practice, however, it appears that frequently both appeals are presented and are dealt with as 

two appeals about the same matter. Thus, an appellant in jail sends an appeal through the jail 

superintendent and later a pleader instructed on his behalf presents another appeal against the 

same order. No practical difficulty arises if, as is normally the case, both the appeals are dealt 

with at the same time. Sometimes, however, through oversight, one appeal is disposed of and 

then the other appeal comes up for disposal causing considerable embarrassment to the 

appellate court. In order to meet such situation fairly specific provisions has been made in 

section 384. 

When several persons are convicted at one trial, all of them or some of them can present one 

joint appeal.   
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The rule contained in Section 382 is a technical rule; it requires an aggrieved person filing an 

appeal to attach a copy of the judgment appealed against. The purpose of this rule is to give 

the appellate court an initial idea of what the case is about at the time of passing interim 

orders. The provision should not be read as creating a disability against a person from filing 

an appeal.
324

   

Though there is no provision in the code which requires that the petition of appeal should 

specify the ground on which the appeal is based, yet the memorandum of appeal should 

contain a succinct statement of the grounds on which the appellant proposes to support the 

bill. 

2.2 SUMMARY DISMISSAL OF APPEALS: 

This has been explained in Section 384 of Code of Criminal Procedure. 

(1) If upon examining the petition of appeal and copy of the judgment received under section 

382 or section 383, the Appellate Court considers that there is no sufficient ground for 

interfering, it may dismiss the appeal summarily: 

Provided that- 

a. No appeal presented under section 382 shall be dismissed unless the appellant or his 

pleader has had a reasonable opportunity of being heard in support of the same; 

b. No appeal presented under section 383 shall be dismissed except after giving the appellant 

a reasonable opportunity of being heard in support of the same, unless the Appellate Court 

considers that the appeal is frivolous or that the production of the accused in custody before 

the Court would involve such inconvenience as would be disproportionate in the 

circumstances of the case; 

c. No appeal presented under section 383 shall be dismissed summarily until the period 

allowed for preferring such appeal has expired. 

(2) Before dismissing an appeal under this section, the Court may call for the record of the 

case. 

(3)Where the Appellate Court dismissing an appeal under this section is a Court of Session or 

of the Chief Judicial Magistrate, it shall record its reasons for doing so. 
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(4)Where an appeal presented under section 383 has been dismissed summarily under this 

section and the Appellate Court finds that another petition of appeal duly presented under 

section 382 on behalf of the same appellant has not been considered by it, that Court may, 

notwithstanding anything contained in section 393, if satisfied that it is necessary in the 

interests of justice so to do, hear and dispose of such appeal in accordance with law.
325

 

2.3 PROCEDURE FOR HEARING APPEALS NOT DISMISSED SUMMARILY: 

This has been explained in Section 385 of Code of Criminal Procedure. 

(1) If the Appellate Court does not dismiss the appeal summarily, it shall cause notice of the 

time and place at which such appeal will be heard to be given- 

i. To the appellant or his pleader; 

ii. To such officer as the State Government may appoint in this behalf; 

iii. if the appeal is from a judgment of conviction in a case instituted upon complaint to the 

complainant; 

iv. if the appeal is under section 377 or section 378, to the accused, and shall also furnish 

such officer, complainant and accused with a copy of the grounds of appeal. 

(2)The Appellate Court shall then send for the record or the case, if such record is not already 

available in that Court and hear the parties: 

Provided that if the appeal is only as to the extent or the legality of the sentence, the Court 

may dispose of the appeal without sending for the record. 

(3) Where the only ground for appeal from a conviction is the alleged severity of the 

sentence, the appellant shall not except with the leave of the Court urge or be heard in support 

of any other ground. 

3. CASES FOR FILING AN APPEAL 

Cases wherein appeal can be filed as been laid down in following sections of Code of 

Criminal Procedure, 1973: 
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a. Section 372:  Victim shall have a right to prefer an appeal against any order passed by the 

court acquitting the accused or convicting for a lesser offence or imposing inadequate 

compensation, and such appeal shall lie to the court to which an appeal ordinarily lies against 

the order of conviction of such court.
326

 

b. Section 373: The section applies to appeals from (i) Orders requiring security for keeping 

peace or good behavior, and (ii) Against order refusing to accept or rejecting a surety under 

section 121.  

According to Section 373 of Code of Criminal Procedure any person: 

1. Who has been ordered under section 117 to give security for keeping the peace or for good 

behavior, or 

(ii) Who is aggrieved by any order refusing to accept or rejecting a surety under section 121 

may appeal against such order to the Court of Session: 

Provided that nothing in this section, shall apply to persons the proceedings against whom are 

laid before a Sessions Judge in accordance with the provisions of sub-section (2) or sub-

section (4) of section 122.
327

 

c. Section 374: Section 374 of Code of Criminal Procedure talks about appeals with 

convictions. According to Section 374: 

(1) Any person convicted on a trial held by a High Court in its extraordinary original criminal 

jurisdiction may appeal to the Supreme Court. 

(2) Any person convicted on a trial held by a Sessions Judge or an Additional Sessions Judge 

or on a trial held by any other court in which a sentence of imprisonment for more than seven 

years 
328

[has been passed against him or against any other person convicted at the same trial]; 

may appeal to the High Court. 

(3) Save as otherwise provided in sub-section (2), any person, – 

(a) Convicted on a trial held by a Metropolitan Magistrate or Assistant Sessions Judge or 

Magistrate of the first class or of the second class, or 
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(b) Sentenced under section 325, or 

(c) In respect of whom an order has been made or a sentence has been passed under section 

360 by any Magistrate, may appeal to the Court of Session.
329

 

d. Section 377:  Even the state government may file an appeal against sentence. This has 

been explained in section 377. According to Section 377, the State Government may in any 

case of conviction on a trial held by any Court other than a High Court, direct the Public 

prosecutor to present [an appeal to the High Court against the sentence on the ground of its 

inadequacy- 

(a) To the Court of session, if the sentence is passed by the Magistrate; and 

(b) To the High Court, if the sentence is passed by any other Court.] 

If such conviction is in a case in which the offence has been investigated by the Delhi Special 

Police Establishment, constituted under the Delhi Special Police Establishment Act, 1946 (25 

of 1946), or by any other agency empowered to make investigation into an offence under any 

Central Act other than this Code, 1[the Central Government may also direct] the Public 

Prosecutor to present [an appeal to the High Court against the sentence on the ground of its 

inadequacy- 

(a) To the Court of session, if the sentence is passed by the Magistrate; and 

(b) To the High Court, if the sentence is passed by any other Court.] 

(3) When an appeal has been filed against the sentence on the ground of its inadequacy, [the 

Court of Session or, as the case may be, the High Court] shall not enhance the sentence 

except after giving to the accused a reasonable opportunity of showing cause against such 

enhancement and while showing cause, the accused or for the reduction of the sentence.
330

 

e. Section 378: Appeal in cases of acquittal  

(1) Save as otherwise provided in Sub-Section (2) and subject to the provisions of Sub-

Sections (3) and (5), 
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 S. 376, Code of Criminal Procedure, 1973.  
330

 S. 377, Code of Criminal Procedure, 1973. 
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(a).The District Magistrate may, in any case, direct the Public Prosecutor to present an appeal 

to the Court of Session from an order of acquittal passed by a Magistrate in respect of a 

cognizable and non-bailable offence; 

(b) The State Government may, in any case, direct the Public Prosecutor to present an appeal 

to the High Court from an original or appellate order of an acquittal passed by any Court 

other than a High Court [not being an order under clause (a) or an order of acquittal passed by 

the Court of Session in revision‖; 

 (2) If such an order of acquittal is passed in any case in which the offence has been 

investigated by the Delhi Special Police Establishment constituted under the Delhi Special 

Police Establishment Act, 1946 (25 of 1946) or by any other agency empowered to make 

investigation into an offence under any Central Act other than this Code, the Central 

Government may, subject to the provisions of Sub-Section (3), also direct the Public 

Prosecutor to present an appeal- 

(a) To the Court of Session, from an order of acquittal passed by a Magistrate in respect of a 

cognizable and non-bailable offence; 

(b) To the High Court from an original or appellate order of an acquittal passed by any Court 

other than a High Court [not being an order under clause (a) or an order of acquittal passed by 

the Court of Session in revision. 

(3) No appeal under Sub-Section (1) or Sub-Section (2) shall be entertained except with the 

leave of the High Court. 

(4) If such an order of acquittal is passed in any case instituted upon complaint and the High 

Court, on an application made to it by the complainant in this behalf, grants special leave to 

appeal from the order of acquittal, the complainant may present such an appeal to the High 

Court. 

(5) No application under Sub-Section (4) for the grant of special leave to appeal from an 

order of acquittal shall be entertained by the High Court after the expiry of six months, where 

the complainant is a public servant, and sixty days in every other case, computed from the 

date of that order of acquittal. 

(6) If, in any case, the application under Sub-Section (4) for the grant of special leave to 
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appeal from an order of acquittal is refused, no appeal from that order of acquittal shall lie 

under Sub-Section (1) or under Sub-Section.
331

 

f. Section 379: Where the High Court has, on appeal reversed an order of acquittal of an 

accused person and convicted him and sentenced him to death or to imprisonment for life or 

to imprisonment for a term often years or more, he may appeal to the Supreme Court.
332

 

g. Section 380: Notwithstanding anything contained in this Chapter, when more persons than 

one are convicted in one trial, and an appealable judgment of order has been passed in respect 

of any of such person, all or any of the persons convicted at such trial shall have a right of 

appeal.
333

 

4. CONCLUSION AND SUGGESTIONS 

Both the hypothesis of researcher has been proved correct. In many a cases appeal is 

responsible for delay in justice as same judgment is pronounced by all the courts. However, 

this provision is necessary because it ensures that injustice not to be caused or done to the 

innocent.  

The procedure of appeal has been well laid down in Code of Criminal Procedure, which 

makes things systematic. However, due to a large number of cases filed every year the 

workload on courts increases. As a result there is a delay in judgment. This problem can only 

be solved if the number of courts is increased. Like in Germany there are 5 supreme courts. 

Every Supreme Court in Germany has jurisdiction on a particular law. There is a separate 

supreme court for constitutional law, different for administrative law etc… If such is applied 

in India then cases will be decided faster.  Hence, in order to improve the present scenario we 

need to increase the number of courts and judges.  

Provision of appeal should remain as it is. This is because this very process of appeal has 

many a times saved the innocent from getting punished in the court of law. Although on 

various occasions it has caused delay in justice but that has happened because of pendency of 

large number of cases in the court and also because of less working hours. This condition can 

be changed by increasing the number of courts, judges and working hours of the court.   
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Abstract 

In today‟s scenario where we talk about equality among people we should not differentiate 

between arrested person and other people of the society while providing certain fundamental 

rights. In this view the Indian Constitution and the Criminal Procedure Code, 1973 has 

provided with certain fundamental rights to the arrested person. In order to protect the 

interest of the arrested person these rights has been given to him so that he can defend his 

case before the court of law. 

 

The paper attempts to explain the need to provide certain rights to the arrested person. What 

all are the rights provided to the arrested person to protect his interest under criminal 

procedure code and the constitution of India and other code. How a person is arrested by 

various authorities, what all are the duties imposed upon the person arresting while 

arresting any person. Various case laws have been discussed in respect of rights provided to 

the arrested person. 

 

 

 

 

Key Words: Arrest, Rights of an arrested person, Criminal procedure code, 1973 
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INTRODUCTION 

An arrested person is also the part of society and as per the basic presumption of criminal 

justice system an accused is innocent till he is found guilty at the end of a trial on legal 

evidence. So the accused of an offence does not become a non-person and therefore, he 

should get all necessary fundamental rights to defend himself at the time of arrest, at the time 

of search and seizure or during the trial procedure for a fair justice. Code of Criminal 

Procedure, 1973 and the Constitution of India provide certain rights to the arrested person to 

protect their interest and the most basic rights are provided to the arrested person are in the 

Constitution. 

Literature Review: 

Code of Criminal Procedure Code, 1973; R.V Kelkar‘s Criminal Procedure. 

 

Research Objective: 

The objective of my research is to ascertain the need and importance of rights provided to the 

arrested person. Further, I intend to explain the rights provided to the arrested person and the 

duties imposed upon a person arresting the accused. 

 

RIGHTS OF THE ARRESTED PERSON 

 

What is arrest? 

Arrest means apprehension of a person by legal authority so as to cause deprivation of his 

liberty. Thus, after arrest, a person's liberty is in control of the arrester. Arrest is an important 

tool for bringing an accused before the court as well as to prevent a crime or prevent a person 

suspected of doing crime from running away from the law. Code of Criminal Procedure, 

1973 contemplates two types of arrests - an arrest that is made for the execution of a warrant 

issued by a magistrate and an arrest that is made without any warrant but in accordance with 

some legal provision that permits arrest. 

 

A police officer, a magistrate, a private person can arrest a person who is alleged to have 

committed any offence as per the provisions of Code of Criminal Procedure, 1973. 

 

There is a procedure mentioned under Code of Criminal Procedure, 1973 for arresting any 

person by a police officer or by a magistrate or by the 
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private person. As per the provisions of section 46 Code of Criminal Procedure, 1973 a 

police officer or any other person arresting a person shall actually touch or confine the body 

of a person to be arrested. In case where a woman has to be arrested only female police 

official can make arrest of such woman. A woman cannot be arrested before sunrise or after 

the sunset except with the prior permission from the magistrate. 

 

In a democratic country like India there are some rights given to an arrested person, though 

these rights are limited but cannot be denied. Though he is an accused of an offence, he 

cannot be treated as a non-living thing which does not possess any right.  An arrested person 

has been provided with certain rights in order to protect their interest under criminal 

procedure code as well as under Indian Constitution, at the time of arrest, at the time of 

search and seizure, during the process of trial etc. 

 

A trial against a person cannot start until a warrant or summon has been issued to him, stating 

the particulars of the offence for which the person has been alleged to have committed. This 

is one of the initialrights given to the person to be arrested at the initial stage of the 

investigation. 

 

Although there are wide powers given to a police officer under Code of Criminal Procedure, 

1973 to arrest a person but these powers are subject to restrictions for the protection of the 

interest of the person to be arrested as well as for the society at large. No person alleged to 

have committed a non-cognizable offence is arrested without a warrant or order of the 

magistrate. A person who has committed a less serious offence can only be arrested by a 

police officer after the prior permission of the magistrate. In such cases there is a restriction 

on the powers of a police officer while arresting a person and an obligation to inform the 

person arrested about the offence for which he has been arrested is bailable or non-bailable. 

A person arrested for a bailable offence has a right to take bail and authorities are bound to 

grant bail to such person as per the provisions of Code of Criminal Procedure, 1973. 

 

Rights of an arrested person 

 

1. No arrest without warrant in case of a non-cognizable case. 

As per section 41(2) Code of Criminal Procedure, 1973, any person cannot be arrested 
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without warrant where he has been alleged of committing a non-cognizable offence. Warrant 

or order of a magistrate is required where a person commits a non-cognizable offence. 

 

The Supreme Court, in Arnesh Kumar V. State of Bihar &Anr has instructed the magistrates 

and police that there will be no automatic arrest in 498-A cases. Non-compliance with these 

instructions will attract disciplinary and contempt proceedings. 

 

Section 498-A was inserted into Code of Criminal Procedure, 1973 to protect the interest of 

the women who are harassed by their husband or husband‘s relative. Section 498-A being a 

cognizable and non-bailable offence has been most of the times used as weapons rather than 

shield by disaffected wives. 

 

The simplest way to harass is to get the husband and his relatives arrested under this 

provision. In a quite number of cases, bed-ridden grand-fathers and grand-mothers of the 

husbands, their sisters living abroad for decades are arrested. 

 

―Crime  in India  2012   Statistics‖  published  by  National  Crime  Records   Bureau, 

Ministry of Home Affairs shows arrest of 1,97,762  persons  all  over  India during the year 

2012 for offence under Section 498-A of the IPC,  9.4%  more than the year  2011.   Nearly  

a  quarter  of  those  arrested  under  this provision in 2012 were women i.e. 47,951  which  

depicts  that  mothers  and sisters of the husbands were liberally included in their  arrest  net.   

Its share is 6% out of the total persons arrested under the crimes committed under Indian 

Penal Code.  It accounts for 4.5%  of  total  crimes committed  under  different  sections  of  

penal  code,  more  than  any  other  crimes excepting theft and hurt.   The  rate  of  charge-

sheeting  in  cases  under Section 498A, IPC is as high as 93.6%, while the  conviction  rate  

is  only 15%, which is lowest across all  heads.   As  many  as  3,72,706  cases  are pending 

trial of which on current estimate, nearly 3,17,000  are  likely  to result in acquittal‖. 

 

In order to prevent unnecessary arrest and causal and mechanical detention, the Court has 

issued following directions: 

 

a) All  the  State  Governments  to  instruct  its  police officers   not   to automatically arrest  

when  a  case  under Section  498-A  of  the  IPC  is registered but to satisfy themselves about 
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the necessity  for  arrest  under the parameters laid down above flowing from Section 41, 

Code of Criminal Procedure, 1973; 

 

b) All police officers are provided with a check list containing specified sub- clauses under 

Section 41(1) (b) (ii); 

 

c) The police officer shall forward the check list duly filed and furnish  the reasons   and   

materials   which    necessitated    the    arrest,    while forwarding/producing  the  accused  

before  the   Magistrate   for   further detention; 

 

d) The Magistrate while authorising detention of the accused shall  peruse  the report furnished 

by the police officer in terms  aforesaid  and  only  after recording its satisfaction, the 

Magistrate will authorise detention; 

 

e) The decision not to arrest  an  accused,  be  forwarded  to  the  Magistrate within two weeks 

from the date of the institution of the case  with  a  copy to the Magistrate which may be 

extended by the Superintendent of  police  of the district for the reasons to be recorded in 

writing; 

 

f) Notice of appearance in terms of Section 41A  of  Code of Criminal Procedure, 1973 be  

served  on  the accused within two weeks from the date of institution  of  the  case,  which 

may be extended by the Superintend of Police  of  the  District  for  the reasons to be 

recorded in writing; 

 

g) Failure to comply with the directions aforesaid shall apart  from  rendering the police officers 

concerned liable for  departmental  action,  they  shall also be liable for  departmental  action,  

they  shall also be liable to be punished for contempt of court to be instituted  before High 

Court having territorial jurisdiction. 

 

h) Authorising detention  without  recording  reasons  as  aforesaid  by   the judicial Magistrate 

concerned shall be liable  for  departmental  action  by the appropriate High Court. 

 

i) We hasten to add that the directions aforesaid shall not only apply to the cases under Section 
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498-A of the I.P.C.  or  Section  4  of  the  Dowry Prohibition Act, the case in hand, but also  

such  cases  where  offence  is punishable with imprisonment for a term which may be less 

than  seven  years or which may extend to seven years; whether with or without fine. 

 

j) We direct that a copy of this  judgment  be  forwarded  to  the  Chief Secretaries as also the  

Director  Generals  of  Police  of  all  the  State Governments and the Union Territories and 

the Registrar General of  all  the High Courts for onward transmission and ensuring its 

compliance ―. 

 

1. Right to meet an advocate of his choice. 

No person arrested should be denied from meeting an advocate of his choice during 

interrogation as per the provision of section-41D. To provide an opportunity of fair hearing 

the accused has been provided with this right to defend him in the court of law. 

 

2. Right to know the grounds of arrest. 

 

 As per Section 50(1) of Code of Criminal Procedure, 1973, every person who is being 

arrested by any police officer, without any warrant, has right to know the full particulars of 

offence for which he is being arrested, and that the police officer is duty bound to tell the 

accused such particulars and cannot deny it. 

 

Code of Criminal Procedure, 1973As per Section 55 of Code of Criminal Procedure, 1973, 

when any person is being arrested by any police officer, who is deputed by a senior police 

officer, then such subordinate officer shall before making such arrest, notify the person to be 

arrested the substance of the written order given by the senior police officer specifying the 

offence or other cause for which the arrest is to be made. If this provision is not complied 

with, then the arrest would be rendered illegal. 

 If the person is being arrested under a warrant, then as per Section 75 of Code of Criminal 

Procedure, 1973, any person who is executing such warrant must notify the person to be 

arrested, the particulars of such warrant, or even show such warrant if needed. If the 

substance of the warrant is not notified, the arrest would be unlawful. 

 Indian constitution also protects the interest of an arrested person under Article 22(1). It is 

the fundamental right of an arrested person which says 



98 
 

that ―no person who is arrested shall be detained in custody without being informed as soon 

as maybe, of the grounds for such arrest nor shall he be denied the right to consult, and to be 

defended by a legal practitioner of his choice.‖ 

 

3. Information regarding right to be released on bail. 

Any person who is to be arrested without a warrant and is not accused of a non-bailable 

offence has to be informed by the police officer that he is entitled to be released on bail on 

payment of the surety amount as per the provisions of section 50(2) Code of Criminal 

Procedure, 1973. This will certainly be of help to persons who may not know about their 

rights to be released on bail in case of bailable offences. 

 

4. Right to silence 

The constitution of India guarantees every person right against self-incrimination under 

Article 20 (3) ―No person accused of any offense shall be compelled to be a witness against 

himself‖. It means that normally courts or tribunals should not conclude that the person is 

guilty of any conduct merely because he has not responded to questions which were asked by 

the police or by the court. Supreme Court in the case of NandiniSathpathy v. P.L.Dani, 

wherein it was held that no one can forcibly extract statements from the accused and that the 

accused has the right to keep silent during the course of interrogation (investigation). 

 

The Supreme Court again in the year 2010 held that narco-analysis, brain mapping and lie 

detector test are in violation of Article 20(3) of the Constitution of India. 

 

5. Right to be taken before a magistrate without any delay 

As per section 56 Code of Criminal Procedure, 1973, a police officer shall take or send the 

person arrested without warrantor with warrant to the nearest magistrate without any delay 

who has jurisdiction to deal with the matter, subject to the provisions of bail. Further, the 

arrested person has to be confined in police station only and nowhere else, before taking him 

to the Magistrate and this time should not exceed more than 24 hours as per the provisions of 

section 57 Code of Criminal Procedure, 1973. 

 

Further, proviso of Section 76 says that such delay shall not exceed 24 hours in any case. 

While calculating the time period of 24 hours, the time necessary for the journey is to be 
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excluded and if the police officials fail to produce an arrested person before a magistrate 

within 24 hours of the arrest, the police officials shall be held guilty of wrongful detention. 

This right has been also enumerated in the constitution of India as a fundamental right with a 

view to protect the arrested person from giving any confession or any info3333rmation under 

any fear or pressure of police. 

 

In Khatri v. state of Bihar Supreme Court held that state and its police authorities should 

ensure that no person is detained under police custody for more than 24 hours and he has 

been produced before the magistrates within 24 hours of his arrest. 

 

6. Right to consult lawyer or a legal practitioner 

An arrested person has a fundamental right to consult a legal practitioner of his choice as per 

Article 22(1) and where the person is unable to appoint a legal practitioner to defend himself 

or is an indigent person; the state is under the obligation to provide free legal aid to such 

arrested person as mentioned in Article 21 of the Indian constitution. If the police official 

fails to produce an arrested person before a magistrate within 24 hours of the arrest, the 

police officials shall be held guilty of wrongful detention. 

 

7. Right to be examined by a medical practitioner 

Section 54 now renumbered as Section 54(1) provides: 

Examination of arrested person by medical practitioner at the request of the arrested person. 

When a person who is arrested, whether on a charge or otherwise, alleges, at the time when 

he is produced before a Magistrate or at any time during the period of his detention in 

custody that the examination of his body will afford evidence which will disprove the 

commission by him of any offence or which will establish the commission by any other 

person of any offence against his body, the Magistrate shall, if requested by the arrested 

person so to do direct the examination of the body of such person by a registered medical 

practitioner unless the Magistrate considers that the request is made for the purpose of 

vexation or delay or for defeating the ends of justice. 

 

8. Right to free legal aid 

Hon‘ble supreme court in Khatriv. State of Bihar held that as per article 21of the Indian 

constitution, state is under the obligation to provide free legal aid to an indigent accused 
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person, free legal aid does not arise only when the trial commences but also attaches when 

the accused is for the first time produced before the magistrate, as also when remanded from 

time to time. Also the Hon‘ble court held in Sukhdasv. Union territory of Arunachal 

Pradesh that free legal aid is a constitutional right and cannot be denied if the accused fail to 

apply for it. 

 

The Supreme Court has ruled in Madhav Hayawadanrao Hoskot V. State of Maharashtra 

(AIR 1978 SC 1548) that free assistance must be provided to all poor accused, irrespective of 

the severity of the crime attributed to them, at every stage of the three-tier justice delivery 

system and could not be restricted to the trial stage only. 

 

While upholding the death sentence handed out in the of case of Ajmal Kasab v. State of 

Maharashtra the apex Court held that it is the duty and obligation of the magistrate before 

whom a person accused of committing a cognizable offence is first produced to make him 

fully aware that it is his right to consult and be defended by a legal practitioner and, in case 

he has no means to engage a lawyer of his choice, one would be provided legal aid at the 

expense of the State. 

 

9. Right of the accused to produce an evidence 

The accused have right to produce an evidence or witness in his defence in case of police 

report or private defence. Once the prosecution case has been completed the accused shall be 

called to present evidence or witness to defend himself and all those statements shall be 

recorded. The accused has right to cross examine the prosecution witness in order to defend 

himself as per the provisions of thesection 138 of Indian Evidence Act. 

 

Conclusion 

 

Despite of various provisions under Code of Criminal Procedure, 1973 and Constitution of 

India to safeguard the arrested person, the power to arrest a person is being misused by the 

police. In various cases police has been found misusing there power by extorting money from 

an arrested person. There is threat in the society by the name of the police instead of trust on 

them. Taking advantage of this fact the police officials most of the times are seen misusing 

there powers. 
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It is the duty of the police to protect the rights of the society and a society includes all people 

even the arrested person. Therefore, the police is under an obligation to protect the rights of 

an arrested person. And hence an arrested person has been provided with certain rights by 

law to protect his interest and defend him in the court of law. 

 

Mallimath committee in its report on the reforms in the criminal justice system has stated that 

the main objective of a state should not just to punish the accused but to reform and socialise 

him by education, protection, care and rehabilitation. 
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Abstract 

“An outdated law is considered to be a species of injustice”- Section 497 of the Indian Penal 

Code, 1860 which deals with criminalizing Adultery is one such penal provision which needs 

to change. The author, in the course of the arguments mentioned in the paper makes an 

attempt to establish that the provision needs to be decriminalized, made gender neutral or 

altogether be abolished. The discriminatory law treats women as a chattel and men as 

perpetrators of the crime. The author cites various landmark judgments and Committee 

reports throughout the paper which were proposed to bring a change in the existing law 

along with the origination of the same in the draft penal code. In addition to it, various 

countries have also decriminalized the adultery law which has brought a sea-change in the 

conventional mindset. The author proposes the idea that „aspirational morality‟ should not 

be equated with community laws and the state should not delve into personal matters as it 

deprives the citizens of liberty and privacy, both of which emanate from our Constitution. The 

swapping of gender roles and the change in the status of women has also served as a catalyst 

in suggesting a much needed reform in adultery law in today‟s era.   
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Introduction 

Laws evolve with time and the changes in form of amendments are mandatory in order to 

adapt to the societal needs. The outdated laws have to be looked into by the legislators and 

the judiciary in order to combat frivolous and vexatious litigation. One such law is Section 

497 of the Indian Penal Code, 1860. The Law deals with adultery and ipso facto needs to be 

decriminalized, made gender neutral or altogether abolished.   

Section 497 of the Indian Penal Code 

“Whoever has sexual intercourse with a person who is and whom he knows or has reason to 

believe to be wife of another man, without the consent or connivance of that man, such sexual 

intercourse not amounting to the offence of rape is guilty of the offence of adultery, and shall 

be punished with imprisonment of either description for a term which may extend to five 

years, or with fine, or with both. In such a case the wife shall not be punishable as an 

abettor.”
334

  

Section 198 of the Code of Criminal Procedure, 1973, 

Prosecution of the offences against marriage 

1. No Court shall take cognizance of an offence punishable under Chapter XX of the Indian 

Penal Code except upon a complaint made by some person aggrieved of the offence: 

Provided that- 

a) Where such person is under the age of eighteen years or is an idiot or a lunatic, or is from 

sickness or infirmity unable to make a complaint or is a woman who, according to the local 

customs and manners, ought not to be compelled to appear in public, some other person may, 

with the leave of the Court, make a complaint on his or her behalf;  

 

Essentials of Adultery 

 That the accused had sexual intercourse with the woman in question;  

 That she was the lawful married wife of another man;  

 That the accused knew or had reason to believe that she was the lawfully married wife 

of another man;  

 That the husband of the woman did not consent to or connive at such intercourse;  

                                                           
334

 Indian Penal Code ( Section 497) Ratanlal & Dhirajlal 29
th

 Edition 2002 
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 That the sexual intercourse so had did not amount to rape.  

Arguments against the existing Adultery law u/s 497 of IPC 

(Decriminalizing/ Making it Gender Neutral/ Altogether Abolishing it) 

1. Authors of the Code did not intend to add Section 497 and Criminalize it 

 

Adultery should be de-criminalized because Lord Macaulay did not deem it fit to put 

infidelity in his First Draft of the Indian Penal Code. Reviewing facts and opinions collected 

from all the three Presidencies about the feasibility of the criminalization of adultery, he 

concluded: 

"It seems to us that no advantage is to be expected from providing a punishment for adultery. 

The population seems to be divided into two classes - those whom neither the existing 

punishment nor any punishment which we should feel ourselves justified in proposing will 

satisfy, and those who consider the injury produced by adultery as one for which a pecuniary 

compensation will sufficiently atone. Those whose feelings of honor are painfully affected by 

the infidelity of their wives will not apply to the tribunals at all. Those whose feelings are less 

delicate will be satisfied by a payment of money. Under such circumstances, we think it best 

to treat adultery merely as a civil injury.
335

 

19
th

 Century Britain considered married women to be chattel of their husbands in law.
336

 Also 

a promiscuous wife was subjected to ostracism far worse than that faced by an unfaithful 

man.
337

 

2. Violates Article 14 of the Constitution of India :  

The Section 497 of the Indian Penal Code which deals with adultery is gender biased mainly 

on the grounds that it does not allow the wife to prosecute the woman with whom her 

husband has committed adultery though it allows the husband to prosecute the man who has 

committed adultery with his wife. The law has considered woman to be a victim not as author 

of the crime.
338
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This very notion of victimhood lies on ―the psychological belief of considering oneself 

helpless, lacking power to overcome the situation and in a need of some external agency to 

take them out of the situation.‖
339

 

3. Wife is not punished as an abettor  

The authors of the code observed:  

“Though well we know that the dearest interests of the human race are closely connected 

with the chastity of women and the sacredness of nuptial contract, we cannot but feel that 

there are some peculiarities in the state of the society in this country which may well lead a 

humane man to pause before he determines to punish the infidelity of wives. The condition of 

women of this country is, unhappily very different from the women of England and 

France”
340

  

Law does not confer freedom upon husbands to have license of gallivanting with unmarried 

women. It only makes special kinds of extra marital relationships an offence, the relationship 

between a man and a married woman, the man alone being the offender. An unfaithful 

husband risks or perhaps invites a civil action by the wife for separation.
341

.  

It discriminates against men because while they can be prosecuted for the crime of adultery if 

they sleep with a married woman, a woman cannot be prosecuted for sleeping with a married 

man. 

It discriminates against women, too, because while a married man can file a case of adultery, 

a married woman cannot file a case against the husband or against the woman with whom her 

husband slept. 

4. Court Rulings question/challenge the very basis of Section 497 

 

In V Revathi v. Union of India
342

 in which the Court held that the man was the seducer and 

not the woman, the aforementioned law is striking in its pursuit to punish only the ‗outsiders‘ 

in the marriage – in this case, the male adulterer. Adulteration refers to the mixing of an 

undesirable substance in an otherwise ‗pure‘ element, hence the parallels drawn between the 
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husband, whose bloodline has been ‗adulterated‘ by the outsider, gives some idea to the 

origin of the law. The husband has been cheated of his right to a ‗pure‘ bloodline, and under 

the above terms, he should receive some measure of protection under the law. 

This was reinforced in the case of Sowmithri Vishnu v. Union of India
343

 – where Sowmithri, 

whose lover was prosecuted for adultery, contended that the law was gender biased. Despite 

being an equal party in the offence, the woman was a ‗victim‘- she was exempt from 

punishment, as a child would be, suggesting that the woman committing adultery is incapable 

of rational thought and therefore has no agency. 

The same view has been taken by the Madras High Court in the case of Bangaru Aiari v. 

Emperor. The law relating to adultery as existing in the Indian penal code under section 497 

has been criticized ever since its inception. Its validity both on the constitutional grounds as 

well as philosophical grounds has been challenged time and again. It is a wonder then that the 

law stands, unaltered and unperturbed, in the democratic India.
344

 

The Court did not explain why discrimination amongst ‗Outsider men‘ and ‗Outsider 

Women‘ is permissible. Why should ‗outsider women‘ not be liable for punishment or 

prosecution, if outsider man can be? It also did not explain why the wife cannot proceed 

against the woman her husband slept with. These are questions that the judiciary has not 

responded to thus far and has left to the legislature to amend the law suitably. 

5. An Outsider is held responsible for the „Breakdown of Matrimonial Home‟ 

 

The existing law allows the blame to be put on the ‗outsider‘ for the alleged breakdown of 

marriage. The premise derived from it is itself faulty as the husband and wife need to 

understand and brainstorm as to what went wrong in the matrimony rather than making the 

third person, a scapegoat.  

Filing a case against the ‗outsider‘ may be psychologically relieving in the short term for the 

parties but may be damaging in the long run. The arguments in the court tend to become too 

personal leading to an exercise of washing dirty linen in public and therefore disrupting the 

relationship further.
345
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6. Recommendations made by various Committees through their Reports  

 

 Suggestions by Madhav Mennon and the National Commission for Women‟s Draft 

of the “National Policy on Criminal Justice”  

The draft mentions as follows: 

“There is a universal tendency to put down all types of anti-social conduct with the use of 

criminal sanctions without examining the use of possible alternative means of social control 

and without studying the impact of such a step on the status of criminal justice in the country. 

There is a view that the police is not the appropriate agency to enforce social welfare-

oriented laws which often gives rise to opportunities for corruption and harassment of 

innocent persons. Action in damages may remedy the injury and civil disabilities can mostly 

deter persons from such conduct.”
346

  

With reference to the above mentioned report, in the case of Sh. Sandwip Roy vs Sh. 

Sudarshan Chakraborty, the Delhi High Court observed: 

“The National Women's Commission reportedly asked for treating adultery as a civil offence. 

Another group of social activists wanted unnatural offences and attempt to commit suicide to 

be taken out of the Penal Code. A large number of offences spread over special and local 

laws are also considered fit to be treated with non-criminal sanctions. A number of such 

special laws should carry a 'sun-set' clause under which its active life be limited to a fixed 

period unless extended by the legislature. It is time to embrace de-criminalization as a part of 

national policy and seek advice of expert bodies like Law Commission to make 

recommendations in this regard periodically.”
347

 

 Fifth Law Commission‟s 42
nd

 Report and the Suggestion of removal of Section 497  

 

The Fifth Law Commission in its 42
nd

 Report suggested that section 497 should not be moved 

from the Indian Penal Code, but it recommended that both men and wife should be made 

guilty as there is not valid justification ―for not treating the guilty pair alike‖ and also scaled 
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down the maximum punishment from five years to two years as the existing punishment is 

―unreal and not call for in any circumstances‖
348

 

 Malimath Committee‟s Recommendations 

The Malimath Committee on Criminal Justice Reforms recommends that adultery should 

remain as a crime but section 497 of the IPC has to be amended to the effect that it makes 

women also equally liable 

―Section 497 of the Indian Penal Code regarding offence of adultery be amended to include 

wife who has sexual intercourse with a married man, by substituting the words "whosoever 

has sexual intercourse with the spouse of any other person is guilty of adultery."
349

 

7. Present Status of Adultery Laws around the World 

 

In most part of European Union, including England, Austria and Italy adultery is not 

considered to be a criminal offence anymore. Though, Islamic countries like Afghanistan, 

Nigeria, Pakistan, Yemen, Sudan, Saudi Arab and Iran have provisions for death penalty as 

the maximum punishment for adultery but the concept is deeply rooted in the traditional, 

religious view of Sharia. 

 United States of America 

 

In Lawrence v. Texas, the U.S. Supreme Court held that a state cannot exact criminal 

sanctions on adults engaged in consensual sexual conduct without it violating the individual's 

liberty interest under the Due Process Clause. The Court explicitly excluded any situation 

where coercion or unequal power led to the sexual conduct or where minors are involved. 

The implication for laws beyond those prohibiting homosexual sodomy is that any statute or 

regulation designed to enforce the views of a majority as to what constitutes good moral 

behavior is constitutionally circumspect
350

.  
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 South Korea 

 

South Korea‘s Constitutional Court struck down a 62-year-old law that made adultery an 

offense punishable by up to two years in prison, citing the country‘s changing sexual mores 

and a growing emphasis on individual rights. 

―It has become difficult to say that there is a consensus on whether adultery should be 

punished as a criminal offense,‖ five of the court‘s nine justices said in a joint opinion. ―It 

should be left to the free will and love of people to decide whether to maintain marriage, and 

the matter should not be externally forced through a criminal code.‖ It was also observed by 

the judges that it has often been used by spouses to force a divorce or by other persons in 

blackmailing married women who have cheated on their husbands. 

 Guatemala 

 

A 1996 decision of the Guatemalan Constitutional Court struck down the penal code‘s 

punishment of marital infidelity or adultery on the basis both of the constitution‘s equality 

guarantees and human rights treaties, including the Convention on the Elimination of All 

Forms of Discrimination against Women (CEDAW).Similarly, in 2007, the Ugandan 

Constitutional Court overturned the adultery law that penalized women for adultery while 

leaving their male partners unpunished. It should be added that European countries have all 

decriminalized adultery.
351

 

But despite this, adultery was never a crime either by statute or common law. In its heyday, 

adultery was a tort which was also abolished in 1857. Thus the idea of making e framers of 

the adultery criminal was in fact quite alien to to the framers of the Indian Penal Code. 

 

8. Social Transformation of Women 

 

The most important factor that has led to the re-ignition of the debate is the drastic change in 

the social status of women. The change in the mindset has been nearly brought about, women 

now have access to education and increased job opportunities. The practices of sati, child 
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marriage, polygamy have been done away with. Today there are laws against these evils and 

also laws providing effective relief against heinous acts such as domestic violence, dowry and 

others. Thus, women today are at par with the opposite sex. Therefore they are now major 

decision makers of the society and not merely treated as a ‗property‘ or ‗chattel‘ which 

belongs to men. 

In view of this, The National Commission for women (NCW) recommends that adultery 

should be made merely a civil wrong and the Supreme Court impliedly agrees that husband 

and a wife should not strike each other with the weapon of criminal law. Making provisions 

in Penal law to regulate civil contracts and particularly the contract of marriage, which is 

private and personal, is unwarranted. 

9. Modern Men/Women believe that the State should not regulate Extra-Marital 

Affairs.  

 

The re-discovery of the Indian sexuality has just begun. Permissiveness is at an all-time high, 

the statistics tell a completely different tale of the supposedly conservative India. 27% in 

Bangalore, 28% in Chennai, 22%in Delhi, 32% in Kolkata, 20% in Hyderabad and 24 % of 

the People in Bombay have no qualms about extra marital affairs. Several sex surveys carried 

out recently point to a definite resurgence of guilt-free extramarital sex, as much on the 

initiative of women now as it was on the bidding of men before.
352

 

It is not the State who should delve into personal matters of a man and wife or two consenting 

adults, also in the modern day context such matters are best left to their respective families. 

Dragging it to the court and criminalizing it would make matters worse.  

10.  Personal Morality should not be confused with Community Laws 

 

As observed by the Report prepared by the Madhav Menon Panel, attention may be turned to 

other means to realize the ‗aspirational morality‘ other than resorting to criminal law for the 

purpose. Other means may be campaigns or counselling centers to guide such matrimonial 

disputes or peaceful settlement among the parties if there is a discord. The matters must 

however not be dragged to the Court and made complex further.  
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Aspirational morality cannot be inflicted on the citizens as it would mean no freedom and 

liberty which is the cornerstone of democracy. Under Article 21 of our Constitution every 

individual has the right to protect their life and personal liberty according to procedure 

established by law. 

Conclusion: 

The supporters of the law of Adultery claim that it will ruin family values, ethics and morals 

if the law is decriminalized. However the question is to be posed to ourselves, whether 

consensual sex between two adults should be a matter which the state should delve in? Would 

it further reduce such instances of Adultery? The answer is certainly in the negative. When 

two individuals aren‘t happy in a marriage, the state cannot force or inflict morality on to 

them. Irrespective of it being a criminal offence, the marriage will not be able to sustain.  

Times are changing and so is the primitive and orthodox mindset of the people, the recent ban 

on the outlandish practice of triple talaq and the recognition of privacy as a fundamental right 

is undoubtedly a step towards a better tomorrow. Therefore, the time is ripe to bring a change 

in the outdated adultery law. Either by modifying, restructuring or abolishing it completely is 

a decision which needs to be taken after weighing all possibilities. It needs to be done for 

preservation of our rights and for a better future of our country. 

   

  

 


