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EDITORIAL NOTE 

TEAM LEXKHOJ is delighted to announce its second edition of the criminal law journal. 

Lexkhoj International Journal of Criminal Law is a Peer-Reviewed Quarterly Research Journal. 

Our purpose is to provide a journal that offers a multi-disciplinary analysis of issues 

concerning Criminal Law. The journal will strive to combine academic excellence with 

professional relevance and a practical focus by publishing wide varieties of research papers, 

insightful reviews, essays and articles by students, established scholars and professionals as well 

as by both domestic and international authors. 

“An act is not guilty unless the mental state with which it is done is also guilty”. The crime is the 

combination of both Actus reus and Mens rea, and is a single unity. We live in a modern society 

which is subject to major changes that stem from, for instance, internationalization and 

technological development. In many aspects these changes also represent societal challenges that 

demand a rethinking of legal solutions. Our increased connectivity through internet has created 

new opportunities for criminals. Now the crime is not limited to the traditional ways. 

This quarterly issue of the journal would like to encourage and welcome more and more writers 

to get their work published. The papers will be selected by our editors who would rely upon the 

vibrant skills and knowledge immersed in the paper.  

Needless to say, any papers that you wish to submit, either individually or collaboratively, are 

much appreciated and will make a substantial contribution to the early development and success 

of the journal. Best wishes and thank you in advance for your contribution to the Lexkhoj 

international journal of criminal law. 
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LAW OF SEDITION- CONUNDRUMS AND OTHER PARADOXES 

*Tejasv Anand, Amity Law school 

 

ABSTRACT 

“A state that suppresses all freedom of speech, and which by imposing the most terrible 

punishments, treats each and every attempt at criticism, however morally justified, and every 

suggestion for improvement as plotting to high treasons, is a state that breaks an unwritten 

law”- Kurt Huber 

The Law of Sedition has always triggered debates around the nation as being violative of the 

fundamental right of freedom of speech and expression. Sedition is nowhere defined in any law 

but finds its mention in the marginal note of Section 124A of the Indian Penal Code. The 

definition of the law of sedition is plagued by vagueness and non-uniformity makes it even more 

vulnerable to misuse. The governments have blatantly made use of this archaic law to either 

protect their political agenda’s or to promote their pseudo-patriotic views. The paper tries to 

incorporate the views of the architects of the constitution who were responsible for framing of 

the law of the land. The paper expounds the misconstrued interpretation and misconceived 

application of the law of sedition by deciphering of the pertinent rules of Interpretation of 

Statue’s. However, the paper does not advocate an extreme view abrogation of this section, 

instead it tries to give a definition which balances the antagonistic poles of freedom of 

expression and interest of the society. 
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1. Introduction 

“Section 124A … is perhaps the prince among the political sections of the Indian Penal Code 

designed to suppress the liberty of the citizen. Affection cannot be manufactured or regulated by 

law. If one has no affection for a person or system, one should be free to give the fullest 

expression to his disaffection, so long as he does not contemplate, promote, or incite to 

violence”- Mahatma Gandhi
1
 

The Law of sedition, another pernicious legacy, was a draconian legislation by the British 

Government, which was enacted with an objective to restrain any member of public who dared to 

rebel or speak against the British Rule. Acknowledging the developments in the society,The 

British Government, has abolished the law of sedition in 2010 by way of Section 73 of the 

Coroners and Justice Act, 2009,
2
 citing the reason that even the limited use of this provision may 

have a negative impact on the freedom of speech. But the irony remains in the fact that the 

largest democracy of the World has unassailably placed this legislation pristine in its penal law. 

This legislation has been blatantly used by various state and central governments to prosecute 

bona fide criticisms of their working or any intellectual dialogue and debate, which is the essence 

of a vibrant democracy. The introspection on the sedition law explains the cavil in its exemplary 

conceptuality and perceptive discord between exalted right of freedom of speech and expression 

of an individual, and the control, constrictions, under the assumed power of “reasonableness” 

embedded in the statutory provisions relating to criminal law. The paper touches upon the 

constitutionality of provision as it stands now and deciphers the developments in the meaning of 

the term sedition as explained by the courts and as expected by the society. 

2. Sedition meaning 

The meaning of sedition and what constitutes sedition is provided under Section 124A of the 

Indian Penal Code, 1860 stated as follows: 

                                                           
1
 A.G. Noorani, Indian political Trials 235 (Oxford University Press, USA, 1775-1947, 1

st
edn., 2005) 

2
 The Coroners and Justice Act, 2009, Section 73 reads: “The following offences under the common law of England 

and Wales and the common law of northern Ireland are abolished-  

(a) the offences of sedition and sedition libel; 

(b) the offences of defamatory libel; 

(c) the offence of obscene libel.” 
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“Whoever by words, either spoken or written, or by signs, or by visible representation, or 

otherwise, brings or attempts to bring into hatred or contempt, or excites or attempts to excite 

disaffection towards, the Government established by law in India, shall be punished with 

imprisonment for life, to which fine may be added, or with imprisonment which may extend to 

three years, to which fine may be added, or with fine.” 

Explanation 1. The expression "disaffection" includes disloyalty and all feelings of enmity. 

Explanation 2. Comments expressing disapprobation of the measures of the Government with a 

view to obtain their alteration by lawful means, without exciting or attempting to excite hatred, 

contempt or disaffection, do not constitute an offence under this section.  

Explanation 3. Comments expressing disapprobation of the administrative or other action of the 

Government without exciting or attempting to excite hatred, contempt or disaffection, do not 

constitute an offence under this section.] 

A prudent analysis of the Section promulgates that merely exciting or attempting to excite 

disaffection, hatred or contempt, irrespective of the essential element of mens reaon the part of 

the accused and irrespective of whether or not any public disorder follows or is likely to follow 

therefrom, is made punishable in India. The definition is thus very wide in its nature because the 

meaning of the words ‘hatred’, ‘contempt’ and ‘disaffection’ is highly ambiguous and there is no 

such yardstick, which can determine as to what and how the offence of sedition is construed. 

With such undefined terms the principle rule of interpreting penal statue’s, i.e., “Strict 

Construction of Penal Statutes” stands totally vitiated.
3
 Further, the words can be interpreted 

differently by different governments and thus can be tool of suppression.  Furthermore, the 

quantum of punishment provided gives exorbitant discretion to the judges. Such limitless 

discretion in such wide definition may give rise to uncontrollable misuse. 

                                                           
3
 Unless the words of the statue clearly made an act criminal, it shall not be construed as criminal (Interpretation of 

Statutes, Twelfth edition, pp. 240); In J.K.(Bombay) Ltd vsBharuMatha Mishra2001 (1) SCR 439It was held by the 

court that the penal statutes should not be so liberally construed with the aid of presumptions, assumptions and 

implications as to rope in for the purposes of prosecution such persons against whom the prosecution is not intended 

by the statute and initiation of prosecution would be violative of Art 21 of the Constitution and against public policy.  
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The explanation of sedition has been a constant topic of debate, The Hon’ble Gujarat High Court 

has recently determined as to what constitutes seditionin the case of HardikBharatbhai Patel vs. 

State of Gujarat &Ors
4
as follows:“A speech or a statement, in which the speaker exhorts the 

persons, who are listening to him, to resort to violence, prima facie, could be said to be intended 

to excite disaffection towards the established Government and amounts to an offence under 

Section 124A of the Indian Penal Code.” 

3. Sedition and Law of the Land 

The law of sedition is accused of violating the fundamental right of freedom of speech and 

expression enshrined under Article 19 of the Constitution of India. 

Article 19. Protection of certain rights regarding freedom of speech, etc.—  (1) All citizens 

shall have the right-(a) to freedom of speech and expression;     

 (2) Nothing in sub-clause (a) of clause (1) shall affect the operation of any existing law, 

or prevent the State from making any law, in so far as such law imposes reasonable restrictions 

on the exercise of the right conferred by the said sub-clause in the interests of the sovereignty 

and integrity of India, the security of the State, friendly relations with foreign States, public 

order, decency or morality, or in relation to contempt of court, defamation or incitement to an 

offence. 

The importance and the meaning of the above provision can be understood by the recent 

Supreme Court Judgement in its Para 45 as follows :-“The importance of freedom of speech and 

expression though not absolute was necessary as we need to tolerate unpopular views. This right 

requires the free flow of opinions and ideas essential to sustain the collective life of the citizenry. 

While an informed citizenry is a pre-condition for meaningful governance, the culture of open 

dialogue is generally of great societal importance.”
5
 

                                                           
4
 2016 (1) RCR (Criminal) 542 

5
S. Khushboov. Kanniamal&Anr., (2010) 5 SCC 600  
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Examining the scope of the above section it is clear that Article 19(1)(a) provides for the right 

and sub-section (2) provides for the restrictions on those rights. The framers of the Indian 

Constitution decided to abstain from including ‘sedition’ as an exception to the right to freedom 

of speech and expression under Article 19(2) of the Constitution. The Constituent Assembly was 

perhapsau courantof the abuse of these exceptions by the ruling political parties and hence levied 

restrictions on the fundamental right very cautiously to prevent any misuse. The initial draft
6
 of 

the Constitution included ‘sedition’ as a reasonable restriction to the freedom of speech and 

expression but due to vociferous arguments of various parliamentarians such as Seth Govind 

Das, T.T. Krishnamachari and ShriDamodarSwarup Seth amongst many others the word was 

deleted.
7
 The Parliamentarians were conscious of the fact that,the right of freedom of speech 

should be nurtured as it helps to create an aura where mutual respect is the foundation of 

dialogue and deliberation. The Indian judicial system has often referred to the debates in the 

Constituent Assembly to know the true intent of the legislature and thus the legislative history is 

considered to be an important external source of interpretation.
8
 If the majority of the legislatures 

were committed to exclude ‘sedition’ as a restriction it is clear that their intention was not to 

suppress the fundamental rights in the name of sedition.Also if the rule of 

expressiouniusestexclusioalteriusis applied, the express inclusion of one or more things of a 

particular class imply the exclusion of another.
9
So, the restrictions in Article 19(2) since 

expressly includes things of a similar class is bound to exclude sedition. Thus, sedition cannot be 

taken as a valid restriction under Article 19(2) of the constitution because of its express 

exclusion from the list of restrictions as provided thereof. 

4. Constitutional Predicaments against Section 124A 

The Law of Sedition raises two constitutional predicaments, that is, the over breadth and the 

                                                           
6
 The Draft Constitution, Art.13 

7
 See, Constituent Assembly of India, Volume VII on Wednesday, the 1st December 1948, Last visited on May 6, 

2016.    
8
 In the case of KesavanandaBharati v. State of Kerala AIR 1973 SC 1461, Justices Shelat, Grover, Jaganmohan 

Reddy, Palekar and Mathew were of the Opinion that “speeches in the Constituent Assembly could always be 

persuaded to find out the true intention of the framers of the Constitution regarding interpretation of the 

Constitution of India” 
9
 The Hon’ble Supreme Court in Bennett Coleman V. Union of India AIR 1973 SC 106 and R.CCooper V. Union of 

India AIR 1970 SC 564 used the principle of expressiouniusestexclusioalteriusto interpret the term ‘citizen’ under 

Article 19 of the Constitution of India.  
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vague way in which they may be interpreted. The principles of vagueness and over breadth have 

been originated and developed by the American Free Speech Law extensively and has also been 

recognized by the Indian Law. 

A statute is said to be overbroadwhen it theoretically includes within its prohibitions both speech 

that it is authorized to prohibit, and speech that it is not.
10

 An overbroad statue is capable of more 

misuse that its actual use because it may be interpreted in a way that only the prohibitory part is 

exalted. On the other hand a statue is found to be vague when any persons of ordinary 

intelligence are not equipped to understand as to what amounts to the violation of law. The 

American Supreme Court while considering the Vagueness doctrine noted that the “a vague law 

impermissibly delegates basic policy matters to policemen, judges, and juries for resolution on 

an ad hoc and subjective basis, with the attendant dangers of arbitrary and discriminatory 

application.”
11

 A vague law is also very dangerous because the accused is never able to 

understand as to what constitutes a crime and what not. The above principles were applied by the 

Hon’ble Supreme Court of India while striking down Section 66A of the Information 

Technology Act as Unconstitutional. The court in Para 86 of the Judgment
12

 observed  “It is thus 

clear that not only are the expressions used in Section 66A expressions of inexactitude but they 

are also over broad and would fall foul of the repeated injunctions of this Court that restrictions 

on the freedom of speech must be couched in the narrowest possible terms.” Further in Para 98 

the court held that“Section 66A creates an offence which is vague and overbroad, and, therefore, 

unconstitutional under Article 19(1)(a) and not saved by Article 19(2).” 

The above-enumerated principles indicate clearly that if any penal law is over wide or vague it 

shall be declare as unconstitutional. The Central Government has accepted the fact the law as it 

stands now is very wide.
13

 But till now, there are no steps taken to amend the law. Furthermore, 

                                                           
10

 The principle was accepted by the Hon’ble Supreme Court of, The United States of America in Gooding v. Wilson, 

405 U.S. 518 (1972) 
11

 Grayned v. City of Rockford 408 U.S. 104 (1972) 
12

 ShreyaSinghal V. Union of India, Writ Petition (Criminal) No. 167 of 2012                                                
13

 “Government acknowledged that the definition of sedition law is "very wide" and said it is being reviwed by the 

Law Commission after members in RajyaSabha demanded that it should be scrapped as it is a colonial legacy and a 

"relic".” Definition Of Sedition Law 'Very Wide', Says Government, http://www.ndtv.com/india-news/definition-

of-sedition-law-very-wide-says-government-1287933, last visited on 9
th

May, 2016. 

http://www.ndtv.com/india-news/definition-of-sedition-law-very-wide-says-government-1287933
http://www.ndtv.com/india-news/definition-of-sedition-law-very-wide-says-government-1287933
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the Law Commission, in its 42
nd

 Report, also recommended necessary amendments under 

Section 124A of the Indian Penal Code but there has been no material alteration, thus the 

progressions in the society have been totally disregarded by our legislature. 

5. Judicial interpretation         

The Provision of Sedition has turned into ‘vendetta politics’ from a ‘legal tool’, which the ruling 

parties have conveniently used citing national interest and when in opposition have vehemently 

waxed eloquent about the rights.The provision of Sedition was a tool in the hands of the British 

Government for terrorizing and oppressing the colonized. The purpose of the Section in the pre-

colonial and post-colonial era was different and so was the attitude of the judiciary in 

interpretation. The pre-colonial era saw some notable trials
14

, which interpreted the word sedition 

and there implication. But, to fathom the present implications of the Section the post-colonial 

rulings would be of more appurtenant. The first and the foremost case which directly questioned 

the Constitutionality of Section 124A of the Code was the case of Tara Singh Gopi Chand v. The 

State.
15

 The Punjab and Haryana High Court in this case held that the law of Sedition is 

unconstitutional as it curtailed the right to freedom of speech set under Article 19(1)(a) of the 

Constitution. The Court held that: “A law of sedition thought necessary during a period of 

foreign rule has become inappropriate by the very nature of change which has come 

about.”
16

The Allahabad High court too held that Section 124A of the Code has become void 

after the enforcement of the Constitution
17

. In furtherance of this, the First ever case to reach the 

Supreme Court of India was the case was KedarNath Singh v. State of Bihar
18

. A five-judge 

bench in this case settled the legal position of the constitutionality of Section 124A by overruling 

the decisions of the Allahabad and the Punjab and Haryana High Court. But the Court was 

conscious of the fact that the Section is to wide and so substantially narrowed down the scope of 

this Section. The Court held that the application and scope of the section is to cover only those 

activities, which intend or tend to create disorder or disturb public peace by resorting to violence. 

                                                           
14

 The first case under Section 124A was Queen-Empress v. Jogendra Chandra Bose ILR 19 Cal 35; Thereafter 

there was a series of landmark cases such as Emperor v. BalGangadharTilak (1908) 10 Bom LR 848; Trial 

ofMahatma Gandhi and S.G Banker.   
15

 AIR 1951 Punj 27 
16

 Ibid 
17

Ram Nandan V. State of Uttar Pradesh, Criminal Appeal 126 of 1958.  
18

 AIR 1962 SC 955 
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This Judicial Decision reflects the change in the approach from that of a colonial government to 

a democratic government. Maulana Abul Kalam Azad said that “Whenever the ruling power has 

took up arms against the truth and justice, the Courtrooms have always served as the most 

convenient and plausible weapons.”
19

 The decision of Supreme Court happens to be one such 

decision, which aimed at preventing injustice caused by the ruling government. In spite of the 

limited construction adopted by the Supreme Court, Section 124A has continued to be misused 

by the successive Government to stifle even the legitimate criticism and the lower courts have 

continuously disregarded this interpretation of the law.
20

 

Progressing to the position of law in the 21
st
 Century, the era has seen substantive developments 

from technology to globalization. But still, an opinion expressed at a seminar relating to the 

status of Kashmir evoked zealous Pseudo-patriotic anger amongst the people and led to the 

imposition of harsh sedition laws. The case is of Arundhati Roy and Syed Ali Shah Geelani and 

is a perfect example how the magistrate ignored the landmark judgement in the case of Kedar 

Nath Singh
21

 and ordered to proceed, despite the submission of police report which stated that no 

offence is made out under this section because the speeches did not lead to any public disorder or 

violence in any part of the country. The seminar merely dealt with their opinions on the 

Abrogation of Article 370, the atrocities faced by the people of Jammu and Kashmir and the 

plebiscite controversy of Jammu and Kashmir. Seminars like such are organized for interactions 

and expression of one’s view and prohibiting any such seminar would be violating the 

fundamental right of the citizens. 

In another case, an award winning cartoonist AseemTrivedi was prosecuted under Section 124A 

for drawing some cartoons which were found seditious by a section of the society. "Sedition has 

been described as disloyalty in action, and the law considers as sedition all those practices which 

have for their object to excite discontent or dissatisfaction, to create public disturbance, or to lead 

to civil war; to bring into hatred or contempt the Sovereign or the Government, the laws or 

                                                           
19

Supra n.1 at 1. 
20

 20
“The lower Courts have continued to disregard the interpretation given in the KedarNath Case by the Supreme 

Court of India” Centre for the Study of Social Exclusion and Inclusive Policy, National Law School of India 

University, Bangalore and Alternative Law Forum, Bangalore, Sedition Laws & The Death Of Free Speech In India 

(Alternative Law Forum, February 2011) at 10, online: http://altlawforum. org/publications/sedition-laws-the-death-

of-free-speech-in-india/, Last visited on May 9, 2016) 
21

Supra n.18 at 7. 
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constitutions of the realm, and generally all endeavors to promote public disorder”.
22

 Taking into 

consideration the above meaning of sedition, it is almost impossible to understand as to how a 

cartoon may be seditious, it may be offensive or it may be distasteful but that how can be it 

construed at seditious? The Bombay High Court though released him on bail but the issue 

triggered an imperative debate on the law of Sedition in India. 

The most recentcase relating to the offence of sedition is the levying of Sedition charges against 

Jawaharlal University student union president, Kanhaiya Kumar for taking part in anti-national 

activities. This arrest raised a political turmoil in the country and heated on the debates and 

arguments on the law of sedition in India. The matter is though sub judiceand any view without 

appreciating the evidences would be detrimental to justicebut while granting the bail the court 

was of the view in para 40 “It is a case of raising anti-national slogans which do have the effect 

of threatening national integrity.”
23

 Having said that, there was no subsequent instance of 

violence and so the matter may not attract any charges of sedition. 

The Hon’ble Supreme Court of India while disposing of a recent public interest litigation 

alleging misuse of sedition law has said that “Nothing in the law laid down in the KedarNath 

Case has changed”. However, the court refused to pass a direction on the plea that a copy of the 

abovementioned order shall be sent to all Chief Secretaries of states and the Directors General of 

Police.
24

 

The courts have been expected seen as the saviors from oppressions but they too have been 

unable to give a clear direction. The position of the law of sedition was laid down in early 

1960’s, but has been used as a tool of harassment because of its incorrect application and 

misconstruction. There have been various other cases in which the central and the state 

governments have used the law of sedition as a deterrent and in the largest democracy of the 

world cheering for a Pakistani team during a cricket match was interpreted as seditious
25

, in the 

                                                           
22

Nazir Khan and others v. State of Delhi, 2003 Cri. L.J. 5021(1) 
23

 Kanhaiya Kumar v. State of NCT of Delhi W.P.(CRL) 558/2016 &Crl.M.A. Nos.3237/2016 & 3262/2016                        
24

'Criticism is not sedition': SC quotes 1962 ruling, http://www.thehindu.com/news/national/supreme-court-quotes-

1962-ruling-to-say-criticism-is-not-sedition/article9077325.ece , (last visited on 1
st
 October, 2016) 

25
 UP police slaps sedition charge on Kashmiri students for allegedly cheering Pakistan cricket team, available at 

http://indianexpress.com/article/india/india-others/up-police-slaps-sedition-charge-on-kashmiri-students-for-

allegedly-cheering-pakistan-cricket-team/ (last visited on 1
st
 June, 2016)  

http://www.thehindu.com/news/national/supreme-court-quotes-1962-ruling-to-say-criticism-is-not-sedition/article9077325.ece
http://www.thehindu.com/news/national/supreme-court-quotes-1962-ruling-to-say-criticism-is-not-sedition/article9077325.ece
http://indianexpress.com/article/india/india-others/up-police-slaps-sedition-charge-on-kashmiri-students-for-allegedly-cheering-pakistan-cricket-team/
http://indianexpress.com/article/india/india-others/up-police-slaps-sedition-charge-on-kashmiri-students-for-allegedly-cheering-pakistan-cricket-team/
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era of social media even liking a Facebook page was accused of sedition
26

 and criticizing a 

popular yoga expert lead to slapping of a seditious charge on a congress leader.
27

 

6. Conclusion and Suggestions 

“Mechanical order convicting a citizen for offences of such serious nature like sedition and to 

promote enmity and hatred etc. does harm to the cause. It is expected that graver the offence, 

greater should be the care taken so that the liberty of a citizen is not lightly interfered with”
28

 

Due to unprecedented misuse of the Law of Sedition, the desirability of retaining Section 124A 

in the I.P.C has been a matter of argument. Unfortunately the tolerance level toreasonable 

criticisms has reduced. The criticism is a healthy check on the abuse of power by the executive 

and every individual of a vibrant democratic society should have the right to express his opinion 

without fear of reprisal. But, totally scrapping the law of sedition may also not be a solution to 

the problem due to the increase in communal fundamentalists, Maoists, insurgencies, terrorist 

activities and naxalite activities. Therefore, the legislature should balance the two antagonistic 

poles of; Freedom of speech that is referred to as the maximum right of self-assertion, on one 

side and the interest of a politically organized society that is the essence of a democratically 

civilized society, on the other side. Considering all the arguments in mind I would like to 

propose a new provision for sedition considering the Supreme Court Judgments and report by the 

Law Commission. 

““124A. Notwithstanding any other law for the time being in force- Whoever, by words, either 

spoken or written, or by signs, or by visible representation or otherwise, excites, or attempts to 

excite, advocates the overthrow of the Government or an institution established by law, intending 

and tending to create public disorder or disturb public peace by inciting to violence or to 

endanger the integrity or security of India or of any state, shall be punished, with imprisonment 

which may extend to seven years, or with fine or with both. 

                                                           
26

 Now, a Facebook 'like' leads to sedition charges, available at http://timesofindia.indiatimes.com/city/kochi/Now-

a-Facebook-like-leads-to-sedition-charges/articleshow/18040975.cms (last visited on 1
st
 June, 2016) 

27
Sedition charge against Digvijay over remark against Ramdev, available at 

http://archive.indianexpress.com/news/sedition-charge-against-digvijay-over-remark-against-ramdev/799912 (last 

visited on 1
st
 June, 2016) 

28
Bilal Ahmed Kaloovs State Of Andhra Pradesh AIR 1997 SC 3483 

http://timesofindia.indiatimes.com/city/kochi/Now-a-Facebook-like-leads-to-sedition-charges/articleshow/18040975.cms
http://timesofindia.indiatimes.com/city/kochi/Now-a-Facebook-like-leads-to-sedition-charges/articleshow/18040975.cms
http://archive.indianexpress.com/news/sedition-charge-against-digvijay-over-remark-against-ramdev/799912
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Explanation.- Mere criticism or comments expressing disapproval of the Government or any act 

of the Government shall not constitute an offence under this section.” 

 


