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EDITORIAL NOTE 

 

TEAM LEXKHOJ is delighted to announce its Third edition of the criminal law journal. Lexkhoj 

International Journal of Criminal Law is a Peer-Reviewed Quarterly Research Journal. Our 

purpose is to provide a journal that offers a multi-disciplinary analysis of issues 

concerning Criminal Law. The journal will strive to combine academic excellence with 

professional relevance and a practical focus by publishing wide varieties of research papers, 

insightful reviews, essays and articles by students, established scholars and professionals as well 

as by both domestic and international authors. 

“An act is not guilty unless the mental state with which it is done is also guilty”. The crime is the 

combination of both Actus reus and Mens rea, and is a single unity. We live in a modern society 

which is subject to major changes that stem from, for instance, internationalization and 

technological development. In many aspects these changes also represent societal challenges that 

demand a rethinking of legal solutions. Our increased connectivity through internet has created 

new opportunities for criminals. Now the crime is not limited to the traditional ways. 

This quarterly issue of the journal would like to encourage and welcome more and more writers 

to get their work published. The papers will be selected by our editors who would rely upon the 

vibrant skills and knowledge immersed in the paper.  

Needless to say, any papers that you wish to submit, either individually or collaboratively, are 

much appreciated and will make a substantial contribution to the early development and success 

of the journal. Best wishes and thank you in advance for your contribution to the Lexkhoj 

international journal of criminal law. 
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INTERNAL SECURITY CHALLENGES FOR INDIA: A ROLE OF SECURITY 

FORCES 

*Parvesh Kumar Rajput, Panjab University, Chandigarh 

 

ABSTRACT 

Through in this paper researcher wants to analyse the ground realities of India’s growing 

internal conflict and provide a grim reminder of the increasing threat that terrorism constitutes. 

India has lost over so many lives to terrorism over the last decade in the major irregular and 

sub-conventional wars that have afflicted the country. A majority of these fatalities have 

occurred in J&K and in the Northeast alone as a result of the proxy war in the former, and a 

range of separatist insurgencies in the latter. A significant number of deaths have also occurred 

due to Left wing extremism (referred to as Naxalism in India) and retaliatory violence in some 

areas of the States of Andhra Pradesh, Maharashtra, Madhya Pradesh, Orissa, Chhattisgarh, 

Jharkhand, Uttar Pradesh, West Bengal and Bihar.   

 

In this paper emphasis is made upon the India’s obligation towards the customary international 

and treaty laws and how far we are able to achieve them. We have to evaluate the role of 

security forces in the internal conflict management. The paper tried to find out international 

perspective as to how such kind of situations was handled by the international community in its 

domestic sphere.      
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INTRODUCTION 

India by and large remains one of the worst terrorism affected countries in the world. The Indian 

government has already announced its policy of “zero tolerance…….in a time bound manner” 

which will ensure long lasting peace and stability in the country. The government is aware of the 

situation and taking measures to counter insurgency by all possible means. There exist several 

weaknesses in the system seeking immediate solution. 

 

According to American sources, in India, between February 2004 and June 2008, more than 

4,300 terrorist attacks took place in India killing more than five thousand people, injuring more 

than 11, 316 people and more than 2,500 people were taken hostage. All these add upto 19,000 

direct victims of terrorism in India. These attacks are also interrelated with various insurgent 

movement across the country, while according to the South Asia Terrorism Portal a total of 

149420. In J&K alone 35406 precious human lives were lost. In the same period 8, 241 security 

personnel attained martyrdom and 27002 terrorist were killed 21764 civilians lost their lives
1
. 

 

India deals with its complex security challenges through institutional arrangements that can be 

only described as less than optimum. At the core is the reality that the Indian military is not part 

of the higher defence and security management of the country. This shortcoming has been the 

subject of many reports and task forces but little has changed
2
. Constitutionally law and order is 

the responsibility of the states. In some cases central government, on the request of the affected 

states or if it feels necessary sends para military forces to handle the situation. 

 

In India the role of military in counterinsurgency operations is under the security of intellegensia, 

media and policy makes alike. Armed forces have been constantly engaged in counter-

insurgency operations and others related areas.
3
 On the other hand Indian armed forces are not 

only ensuring peace and security in the insurgency affected areas but also attempting to create 

awareness among the local population, carry out development works and other public services 

                                                           
1
 Figures given here do not include fatalities in left-wing extremism from 1994-2005. Security forces personnel 

include para-military as well as state police personnel, available at http://  

www.satp.org/satporgtp/countries/india/database/indiafatalites.htm 
2
 C.Uday Bhaskar, “india: security and strategic challenges in 2014”, available at www.ipcs.org (visited on 

03/01/2014)  
3
 Brig Gurmeet Kanwal (Retd.) delivering a lecture in a Seminar organized by CLAWS 

http://www.ipcs.org/
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including health and education. 

 

Therefore, it can be inferred that although army is not the right force to be deployed in the sub 

conventional conflict, it is going to remain in the insurgency prone areas as long as a substitute is 

not found or other counter-insurgency forces are brought at par with Indian army in terms of 

capabilities and training and at the same time it is also very important that policy makers has to 

provide sufficient powers and privileges to the armed forces so that they have utilize maximum 

opportunity to tackle the counter-insurgency and other emergencies. 

 

In recent days, to fight terrorism and break down of law and order, parliament has had to enact 

some drastic laws conferring broad powers on the military personnel but falling short of martial 

law. The Armed Forces (Assam and Manipur) Special Powers Act, enacted in 1958, conferred 

special powers on the members of armed forces in the disturbed areas of Assam, Manipur, 

Nagaland, Tripura, Meghalaya and Arunachal Pradesh. The Act authorizes the civil authorities to 

call the armed forces to their aid in case of disturbed or dangerous conditions and the army 

officers are given extensive powers to maintain public order. The validity of this Act was 

challenged in Inderjit Barua v. State of Assam
4
 but declared valid by Delhi High Court. The Act 

has now been upheld by the Supreme Court in Naga People’s Movement of Human Rights v. 

Union of India
5
. The Court has ruled that the Act relates to Entry 2A in list I and thus, parliament 

is competent to enact the law. The Act has been enacted by parliament in exercise of its 

legislative power under Arts. 246 and 248. The Act has been enacted to confer certain powers on 

armed forces when deployed in aid of civil power to deal with the situation of internal 

disturbance in a disturbed area. The Act does not authorize the armed forces to supplant or act as 

substitute for civil power in a disturbed area. 

 

The Chandigarh Disturbed Areas Act, 1983
6
, was enacted by parliament to make better 

provisions for the suppression of disorder and for the restoration and maintenance of public order 

in disturbed area in Chandigarh. The administrator was authorized, by notification in the official 

gazette, to declare Chandigarh as a disturbed area. Thereafter, police becomes authorized to use 

                                                           
4
 AIR 1998 SC 431  

5
 AIR 1998 SC 431 

6
 Act no.33 of 1983 
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force, even to fire, for maintaining public order after giving due warning even to the extent of 

causing death of any one contravening law or order
7
. 

 

The Armed Forces (Punjab and Chandigarh) Special Powers Act, 1983
8
, authorized armed forces 

to use force, even to the extent of firing and causing death on any person infringing law and 

order in the disturbed area. The army officers could arrest without warrant any person 

committing a cognizable offence and also search any premises and vehicle etc. The Terrorist and 

Disruptive (Prevention) Act 1985 (Hereinafter cited as TADA) was enacted by parliament to 

fight terrorist activities in the country. The preamble to the Act stated that it was being enacted to 

make special provisions for the prevention of, and for coping with terrorist and disruptive 

activities. The Act prescribed capital punishment for any terrorist act causing death. Other 

punishment for such activities ranged from three years to life imprisonment. Provision was made 

for establishing designated courts for the speedy trial of the offenders and the verdict of such 

courts could only be challenged in the Supreme Court. Life of the law was restricted to two 

years. This Act was replaced by another Act in 1987
9
. The Act has now come to an end but a 

new Act Prevention of Terrorist Act, 2002
10

 (Hereinafter cited as POTA) had been replaced. 

Finally, POTA was also repealed by congress led Govt. in year 2004
11

. 

 

These laws are no doubt draconian in nature but may perhaps be justified on the ground that they 

deal with extraordinary situations and avoid more perhaps be justified on the ground that they 

deal with extraordinary situations and may avoid more drastic measures like martial law to deal 

with such situations. Amidst these concerns, the premature demands and proposals for further 

troop cuts and the withdrawal of the Armed Forces Special Powers Act (AFSPA) raised 

temperatures in the Valley. Despite the withdrawal of 10 battalions of Central Reserve Police 

Force (hereinafter referred as CRPF) and nearly 30 battalions of the Indian Army from the State 

in 2009, demands for the further dilution of Force were raised stridently through the year, both 

by separatists and by the mainstream political parties. The State Government has also sought a 

                                                           
7
 M.P.Jain, Indian Constitutional Law 1338 (Lexis Nexis Butterworths Wadhwa, Nagpur, 6

th
 edn. 2010) 

8
 Act No.34 of 1983 

9
 Act No.15 of 2002 

10
 Act No.15 of 2002 

11
 Supra note11 
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more structured phased removal of Central Paramilitary Forces (hereinafter referred as CPMFs) 

from the State. On January 1, 2012, official sources stated, “In the first phase, the Government 

has asked for sanction for raising five Police battalions comprising 5,000 Police personnel. 

However, as a long term measure, the State has sought the creation of a total of 50 Police 

battalions to gradually replace paramilitary and security personnel with the Police Force.” 

 

Similarly, despite the Army’s opposition to the withdrawal of AFSPA on the grounds that this 

could result in the "emergence of terror sanctuaries and safe havens", Chief Minister Omar 

Abdullah, on several occasions, reiterated the separatist and popular demand for partial removal 

of AFSPA. Those opposing AFSPA allege that it has been misused by the SFs. In what can only 

be an embarrassing response, Defence Minister A.K. Antony disclosed in Parliament, on 

December 20, 2011, “24 cases seeking sanction for prosecution under AFSPA have been 

received from Jammu and Kashmir Home Department during the last five years, from 2007 to 

December 15 this year. In 19 cases, the requests for prosecution sanction were rejected, as it was 

found on examination that No prima facie case was made out against the accused Army 

personnel. Five cases were still under examination.” Meanwhile, the Valley-based Association of 

Parents of Disappeared Persons (hereinafter referred as APDP), admitted that militants were 

responsible for more enforced disappearances than the SFs. It claimed that, of the 132 cases it 

had documented, militant groups were responsible for 24 cases of enforced disappearances 

compared to 22 by the SF’s, including the Police (the remaining cases remained indeterminate) 

J&K is at crossroad. Though these measures, in addition to several others, have helped in 

improving the situation, any slackness on the part of State Government as well as New Delhi to 

fulfil their political goals will devoid the State of an opportunity to return to permanent peace 

sooner than later. 

The controversy over the application of the Armed Forces Special Powers Act in the State  

resurfaced repeatedly through 2012, with ambivalent positions taken by establishment political 

parties as well. Nevertheless, the Centre made it abundantly clear that AFSPA could not be 

removed as long as the security situation in the State required the presence of the Army and 

Central Paramilitary Forces (hereinafter referred as CPMFs) in the State. On October 14, 2012, 

Union Home Minister Sushil Kumar Shinde clarified, "There is marked improvement in the 

security situation in the State (J&K). With further improvements, AFSPA can be revoked 

http://www.satp.org/satporgtp/sair/Archives/sair10/10_33.htm#assessment1
http://www.satp.org/satporgtp/sair/Archives/sair10/10_33.htm#assessment1
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partially, but it wouldn't be wise to take any chances at the moment." According to partial data 

compiled by the South Asia Terrorism Portal database, as many as 16 civilians, 17 Security 

Force (hereinafter referred as SF) personnel and 84 militants were killed in 70 incidents of 

killing in 2012; as against 34 civilian, 30 SF personnel and 119 militants in 122 incidents of 

killing in 2011. Thus, civilian, SF and terrorist fatalities recorded a decline of 52.94 per cent, 

43.33 per cent and 29.41 per cent, respectively
12

. 

 

Evidently, demands such as the withdrawal of AFSPA as well as measures such as the removal 

of troops and bunkers in the State, though theoretically desirable, presently remain premature. 

 

It is usually complained that a good deal of abuse of power takes place under these special laws. 

The courts however do try to ensure that misuse of power does not take place. For example in the 

Naga People’s Case, the apex court laid down certain guideline for exercising power under The 

Armed Forces (Assam and Manipur) Special Powers Act, 1958. Powers and privileges provided 

to the armed forces under different legislation are discussed below: 

 

To meet the situation arising in certain parts of India on account of the partition of the country in 

1947, the Govt. of India issued four ordinance viz., The Bengal Disturbed Areas (Special Powers 

of Armed Forces) Ordinance, 1947 The East Punjab and Delhi Disturbed Areas (Special Powers 

of Armed Forces) Ordinance, 1947; and The United Provinces Disturbed Areas (Special Powers 

of Armed Forces) Ordinance 1947. These ordinances were replaced by The Armed Forces 

(Special Powers) Act, 1958
13

. It is not necessary for us to notice the provisions of this Act for the 

reason that it was a temporary statute enacted for a period of one year though it continued till it 

was repealed by Act 36 of 1957. 

 

The present Act was enacted by the parliament in 1958 and it was known initially as Armed 

Forces (Assam and Manipur) Special Powers Act, 1958
14

. Art 355 of the constitution places an 

obligation upon the union of India to protect every state against external aggression and internal 

                                                           
12

 Ajit kumar singh, “ a deepening peace” 11 south asia intelligence review weekly assessment and briefing 

31(2013) 
13

 Ordinance were invoked by the central government to deal with the internal security situation in the country in 

1947, which arose out of partition of india 
14

 ibid 



I S S N  2 4 5 6 - 2 2 9 7      V O L U M E  I  I S S U E  I I I         L I J C R L  | 10 

 
 

 

disturbance and to ensure that the Govt. of every state is carried on in accordance with the 

provisions of this constitution. Prior to the constitution (44
th

 Amendments) Act; Art 355 was 

relevant both for the purpose of Article 352 as well as Article 356. The President if satisfied that 

a grave emergency exist whereby the security of India or any part of the territory thereof is 

threatened, whether by war or external aggression or internal disturbance, he could by issuing a 

proclamation, make a declaration to that effect. In short he could proclaim emergency and 

assume the powers mentioned in the said Articles. The expressions „External Aggression‟ and 

„Internal Disturbance‟ were common to both Art 355 and Art 352. Similarly, if the government 

of a state was not carried on in accordance with the provisions of the constitution, the president 

could take action under Art 356 and assume to himself the powers of the Govt.of that state and 

exercise other powers mentioned in that Article. However by Constitution (44
th

 Amendment) 

Act, the expression internal disturbance; in Art 352 (1) was substituted by the expression „armed 

rebellion‟ with this the connection between Article 355 and 352 got snapped partially. In other 

words, in case the security of India or a part thereof is threatened by internal disturbance in a 

state, the power under art 352 may not be available. Even so, the obligation of the Union Govt. to 

protect every state from internal disturbance remains; it is now an independent obligation to be 

performed in such a manner as the union government thinks appropriate. 
15

 

 

The ULP Act
16

 was enacted by the parliament in 1967 to confer powers upon the state authorities 

to deal with activities directed against the integrity and sovereignty of India. The Act defined 

„Unlawful Activity‟ in Clause (o) of Section 2. In short it meant any action taken by an 

individual or an association in whatever manner, “intended or supports any claim to bring about 

on any ground whatsoever, the cession of a part of the territory of India or cession of a part of 

territory of India from the union or which disclaims, disrupt or is intended to disrupt the 

sovereignty and territorial integrity of India or which causes or is intended to cause disaffection 

against India. The expression „Unlawful organization is define in Clause (p) to mean that any 

association which has the objective of carrying on any unlawful activity or any activity 

punishable under Section 153A or 153B of the IPC or which encourage or aids any person to 

undertake such activity. The act provided for declaring an association as unlawful association 

                                                           
15

 Justice B.P.Jeevan Reddy Commission Report 
16

 Act No.37 of 1967 
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whereupon certain consequences provided in sections 10 to 14 in chapter III followed. The 

declaration as an unlawful association shall however be subject to scrutiny by a tribunal 

constituted under section 5 whose decision was binding upon the Govt. The Govt. was also 

empowered to prohibit the use of funds of an unlawful association and also to notify places 

where such activities take place. 

 

In the year 2004, the parliament repealed The Prevention of Terrorist Activities Act and 

simultaneously introduced certain provisions under ULP Act to curb terrorist activities
17

. The 

meaning assigned to it in Section 15
18

 which defines a „Terrorist Act‟, read as follows. 

15. Terrorist Act- Whoever with intent to threaten the unity, integrity, security or sovereignty of 

India or to strike terror in the people or any section of the people in India or in any foreign 

country, does any act by using bombs, dynamite or other explosive substances or inflammable 

substances (whether biological or otherwise) of hazardous nature in such a manner as to cause or 

likely to cause death of or damage to or destruction of property or disruption of any supplies or 

services essential to the life of the community in India or in any foreign country or causes 

damage or destruction of any property or equipment used or intended to be used for the defence 

of India or in connection with any other purposes of the govt. of India any state govt. or any of 

their agencies, or detains any persons and threatens to kill or injure such person in order to 

compel the govt. in India or the govt. of foreign country or any other person to do or abstain 

from doing any act commits a terrorist act. 

 

It is worthwhile to note that there is no provision under this Act, which is specifically refer to the 

deployment of the Armed Forces or Para Military Forces for achieving any of the objectives of 

the Act, Clause (b) of Section 49 expressly gives protection to any serving or retired member of 

the Armed Forces or Para Military Forces in respect of any action taken or purported to be taken 

by him in good faith, “in the course of any operation directed towards combating terrorism”. 

 

Now it is well established presumption which is affirmed by innumerable decisions of the courts- 

that the parliament does not make any provision without a purpose. As a matter of fact, the Act 

                                                           
17

 A schedule is also added containing a list of “terrorist organization” which expression is defined in clause (m) of 

section 2. The expression ‘terrorist act’ is define by clause (k) 
18

 Act No.37 of 1967 
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makes it clear that the terrorist activity is not restricted to the activities of the organizations 

mentioned in the Schedule; it means any and every activity of the kind mentioned in Sec.15 

carried on by any person, organization or gang. This Section indicates that the parliament did 

take note of the fact that in many cases it may be necessary to employ the Armed Forces or Para-

Military Forces to combat terrorism and terrorist activities. 

 

The first fundamental duty of every government is the preservation of order, since order is the 

condition precedent to all civilization and advance of human happiness. This duty has no doubt 

been sometimes performed in such a way as to make the remedy worse than disease, but it does 

not cease to be a matter of obligation because some on whom the duty rests have performed it 

well. It is the answer of the state to those who for the purpose of attacking or subverting it try to 

disturb its tranquillity, to create public disturbance or to promote disorder or who incite others to 

do so. Words, deeds and writing constitute sedition if they have this intention or this tendency. 

Public disorder or the reasonable anticipation or likelihood of public disorder is thus the gist of 

the offence. The acts or words complained of must either incite to disorder or must be such as to 

satisfy reasonable men that is their intention or tendency”
19

 but this statement of law was not 

approved by their lordships of the Privy Council in the case of Emperor v. Sada Shiv Narayan
20

, 

and they held that the language of section 124-A of IPC, 1860
21

 or of the rules under which the 

case was tried not justify the statement of law as made by the C.J. the expression “excite did 

disaffection” did not include “ excite disorder”. After coming into force of the constitution the 

validity of this section was considered by the Supreme Court in Ramesh Thapar
22

 and Brij 

Bhusan 
23

cases. As result of these two decisions constitution First Amendment Act was passed in 

1951. Thereafter, in Kedar Nath Singh
24

 case, the validity of this section was again questioned on 

the ground of the provisions of this section being in violation of freedom of speech and 

expression. The plea was negative by the court and the section was held to be constitutional. In 

India, we have encountered with such situations, when immediate action will be necessary to 

protect the integrity and unity of the nation and for that purpose our armed forces has to be take 

                                                           
19

 Sir Maurice Gawyer Statement in Niharender Dutta Majumdar Case, AIR 1942 F.C.22 at 26 
20

 AIR 1943 P.C.82 
21

 Act No.45 of 1860 
22

 AIR 1950 S.C.124 
23

 Air 1950 S.C.129 
24

 AIR 1962 SC 955 
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appropriate measure to curb out the situation. Recently, in Muzaffarnagar riot, it was reported 

that a controversial video, which showed how a group of men had brutally killed a boy had 

triggered violence in Muzaffarnagar. The video, which was circulated in social networking sites, 

through mobile phones, reportedly shot, either in Afghanistan or in Pakistan. However it was 

circulated in the sensitive area stating that it was shot in Muzaffarnagar. The two years old video 

was downloaded from “you tube” and was circulated widely in Muzaffarnagar and its adjoining 

areas and allegedly incited people who indulged in riot. In these incidents, people from both 

communities were killed and several people were injured. In these incidents, the families of such 

persons were targeted who were residing in those areas in limited numbers. Their houses, place 

of worships were subjected to arson. To control the situation approximately 1000 army troops 

were deployed and curfew was imposed in the violence hit areas 10,000 Provincial Armed 

Constabulary Personnel, 1300 Central Reserve Police Force troopers and 1200 Rapid Action 

Force Personnel were deployed. 

 

It is evident that Sections 130 and 131 of Cr.P.C, 1973
25

 are meant to meet situations where an 

unlawful assembly endangers the public security. By way of illustration we may refer to the 

Anti-Sikh riots following the assassination of Late Prime Minister Smt. Indra Gandhi or the 

situation arising consequent thereupon demolition of the Babri Masjid or Communal Riots. 

These are situations where it is necessary to point out where the authority of the state is not 

challenged. Those are situation which arise unexpectedly or on account of a sudden incident or 

event like examples stated above. Such situations must be distinguished from those arising in the 

north eastern states like Manipur, Nagaland or Assam where the militant not only challenge the 

authority of the state but by their composition, strength, aims and objectives present a problem 

which is spread over a large geographical area and is long term in nature. In situations of latter 

kind the provisions providing permanent solution to the problem would be required which 

permits the army and the other central forces to operate over an extended area and time period of 

course, consistent with the rights and interest of the citizens and the security of the states. 

 

It is apparent that existing internal security policies and the primary instruments for tackling law 

and order and internal security have not been able to cope with these growing challenges. In 

                                                           
25

 Act No.2 of 1974 
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many troubled states, the army has been employed in large numbers of units to create a 

semblance of law and order and conditions wherein elections can be held for the elected 

representatives to govern the state. But once committed, these forces have usually had to remain 

deployed for several decades. It is to be kept in mind that these armed forces are meant for 

providing security against the external aggression or war but today it is being used in various 

situations other than external aggression or war for e.g. Recently armed forces were used in 

Muzffarnagar riots. Moreover, whenever there is any natural and unnatural calamity occurred we 

looked upon our armed forces for rescue. Therefore it is but obvious that armed forces are 

overburden with responsibility. It has to be remembering that military pressure alone cannot 

resolve matters unless there is good governance, with a strong thrust on socio-political and socio-

economic issues. The political leadership and civil administration have to govern the states and 

the country with greater commitment and efficiency. Protected and excessive employment of the 

army leads to the „Law of Diminishing Returns‟ for several reasons. First, an over-dependence 

on the army reflects lack of trust and faith in the capability of the state and central armed police 

and paramilitary forces. Second, with the passage of time, the locals start treating the army as 

just another police force. Third, such deployments and prolonged duties have an adverse impact 

on the army’s discipline, morale and operational effectiveness. And fourth, during a war/war-like 

situation, the army requires public support. It cannot afford to alienate the local population as is 

currently happening in Manipur, and to some extent in J &K and Assam. Reduction in army 

deployment will be possible only if the paramilitary, central and state police forces can be 

revamped. There is a need to modernize these forces, improve their leadership, training and man 

management capabilities. 

 

While institutional continuity has served well in some respect, India has struggled to fully 

reconcile the inherited institutions of colonialism with its post-independence commitment to 

democracy, fundamental rights, and the rule of law.
26

 The police are one of those inherited 

institutions. The police especially, have remained principally as an instrument of coercive state 

power and political intelligence. It is not far from the truth to say that in the police of 

                                                           
26

 K.S.Subramanian, “Response the Crises of the IPS” 19 Frontline 3, (2002) 
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contemporary India, “The Raj Lives on”
27

. In this regard the supreme court of India observed 

that the Indian constitution “did not seek to destroy the past institutions; it raised an edifice on 

what existed before.
28

 Therefore, one of the critical reforms required in the Indian police is the 

granting of functional autonomy from undue political interference.
29

 While insulating the police 

from political interference, sufficient checks should be incorporated to make sure that the 

democratic accountability of the police is preserved, so that the police bureaucracy does not 

become so autonomous that it is able to act with impunity.
30

 

 

As one strategist has noted, “Terrorism is not ubiquitous and neither is it uncontainable, but the 

potential for its occurrence is virtually as widespread as is the manifestation of political 

antagonism……reduce the latter and you will reduce, though not eliminate, the former”.
31

 The 

main objective of security laws should be to moderate political antagonism rather than aiding the 

repressive arm of the state. It should be acknowledged that socio-economic pressures, unmet 

political aspirations, personal bitter experiences of innocents and their relation with the 

repressive arm of the state, etc. contribute to the terrorist reservoir. 

 

If we look upon successive Indian Governments had experimented with many options, like 

negotiations, appeasement, relying on goodwill and even one-sided gestures to win over the 

terrorists. Under Prime Ministers Chandra Shekhar and V.P. Singh, the Government negotiated 

with the terrorists from a position of weakness, attempting to appeal to the „hearts and minds of 

the terrorists‟. The terrorists, as expected, spurned these gestures. As a unilateral gesture of 

goodwill, on December 18, 1990, K.P.S. Gill was transferred from Punjab
32

. Gill was puzzled by 

the decision that, 

…despite the enveloping mayhem in the State, the Army had, inexplicably, been 

withdrawn from the State by this time, and para-military force levels had been cut 

drastically. 
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The writ of the terrorists ran in Punjab. With disheartened SFs an anaemic bureaucracy, a 

polarized population, and a large influx of armed extremists, years 1990 and 1991 clearly 

belonged to the terrorists. 

 

It is impossible to control the insurgency by attempting a political solution from a position of 

weakness. The Narsimha Rao Government realized that reaching out to the population was 

unlikely to succeed unless effective Police action broke the vice-like grip of the terrorists. Galula 

supports this view and states that, "effective political action on the population must be preceded 

by military and Police operations against the guerilla units and the insurgent political 

organizations." It was important to convey the resolve of the Government to the terrorists. The 

Government worked towards a political solution to the conflict. However, it used the SFs to 

shape the conditions prior to restarting the political process. 

 

The Government adopted a policy of non-negotiation with the terrorists. The then Prime Minister 

Narsimha Rao sent an unequivocal message to the terrorists by posting K.P.S. Gill (hereinafter 

referred as K.P.S.Gill) back to Punjab and redeploying the Army in the State. The SFs were 

given an unambiguous mandate to restore order. This time, Gill says, 

…there was no back seat driving from Delhi, no dubious political moves and 

manoeuvres, no deals with terrorists and their over-ground agencies, undermining 

strategic and security initiatives. The Government vested a certain, clearly defined, 

responsibility on the Security Forces; and the Forces did not fail the nation
33

. 

 

It is better to light a candle rather than continue to curse darkness. Civil and Military 

establishments are all a part of governance that comprises the complex mechanisms, processes 

and institutions through which citizens and groups articulate their interests, mediate their 

differences and exercise their legal rights and obligations. 

 

Whether government of India is being run as per established democratic norms is a burning 

question. Even so, India’s professional military is meant to protect, safeguard and sustain our 

democratic republic, wherein one-sixth of the human race is living. Therefore, it is imperative 
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that a democratic civil-military relationship framework existed, was practiced and sustained. But 

unfortunately this has not even been attempted; the civil-military relationship is not mandated in 

the system of the governance
34

. 

 

International Covenant on Civil and Political Rights (hereinafter cited as ICCPR): India 

signed the ICCPR in 1978, taking on the responsibility of securing the rights guaranteed by the 

covenant to all its citizens. The rights enunciated by the ICCPR are those which must be 

guaranteed during times of peace by the member states. In time of public emergency, the ICCPR 

foresees that some rights may have to be suspended. However, the ICCPR remains operative 

even under such circumstances since certain rights are non derogable. 

 

Article 2 imposes an obligation on the states to ensure that all individuals enjoy the rights 

guaranteed by the covenant. This includes an obligation to provide a remedy for those whose 

rights are violated. When India gave its second periodic report to the UN human rights 

committee in March 1991, members of the committee pointed out that the AFSPA violates this 

right because Article 2 foresees more than just a legal system which provides such remedies, but 

requires that such a system work on the practical level. 

 

 

Article 4 of the covenant governs the suspension of some of the covenant‟s rights. Derogation of 

the ICCPR has three conditions. Firstly, it is only “in time of public emergency which threatens 

the life of the nation and the existence of which is officially proclaimed” that states may derogate 

from their obligations under the ICCPR. Also, such derogation must be “strictly required by the 

exigencies of the situation” and cannot be inconsistent with other international law obligations 

nor “involve discrimination solely on the ground of race, colour, sex, language, religion or social 

origin”.
35

 Having said that, going by the analysis of various international monitoring agencies, 

including those of the United Nations, it is clear that the Government of India made an “over-

zealous effort to integrate the people of the North East into their so-called national mainstream 

by using the Armed Forces (Special Powers) Act”. Therefore, this is a deliberate policy of the 
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Government of India against the people of North East starting with the Naga Movement as one 

of the first group of people who asserted their identities as – Nagas and “Not Indians” and 

launched a political movement which turned into an armed resistance movement under military 

compulsion. This Act was then enacted as The Armed Forces (Assam and Manipur) Special 

Powers Act of 1958 as the present State of Nagaland was just a district under Assam at that time 

and Manipur with the present Naga Hills districts a Union Territory. After Manipur became a 

full-fledged state in 1972 along with Meghalaya and Tripura, this Act
36

 was again amended in 

1972 in order to extend this Act to the newly created states. Whatever the nomenclature or target 

group may have been at that point of time, the people of North East India as a whole, Punjab, 

Jammu & Kashmir and many parts of the Indian sub-continent now reels under the shadow of 

this “death penalty” – “Shot to kill” anyone on mere suspicion. This is what the Government of 

India is apparently seeking to address through the AFSPA.
37

 

 

The UN code of conduct
38

 for law enforcement officials was adopted by the UN General 

Assembly
39

. This code applies to all security forces stationed in the north east since “law 

enforcement officials” are defined as all those who exercise police power and it can include 

military officers. 
40

 

 

The second article of the code requires that, “In the performance of their duty, law enforcement 

officials shall respect and protect dignity and maintain and uphold the human rights of all 

persons”. 
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International Perspective 

 

It is not proper, if this research work do not have comparative study with other legal systems of 

the world. Therefore it is indispensable to study Foreign Laws. The British armed forces 

presence in Northern Ireland is an apt comparison to the Indian military presence in the North 

East. The British carry out arrests under the Northern Ireland (Emergency Provisions) Act, 1973 

or The Prevention of Terrorism (Temporary Provisions) Act. Where detainees were held for 

seven days without charge. 

In early decades of this century, Ireland waged a struggle for independence against the United 

Kingdom. The struggle culminated in the partition of Ireland by an Act of Parliament
41

 under the 

provisions of the Act, the six Northeastern Countries of the Island remained part of the United 

Kingdom, become known as Northern Ireland. Meanwhile, the twenty six Southern Countries 

become a Free State with dominion status in 1922. Since the time of partition, the dominant and 

ruling population in Northern Ireland, holding approximately a two-third majority, has been 

protestant. The protestant majority has been largely preferring continue unity or reunification 

with the U.K rather than independence
42

. On the other hand, the one-third minority in Northern 

Ireland has been Catholic and mainly nationalist or Republican in its political philosophy. 

Throughout the sixty years history of Northern Ireland, many members of the minority 

population have actively pursued goal of independence. They have often resorted to use of force 

and violence as a means to achieve this goal
43

. 

 

The conflict in Northern Ireland flared news in the late 1960 at that time, the problem focused 

upon the attempts of the minority to gain the same civil, social and political rights enjoyed by the 

majority. Disturbances and social unrest followed on the heels of civil rights demonstrations. The 

violence escalated to the point where, in the early-to-mid 1970‟s, shooting and bombings 

become a fact of life in Northern Ireland
44

. 

 

The level of violence and terrorist activity reached the point where the decision was made, after 
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consultation with the government of the United Kingdom, to reintroduce the emergency powers 

of detention and internment in August, 1971
45

. 

 

After that the government of Ireland commenced the process by filing its interstate application 

with the European Human Rights Commission in December 1971
46

. In its application, the Irish 

Government alleged that many individuals detained in Northern Ireland under emergency powers 

of the United Kingdom had been subjected to ill-treatment and torture by the security forces. 

In this research work, researcher is not going to support any kind of violence but try to prove that 

when the situation is uncontrollable and radical groups polarized themselves against the state, 

then strict action has to be indispensable. Sometime deployment of armed forces is also 

necessary to handle the situation arising out of that violence made by separatist groups. In the 

context of Russia, terrorism has been tightly associated with activities of Islamic militants in 

Chechnya and the broader North Caucasus region. The latter has been an area with the highest 

concentration of terrorist attacks, and Chechen guerilla fighters have been implicated in the vast 

majority of hostage-taking incidents and terrorist crimes in Russia. The development of Russia's 

counterterrorism legislation and institutional framework has trailed the government's experiences 

with fighting the Chechen resistance and coping with the threat of terrorism in the North 

Caucasus. 

As a result of the developments in Chechnya, the Russian government adopted the Federal Law 

"On Combating Terrorism" in 1998, which became the main legal pillar of Russian anti-terrorist 

efforts. The law attempted to define terrorist activity omitting political motivation as one of the 

defining characteristics of the crime. 

It also sketched out the legal regime of the counterterrorist operation, and defined organizational 

basis of counterterrorism placing Russia's Federal Security Service (FSB), and the Ministry of 
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Interior (MVD) at the top of the list of agencies responsible for combating terrorism. 

 

The troops of the FSB, MVD, and military units from other "power" ministries - the Defense 

Ministry, the Ministry of Emergency Situations, and the Border Service – were used in 

counterterrorism and "mop-up" operations in Chechnya as part of the Combined Group of 

Forces. To assist the military battalions in carrying out counterterrorism tasks, the FSB, the 

Interior Ministry, and the Main Intelligence Service of Russia created special task teams for the 

liquidation of terrorists and militants without trial.[1] With a lack of oversight and the virtual 

impunity of the military and special task forces, the counterterrorism operation in Chechnya has 

degenerated into the indiscriminate use of overwhelming military force, characterized by 

deplorable patterns of brutalizing the local population. Frequent abductions, summary 

executions, and torture have had a radicalizing effect on the population. 

In 1999, Russia entered the second Chechen military campaign, and a new wave of terrorist 

violence and insurgency engulfed the country in the early 2000s. The government's reaction to a 

new wave of terrorism was similar to earlier policy responses. President Putin pledged to 

overhaul the system of Russia's security services and develop procedures for coordinating the 

activities of counterterrorism agencies. The Russian government vowed to re-assert its influence 

in the North Caucasus and restore order in the volatile Southern region. The military strategies 

were expanded outside of the Chechen republic, and the presence of military troops in the rest of 

the North Caucasus was substantially increased.[2] Under the pretext of combating terrorism, the 

Kremlin increased the powers of its security services, strengthened the "power vertical," and 

expanded controls over mass media and political life.[3] To streamline the changes in the 

leadership and conduct of counterterrorist operations, the Russian government adopted a new 

Federal Law "On Counteraction to Terrorism", which replaced the earlier version. Entered into 

force in 2006, the law legalizes the application of armed forces for counterterrorism operations 

inside and outside of the country, but provides only scant description of prophylactic measures 

aimed at defending the Russian people and infrastructure against the threat of terrorism. As the 

1998 act "On Combating Terrorism," the 2006 counterterrorism law allows for suspension of 

certain individual liberties and media freedoms in the zone of counterterrorist operations, and 

authorizes counterterrorism units to carry out searches and demolition of suspicious airplanes 
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and ships
47

. 

 

Extensive legislative measures and institutional reforms all point to the Russian desire to learn 

from its experiences of managing horrific acts of terrorism. Notwithstanding the changes at the 

tactical level of counterterrorist operations and development of new means for combating 

terrorism, the basic principles of tackling security threats in Russia have remained essentially the 

same. The striking similarities of the current views on the most effective and appropriate ways of 

combating terrorism to those of the Soviet and Tsarist regimes suggest the palpable continuity of 

Russian counterterrorism. The resemblance of contemporary measures to Soviet and Pre-Soviet 

responses is indicative of an age-old understanding of the terrorist threat that Russia inherited 

from the previous regimes. 

 

Conclusion:  

India is the seventh largest country in the globe and having diverse socio-economic features. 

There are numerous internal conflicts exist in the domestic sphere. Therefore, we have to 

understand the primary concern of the people as to why they are involving in such kinds of 

conflicts. As we observed from the above discussion that internal conflicts are arisen due to 

socio-economic disparities prevailing within the society and it has to be tackle with utmost 

sincerity. However, the role of external interference would not be overruled as our geographical 

conditions are not favourable.        

Civil and Military establishments are all a part of governance that comprises the complex 

mechanisms, processes and institutions, through which citizens and groups articulate their 

interests, mediate their differences and exercise their legal rights and obligations. It is imperative 

to introduced stricter laws to control the anti-national activities but at the same we have protect 

the innocent people from the atrocities of security forces. It is true to say that we have to behave 

as a responsible country and has to follow all the customary and treaty laws of international 

value but at the same time to protect and intact our national integrity and sovereignty are also 

important. Therefore, it is necessary to made laws like the AFSPA for the safeguard of internal 

security.   
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