
 

LEXKHOJ INTERNATIONAL 

JOURNAL                                       

OF CRIMINAL LAW 

ISSN 2456-2297 

 

 

 

 

 

 

 

 

 

 

 

(VOL I ISSUE III) 
Website: www.lexkhoj.com 

  Email ID: lexkhoj@gmail.com 

 

 

 

mailto:lexkhoj@gmail.com


I S S N  2 4 5 6 - 2 2 9 7      V O L U M E  I  I S S U E  I I I          L I J C R L  | 2 

 
 

 

EDITORIAL NOTE 

 

TEAM LEXKHOJ is delighted to announce its Third edition of the criminal law journal. Lexkhoj 

International Journal of Criminal Law is a Peer-Reviewed quarterly Research Journal. Our 

purpose is to provide a journal that offers a multi-disciplinary analysis of issues 

concerning Criminal Law. The journal will strive to combine academic excellence with 

professional relevance and a practical focus by publishing wide varieties of research papers, 

insightful reviews, essays and articles by students, established scholars and professionals as well 

as by both domestic and international authors. 

“An act is not guilty unless the mental state with which it is done is also guilty”. The crime is the 

combination of both Actus reus and Mens rea, and is a single unity. We live in a modern society 

which is subject to major changes that stem from, for instance, internationalization and 

technological development. In many aspects these changes also represent societal challenges that 

demand a rethinking of legal solutions. Our increased connectivity through internet has created 

new opportunities for criminals. Now the crime is not limited to the traditional ways. 

This quarterly issue of the journal would like to encourage and welcome more and more writers 

to get their work published. The papers will be selected by our editors who would rely upon the 

vibrant skills and knowledge immersed in the paper.   

Needless to say, any papers that you wish to submit, either individually or collaboratively, are 

much appreciated and will make a substantial contribution to the early development and success 

of the journal. Best wishes and thank you in advance for your contribution to the Lexkhoj 

international journal of criminal law. 
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ENFORCEMENT OF INDIVIDUAL CRIMINAL RESPONSIBILITY ON INDIVIDUAL 

MEMBERS OF ARMED NON-STATE ACTORS  

Dr. Nadarajah Pushparajah,  

KoGuan Law School, SJTU, Shanghai, China 

ABSTRACT  

International criminal law criminalizes the violations of international norms, including 

international humanitarian law and international human rights law by imposing criminal 

responsibility on individual human beings whether part of state actors or armed non-state actors. 

This article examines the development of international criminal justice in criminalizing the 

serious violations of international humanitarian law and the cross violation of international 

human rights law by armed non-state actors in non-international armed conflicts and the practice 

of international and ad hoc judicial bodies in enforcing individual criminal responsibility on 

individual members of armed non-state actors for the commission of international crimes. This 

article shows the contribution of the post-Cold War international criminal law mechanisms in 

developing individual criminal liability to individual members of armed non-state actors in non-

international armed conflicts. The practice of these judicial bodies demonstrates the ability of 

international criminal justice in prosecuting authors of international crimes in non-international 

armed conflicts. Notwithstanding these 'feats' there are foreseeable challenges ahead which 

incapacitate the ability of the international criminal law to prosecute some alleged 

perpetrators.Nevertheless, the works of the international and ad hoc judicial bodies are crucial to 

the development of international humanitarian law and the individual criminal responsibility of 

individual members of armed non-state actors towards maintenance of peace and security. 

Appreciably, it can be said that these judicial bodies have altered the traditional state-centric 

view by investigating and prosecuting some perpetrators of international crimes in non-

international armed conflicts. 

 

Key Words:  Armed Non-State Actors, Criminal Responsibility, International Criminal Law, 

International Humanitarian Law, Non-International Armed Conflicts. 
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INTRODUCTION 

International Criminal Law (ICL) is a branch of public international law. It criminalizes 

the violations of international norms, including International Humanitarian Law (IHL) and 

International Human Rights Law (IHRL) by imposing criminal responsibility on individual 

human beings whether part of state actors or Armed Non-State Actors (ANSAs). According to 

the International Criminal Law Manual; “[i]nternational criminal law is a body of international 

rules prescribing international crimes and regulating principles and procedures governing the 

investigation, prosecution and punishment of these crimes. International criminal law imposes on 

perpetrators direct individual criminal responsibility for international crimes.”
1
 However, the 

origin of ICL is based on various sources
2
 in addition to public international law.

3
  The aim of 

this article is to examine the development of ICL in criminalizing the serious violations of IHL 

and the cross violation of IHRL by ANSAs in Non-International Armed Conflicts (NIACs)
4
 and 

                                                           
 

*Nadarajah Pushparajah is currently working as a Post-Doctoral Research Fellow at the KoGuan Law School, 

Shanghai Jiao Tong University. Comments are welcome to npushparajah@yahoo.com  
1
 MIŠA ZGONEC-ROŽEJ, INTERNATIONAL CRIMINAL LAW MANUAL 24((Int’l Bar Association’s Human Rights     Inst. 

((IBAHRI) 2010) [hereafter M. ZGONEC-ROŽEJ (2010)].  
2
   As pointed out by M.Cherif Bassiouni:  

International Criminal Law (ICL) is a complex legal discipline that consists of several components 

bound by their functional relationship in the pursuit of its value-oriented goals. These goals include 

the prevention and suppression of international criminality, enhancement of accountability and 

reduction of impunity, and the establishment of international criminal justice. Each of these 

components derives from one or more legal disciplines and their respective branches, including 

international law, national criminal law, comparative criminal law and procedures, and international 

and regional human rights law. These legal disciplines are distinguished on the basis, inter alia, of 

their subjects, contents, scope, values, goals, and methods. Thus, they cannot be easily reconciled. 

Nevertheless, the different components that make up ICL constitute a functional whole, even though 

lacking in the doctrinal cohesiveness and methodological coherence found in other legal disciplines 

whose relative homogeneity gives them a more defined systemic nature. Thus, there is something that 

can be called the system of ICL, which derives from the functional relationship that exists between the 

different components of this discipline and the value-oriented goals it seeks to achieve. This is evident 

in the scholarly writings on ICL,  

in M.CHERIF BASSIOUNI, INTRODUCTION TO INTERNATIONAL CRIMINAL LAW: SECOND REVISED EDITION 1 (Martinus 

Nijhoff 2013) (footnote omitted) [hereafter M. CHERIF BASSIOUNI (2013)]. 
3
   According to Article 38 of the Statute of International Court of Justice(ICJ), the public international law’s sources 

are: 

       a. international conventions, whether general or particular, establishing rules expressly recognized by the 

contesting states; b. international custom, as evidence of a general practice accepted as law; c. the 

general principles of law recognized by civilized nations; d. subject to the provisions of Article 59, 

judicial decisions and the teachings of the most highly qualified publicists of the various nations, as 

subsidiary means for the determination of rules of law. 
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to study the practice of international and ad hoc judicial bodies in enforcing individual criminal 

liability on individual members of ANSAs for the commission of International Crimes.
5
 In order 

to achieve it, this article is divided into three parts. The part one of this article studies the 

development of individual criminal responsibility of the individual members of ANSAs. The part 

two identifies the international crimes, while the final part of this article briefly examines the 

practice of international and ad hoc judicial bodies in prosecuting individual members of ANSAs 

for their involvement in committing international crimes.  

I. DEVELOPMENT OF INDIVIDUAL CRIMINAL RESPONSIBILITY OF INDIVIDUAL 

MEMBERS OF ARMED NON-STATE ACTORS 

Like IHRL, ICL is also a recent trend in international law and was first internationalized 

following the establishment of the Nuremberg and Tokyo tribunals after World War II. As a 

reaction to the atrocities committed by the Axis powers, the Allied powers established these 

international military tribunals to prosecute major Axis war criminals for the violations of IHL 

and custom in the World War II.
6
 These tribunals applied existing international norms such as 

the Geneva Conventions relating to the protection of victims of armed conflict of 1929 and the 

Hague Convention Respecting the Laws and Customs of War on Land to prosecute war 

criminals. However, these documents do not contain any criminal liability.
7
  

While the above-mentioned tribunals imposed individual criminal responsibility on 

offenders (states) of the World War II, Article 9 of the Charter of the Nuremberg tribunal 

addresses individual criminal responsibility of any group by providing, “[a]t the trial of any 

individual member of any group or organization the Tribunal may declare (in connection with 

any act of which the individual may be convicted) that the group or organization of which the 

individual was a member was a criminal organization.”
8
 The inclusion of this provision in the 

                                                                                                                                                                                           
4
  A NIAC means armed conflict between the armed forces of the government and organised ANSAs or between 

such groups within the territory of a State. 
5
 See below for the definition of international crimes. 

6
  See M.CHERIF BASSIOUNI (2013), supra note 2, at.50. See also ROBERT CRYER, ET AL., AN INTRODUCTION TO 

INTERNATIONAL CRIMINAL LAW AND PROCEDURE 111-5  (2
nd

 ed. Cambridge Univ. Press 2010). 
7
  KRIANGSAK KITTICHAISAREE, AN INTRODUCTION TO INTERNATIONAL CRIMINAL LAW AND PROCEDURE 18-9 (2

nd
 

ed. Oxford Univ. Press 2001). See also William A. Schabas,  Punishment of Non-State Actors in Non-International 

Armed Conflict, 26 FORDHAM INT'L L.J.917(2002) [hereinafter W.A. Schabas, 2002] 

8
  Charter of the International Military Tribunal, Nuremberg Trial Proceedings, Vol.1, art.9 ( Nov. 9,2012) 
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Charter is very important in the sense that, it shows the possibility of prosecuting individual 

members of any group. Article 9 was: 

First, it aimed to outlaw certain organizations the purpose of which was military 

government or occupation. A second aim was to punish membership of criminal 

organizations, in particular the SS (SchutzStaffen) Officers. Third, it intended to control 

the assets of such criminal organizations, partly with the purpose of making reparations or 

of paying damages for violations of international law.
9
 

 

It is necessary to stress that, although the tribunal acknowledged a number of Nazi 

organizations as criminal in nature, these organizations were state associated organizations. This 

was the first attempt of international law to impose individual criminal responsibility on 

members of criminal groups
10

 but received condemnation as being ‘victor’s justice’ because they 

were created by the Allied powers.
11

 It should be noted that there was no international criminal 

responsibility for the violations of IHL in NIACs during that period.
12

 These tribunals are touted 

to have contributed to the development of criminal justice and the concept of universal 

jurisdiction in international law. 

Further, the Nuremberg and Tokyo tribunals influenced the codification of the Genocide 

Convention of 1948
13

 and the four Geneva Conventions of 1949.
14

 Article 4 of the Genocide 

Convention provides, “[p]ersons committing genocide or any of the other acts enumerated in 

article III shall be punished, whether they are constitutionally responsible rulers, public officials 

or private individuals.”
15

 However, this Convention does not stipulate the crime of genocide of 

                                                                                                                                                                                           
      http://avalon.law.yale.edu/imt/imtconst.asp 
9
  JORDAN J. PAUST, ET AL., INTERNATIONAL CRIMINAL LAW – CASES AND MATERIALS 73-4 (Carolina Academic 

Press 1996). 
10

  LIESBETH ZEGVELD, ACCOUNTABILITY OF ARMED OPPOSITION GROUPS IN INTERNATIONAL LAW 56(Cambridge 

Univ. Press 2002) [hereinafter L ZEGVELD (2002)]. 

11
  M. ZGONEC-ROŽEJ  (2010), supra note 1, at 50. 

12
   W.A. Schabas (2002), supra note 7, at 917. 

13
 Prevention and Punishment of the Crime of Genocide, Sep.12, 1948, 78 U.N.T.S [hereinafter Genocide 

Convention].  
14

   Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the 

Field, Aug.12, 1949,  6 U.S.T. 3114, 75 U.N.T.S. 31;  Geneva Convention for the Amelioration of the Condition of 

Wounded, Sick and Shipwrecked Members of Armed Forces at Sea, Aug. 12, 1949, 6 U.S.T.3217, 75 U.N.T.S. 85; 

Geneva Convention Relative to the Treatment of Prisoners of War,  Aug.12, 1949, 6 U.S.T.3316,  75 U.N.T.S. 135 

and Geneva Convention Relative to the Protection of Civilian Persons in Time of War, Aug.12, 1949, 6 U.S.T.3516, 

 75 U.N.T.S. 287 [hereinafter Four GCs]. 
15

  Genocide Convention of 1948, supra note 13, art. IV (emphasize added). 

http://avalon.law.yale.edu/imt/imtconst.asp
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ANSAs in NIACs. Subsequent codification of IHL such as the four Geneva Conventions of 1949 

and their Additional Protocols (APs)
16

 also criminalized only violations of these Conventions by 

incorporating “grave breaches” provisions in International Armed Conflicts (IACs).
17

 The state-

centric perception excluded “grave breaches” provisions either in Common Article 3 or APII to 

impose individual criminal responsibility in NIACs.
18

 Thus, individual members of ANSAs can 

escape from the individual criminal responsibility as “grave breaches” provisions were not 

included in the law of NIAC.  

That said, many atrocities in internal armed conflicts were not punished either in the national 

or international courts due to the imprecise nature of ICL with respect to the violations of IHL by 

ANSAs. To some extent, individual members of these groups were not prosecuted in the 

situation of regime change, form a new government or granted amnesty by their parent 

government through peace agreements or deals.
19

 In addition, traditionally ANSAs were 

excluded in being held accountable for violations of IHRL and IHL. As such, even gross 

violations of human rights by ANSAs were merely defined as ‘domestic crime’ and dealt as such 

by the national courts of individual states. Gradually, the development of international law has 

come to include members of ANSAs in ICL enforcement mechanisms. 

ANSAs inclusion was necessitated by the numerous crimes such as genocide, crimes against 

humanity, war crimes and torture that were committed in NIACs after the Cold War era. As these 

atrocities threatened world peace and security, the international community saw the dire need to 

impose ICL obligation on individual members of ANSAs in NIACs too.
20

 The international 

community has focused great attention on creating several ad hoc international institutions to 

address these atrocities committed following the Post-Cold War periods. For instance, the 

International Criminal Tribunal for the former Yugoslavia (ICTY), International Criminal 

                                                           
16

  Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of 

International Armed Conflicts (Protocol I), June 8, 1977, 1125, U.N.T.S. 3 and Protocol Additional to the Geneva 

Conventions of 12 August 1949, and relating to the Protection of Victims of Non-International Armed Conflict 

(Protocol II), June 8, 1977, 1125, U.N.T.S. 609 [hereinafter APII). 
17

  See Four GCs, supra note 14, GC I, art.50; GC II, art. 51; GC III, art. 130; GC IV, art.147 and API, supra note 

16, art.85.  
18

   See Four GCs, supra note 14, Common art. 3 and APII, supra note 16. See also W.A. Schabas (2002), supra note 

7, at 917-8. 
19

   See W.A. Schabas (2002), supra note 7, at 918. 
20

   See, id W.A. Schabas, at.918. 
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Tribunal for Rwanda (ICTR) and International Criminal Court (ICC) and a number of other 

mixed or internationalized criminal courts and tribunals.
21

 Both universal values and the 

importance of international criminal accountability, together with the desire for world order and 

restoring the peace have all been motivations in the creation of these international mechanisms.
22

 

The ICTY and ICTR were established through the United Nations Security Council (UNSC) 

resolutions adopted under Chapter VII of the Charter of the UN in order to investigate the crime 

of genocide and atrocities committed in the former Yugoslavia and Rwanda. Pursuant to 

Paragraph 2 of the UNSC resolution 827, the ICTY was established to prosecute “persons 

responsible for serious violations of international humanitarian law committed in the territory of 

the former Yugoslavia between 1 January 1991.”
23

 The ICTR established through the UNSC 

resolution 955 to prosecute: 

[P]ersons responsible for genocide and other serious violations of international 

humanitarian law committed in the territory of Rwanda and Rwandan citizens responsible 

for genocide and other such violations committed in the territory of neighbouring States, 

between 1 January 1994 and 31 December 1994 and to this end to adopt the Statute of the 

International Criminal Tribunal for Rwanda annexed hereto.
24

 

 

Both Statutes criminalize the violations of IHL and IHRL in NIACs. Article 4 of the ICTR 

Statute criminalizes serious violations of Common Article 3 and APII,
25

 while Article 5 of the 

ICTY recognizes the need to prosecute individuals for crimes against humanity.
26

 Therefore, 

these two international ad hoc tribunals institutionalized the violations of relevant IHL norms of 

NIACs to prosecute individuals whether they belong to states actors or ANSAs. The 

                                                           
21

  See See M.CHERIF BASSIOUNI, Accountability for Violations of International Humanitarian Law and Other 

Serious Violations of Human Rights, in POST- CONFLICT JUSTICE 383 (M.CHERIF BASSIOUNI, eds., Int’l Inst. of 

Higher Studies in Int’l Criminal Sci.2002) [hereinafter M. C. Bassiouni (2002)]. A number of mixed tribunals have 

been established to prosecute individuals for the violations of IHL and custom in NIACs. It is necessary to keep in 

mind that these tribunals have their unique characteristics.   

22
   Id, M. C. Bassiouni (2002), at 383. 

23
  S.C. Res. 827, ¶ 2, U.N. Doc. S/RES/827 (May 25,1993). 

24
   S.C. Res. 955, ¶ 1, U.N. Doc. S/RES/955( Nov.8, 1994). 

25
  See Statute of the International Criminal Tribunal for Rwanda, adopted by, S.C. Res.955, art.4, U.N.Doc. 

S/RES/955, annex (Nov.8, 1994) [hereinafter ICTR Statute]. 
26

  Statute of the International Criminal Tribunal for the  Prosecution of Persons Responsible for Serious Violations 

of International Humanitarian Law Committed in the Territory of the Former Yugoslavia since 1991, art.5, U.N. 

Doc. S/25704, annex (1993), adopted by S.C.Res.827, U.N. Doc. S/RES/827 (May 25, 1993) [hereinafter ICTY 

Statute].  
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establishment of these tribunals contributed in the development of ICL and is an important 

innovation in international law.
 27

  

Another milestone in the development of ICL is the creation of a permanent court of the ICC 

in 1998
28

 with the assistance of the ICTY and ICTR. The United Nations General Assembly 

(UNGA) in its Fifty-Second Session decided to hold the UN Diplomatic Conference of 

Plenipotentiaries on the Establishment of an ICC. Following the conference in Rome, Italy, on 

17 July 1988, 120 States adopted the Rome Statute and it came into operation in July 2002.
29

The 

ICC criminalizes the serious violations of Common Article 3 to the Four Geneva Conventions of 

12 August 1949, other serious violations of law and customs applicable to NIACs. Thus, member 

states and ANSAs are subjected to individual criminal prosecution for the commission of crimes 

outlined in Article 8 (c) (e) of the ICC Statute for the different modes of participation under 

Article 25 (3) and Article 28 of Statute.  

The jurisprudence of these tribunals developed the individual criminal responsibility of 

individual members of ANSAs in NIACs. As pointed out by Theodor Meron, “these 

developments warrant a fresh examination of the present state and future direction of the 

criminal aspects of international humanitarian law applicable to non international armed 

conflicts.”
30

 Therefore, “international criminal tribunals are concerned with individuals rather 

than group accountability.”
31

  

After the 1990s, there was a development of a number of IHL conventions such as 

individual criminal liability of war crimes for serious violations of those conventions. These 

Conventions include Convention on Prohibitions or Restrictions on the Use of Certain 

Conventional Weapons Which May be Deemed to be Excessively Injurious or to Have 

                                                           
27

  "[T]he Security Council explicitly extended international legal obligations and criminal responsibilities directly to 

individuals for violations of international humanitarian law. In doing so, the Security Council provided an important 

innovation of international law . . .” in Virginia Morris, Prosecutor V. Kanyabashi, Decision on Jurisdiction, Case 

No.ICTR-96-15-T, 92  AM. J. INT'L L. 69 (1998). 
28

  M.ZGONEC-ROŽEJ (2010), supra note 1, at 61. 
29

 Rome Statute of the International Criminal Court, July 17, 1998, 2187 U.N.T.S. 90[hereinafter Rome Statute] See 

also ICC, Establishment of the Court ( Nov.13,2012) http://www.icc-

cpi.int/Menus/ICC/About+the+Court/ICC+at+a+glance/Establishment+of+the+Court.htm 
30

  Theodor Meron, International Criminalization of Internal Atrocities, 89 AM. J. INT'L L.554 (1995). 
31

  L. ZEGVELD (2002), supra note 10, at 19-20.  

http://www.icc-cpi.int/Menus/ICC/About+the+Court/ICC+at+a+glance/Establishment+of+the+Court.htm
http://www.icc-cpi.int/Menus/ICC/About+the+Court/ICC+at+a+glance/Establishment+of+the+Court.htm
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Indiscriminate Effects(and Protocols) of 1996,
32

 Second Protocol to the Hague Convention of 

1954 for the Protection of Cultural Property in the Event of Armed Conflict of 1999
33

 

Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of Anti-

Personnel Mines and on their Destruction of 1997
34

 and Optional Protocol to the Convention on 

the Rights of the Child on the Involvement of Children in Armed Conflict of 2000.
35

 For this 

reason, individual liability of the parties is now obviously recognized in the Conventions of the 

law of NIACs. The practice of the international bodies also recognizes the individual liability of 

the member of the parties to the NIAC for war crimes.
36

 

II. INTERNATIONAL CRIMES 

Although it is not the purpose of this article to define each international crime, it will briefly 

identify some international crimes and narrow down their specific importance to the study of this 

article. First and foremost, it is necessary to understand the concept of international crimes as 

asserted by Terje Einarsen: 

‘Universal crimes’ are certain identifiable acts that constitute  grave breaches of rules of 

conduct usually committed, organised, or tolerated by powerful actors; and that, 

according to contemporary international law, are punishable whenever  and wherever they 

are committed; and that require prosecution and punishment through fair trials, or in 

special cases,  some other kind of justice, somewhere at some point.
37

 

 

                                                           
32

  Convention on Prohibitions or Restrictions on the Use of Certain Conventional Weapons Which May be Deemed 

to be Excessively Injurious or to Have Indiscriminate Effects (and Protocols) (As Amended on 21 December 2001), 

art.14, Oct.10, 1980, 1342 U.N.T.S. 137. 
33

  Second Protocol to the Hague Convention of 1954 for the Protection of Cultural Property in the Event of Armed 

Conflict, arts.15 & 16, Mar.26,1999, 2253 U.N.T.S.172. 
34

  Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of Anti-Personnel Mines and on 

their Destruction, art.9, Sep. 18, 1997, 2056. U.N.T.S.211. 
35

 Optional Protocol to the Convention on the Rights of the Child on the Involvement of Children in Armed Conflict, 

art.4,  May 25, 2000, 2173. U.N.T.S. 222. 
36

 On several occasions, UN bodies such as the UNSC, UNGA and Human Rights Council called, urged and 

strongly condemned the serious violations of the law of NIACs and human rights in NIACs. For instance, see 

Nadarajah Pushparajah, Emerging Trend in Applying International Human Rights Law to Armed Non-State Actors 

Beyond the State-Centric System, 1 INT'L J. OF L. & LEGAL JURISPRUDENCE STUD (2014). 
37

  TERJE EINARSEN, THE CONCEPT OF UNIVERSAL CRIMES IN INTERNATIONAL LAW 135 (Torkel Opsahl Academic 

EPublishers 2012) [hereinafter T.EINARSEN (2012)]. 
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The powerful actors comprises of governments and ANSAs as they have the capacity to 

commit these crimes
38

 in times of war and peace.
39

 States have a primary responsibility to 

prevent the commission of international crimes. As specified by William Schabas: 

Definition of an act as an "international crime," as opposed to simply an "ordinary" crime 

against the person, has a number of consequences, whose objective is to facilitate 

prevention and punishment of the act. In the case of international crimes, there may be a 

duty upon States to ensure prosecution of offences committed elsewhere, should they 

obtain custody of a suspected offender. States guarantee that these crimes are adjudicated 

either by trying the accused person themselves, or by extraditing him or her to another 

State that is prepared to do so. This is often known by the Latin expression aut dedere 

autjudicare (literally, "extradite or prosecute"). The principle is designed to ensure that 

perpetrators of particularly serious crimes are brought to justice.
40

  

 

IHL and IHRL treaties impose obligations on states to prosecute or extradite offenders of 

international crimes.
41

 As affirmed  in the preamble of the ICC Statute “that the most serious 

crimes of concern to the international community as a whole must not go unpunished and that 

their effective prosecution must be ensured by taking measures at the national level and by 

enhancing international cooperation.”
42

 Thus, states should take the necessary steps to 

criminalize violations of international crimes at the domestic level. This is “the duty of every 

state to exercise its criminal jurisdiction over those responsible for international crimes.”
43

 

International crimes are considered customary international law and therefore binding on all 

parties as held by Cherif Bassiouni: 

International crimes that rise to the level of jus cogens constitute obligations erga omnes 

which are non-derogable. Legal obligations which arise from the higher status of such 

crimes include the duty to prosecute or extradite, the non-applicability of statutes of 

limitations for such crimes, the non-applicability of any immunities up to and including 

heads of state, the non-applicability of the defense of "obedience to superior orders" (save 

as mitigation of sentence), the universal application of these obligations whether in time of 

                                                           
38

   Id, at 68. 
39

   W.A. Schabas (2002), supra note 7, at 920.  
40

   Id, at 912-3. 
41

 As mentioned above, a number of IHL treaties relevant to the international armed conflict address about the 

obligations of states with respect to international crimes. IHRL treaties also impose the same obligations on states. 

For instance, see Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,  

art.5(2), Dec.10, 1984, 1465. U.N.T.S.85.  
42

  Rome Statute,  supra note 27, Preamble, ¶ 4. 
43

  Id, Preamble, ¶ 6. 
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peace or war, their non-derogation under "states of emergency," and universal jurisdiction 

over the perpetrators of such crimes.
44

 

 

However, there is no common list of international crimes as each international court and 

tribunal has different lists in accordance with their mandate. Further, existing international 

tribunals and courts are not universal in nature as they have limited jurisdiction.
45

 Scholars have 

identified various international crimes which are considered as threats to international peace and 

security. Chrif Bassiouni categorizes jus cogens international crimes based on existing legal 

literatures. These include aggression, genocide, crimes against humanity, war crimes, piracy, 

slavery and slave-related practice.
46

 Pursuant to Antonio Cassese, war crimes, crimes against 

humanity, genocide, torture, aggression and international terrorism are international crimes.
47

 

Cassese does not however consider piracy, illicit trafficking such as narcotic drugs, unlawful 

arms trade, smuggling of nuclear and other potentially deadly materials, money laundering and 

apartheid as international crimes.
48

  

In some other cases, international crimes are listed in a broader sense. They include   piracy, 

torture, terrorism, slavery, international trafficking with illicit drugs, certain offences committed 

on board of the  aircraft and certain unlawful acts against air traffic security, trading of women 

and children, excessive fishing, pollution of the seas, offences against submarine cables and 

pipelines, offences against a person protected by international law, serious apartheid offences, 

international hostage taking, international postal offences, circulation and trafficking in obscene 

materials and falsification and counterfeiting.
49

 

The ICC Statute incorporated only four categories of international crimes: crimes of 

genocide, crimes against humanity, war crimes and the crime of aggression
50

 which are 

considered a threat to the peace, security and well-being of the international community.
51

 The 

practices of the ICTY, ICTR, ICC as well as scholarly writings have all asserted that these lists 
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of international crimes are ‘core’ in ICL. Indeed, these lists of crimes fall under the narrower 

definition of international crimes. This article relies on war crimes, crimes against humanity and 

genocide only. It can be said that the development of international crimes and its inclusion in the 

statutes of international courts and tribunals were impacted by factual situations of conflicts, 

atrocities and expectations of the international community.  

According to William Schabas: 

It is now beyond any doubt that war crimes and crimes against humanity are punishable as 

crimes of international law when committed in non-international armed conflict. Non-State 

actors, who may be members of guerrilla movements, armed bands, and even provisional 

governments, are subject to prosecution on this basis. Where, for whatever reason, trials 

are not possible or desirable before the courts of the territory where the crimes have taken 

place, justice systems of other States may assume their responsibilities and prosecute on 

the basis of universal jurisdiction. Amnesty or some other measure of impunity applicable 

in the State where the crime has taken place, is no obstacle or bar to trial elsewhere. These 

developments in the law - most of them quite recent - mean that perpetrators of serious 

violations of human rights during non-international armed conflicts, including non-State 

actors, are far less likely to escape justice than they were in the past.
52

   

 

It is undoubtedly accepted that individual criminal responsibility can be held against 

individual members of states and ANSAs for the commission of international crimes.  

III. PRACTICE OF INTERNATIONAL AND AD HOC JUDICIAL BODIES IN PROSECUTING 

INDIVIDUAL MEMBERS OF ARMED NON-STATE ACTORS  

As discussed in the part one, after the establishment of the international ad hoc tribunals, 

the ICC and other mixed tribunals, the enforcement of individual criminal responsibility on 

individual perpetrators of ANSAs has been well developed for the commission of core 

international crimes in NIACs.  

The armed conflict in the former Yugoslavia itself constituted both international and 

NIAC in nature and this explains why the ICTY handled the crimes of individual perpetrators. 

Interestingly, the first judgment of the ICTY was Dusko Tadic Appeal Judgement concerning the 

individual liability of Dusko Tadic (member of an ANSA) in a NIAC. Tadic was a leader of SDS 
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(Serbian Democratic Party (Bosnia and Herzegovina)) and participated in the armed conflict 

between May and December 1992 in the Prijedor region. The nature of the conflict in Bosnia and 

Herzegovina was non-international in nature after 19 May 1992.
53

 

In this case, the Appellant argued that individual criminal responsibility is not applicable 

since the armed conflict is non-international in nature and the law of NIAC does not explicitly 

contain any provisions to do so.
54

 However, the Appeal Chamber dismissed this argument and 

stated that “customary international law imposes criminal liability for serious violations of 

Common Article 3, as supplemented by other general principles and rules on the protection of 

victims of internal armed conflict, and for breaching certain fundamental principles and rules 

regarding means and methods of combat.”
55

 In addition, the Appeal Chamber reassured its 

jurisdictional power to impose the individual criminal responsibility in NIACs as follows: 

In the light of the intent of the Security Council and the logical and systematic 

interpretation of Article 3 as well as customary international law, the Appeals Chamber 

concludes that, under Article 3, the International Tribunal has jurisdiction over the acts 

alleged in the indictment, regardless of whether they occurred within an internal or an 

international armed conflict. Thus, to the extent that Appellant’s challenge to jurisdiction 

under Article 3 is based on the nature of the underlying conflict, the motion must be 

denied.
56

 

 

This approach has further been expanded by the ICTR. The creation of the ICTR and its 

jurisprudence proved the prosecution of individual perpetrators in NIAC. The ICTR was vested 

with “the power to prosecute persons responsible for serious violations of international 

humanitarian law committed in the territory of Rwanda and Rwandan citizens responsible for 

such violations committed in the territory of neighbouring States,”
57

 including the “serious 

violations of Article 3 common to the Geneva Conventions of 12 August 1949 for the Protection 

of War Victims, and of Additional Protocol II thereto of 8 June 1977.”
58

 Thus, serious violations 
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of Common Article 3 and the APII in NIAC are considered “a breach of a rule protecting 

important values (which) must involve grave consequences for the victim.”
59

 

Further, the Trial Chamber of the ICTR in the  Prosecutor v.Jean-Paul Akayesu stated that 

the list of guarantees provided in Article 4 of the ICTR Statute are taken from Common Article 3 

to the four Geneva Conventions and Article 4 of the APII and therefore “comprises serious 

violations of the fundamental humanitarian guarantees.”
60

 This has also been recognized as part 

of customary international law and hence “the authors of such egregious violations must incur 

individual criminal responsibility for their deeds.”
61

 Indeed, “criminal responsibility covered by 

Article 4 of the Statute does not depend on any particular classification of the alleged 

perpetrator”
62

 and therefore perpetrator subject to the individual criminal liability regardless of 

their status. 

The first prosecution of the ICC’s was that of Thomas Lubanga Dyilo, a leader of the 

Patriotic Force for the Liberation of the Congo (FPLC), an armed group that operated in Ituri of 

the Democratic Republic of Congo (DRC). Lubanga Dyilo was charged with “crimes of 

conscripting and enlisting children under the age of fifteen into the FPLC and using them to 

participate actively in hostilities within the meaning of Articles (8) (2)(e)(viii) and 25(3)(a) of the 

Statute from early September 2002 to 13 August 2003.”
63

 

There are some other impending cases on some leaders of ANSAs at the ICC. For example, 

Yoweri Museveni, the President of Uganda referred the LRA to the ICC in December 2003 for 

the perpetuation of crimes against humanity and war crimes that resulted in the killing of 

thousands of civilians, abduction of an estimated 20,000 children and forcing them to be sex 
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slaves and child soldiers in Northern Uganda.
64

 To this end, the ICC issued an arrest warrant for 

five leaders of the LRA after the prosecutor's satisfaction with respect to the grounds for the 

crimes.
65

 

Furthermore, the SCSL was established to investigate the commission of international 

crimes in NIACs by both state actors and ANSAs. So far, some members of the Revolutionary 

United Front (RUF) have been prosecuted for committing some international crimes in Sierra 

Leone.
66

 For instance, the RUF in Sierra Leone were accused under different modes of liability 

as follows: 

ISSA HASSAN SESAY, MORRIS KALLON and AUGUSTINE GBAO, by their acts or 

omissions, are individually criminally responsible pursuant to Article 6.1. of the Statute for 

the crimes referred to in Articles 2, 3 and 4 of the Statute as alleged in this Indictment, 

which crimes each of them planned, instigated, ordered, committed or in whose planning, 

preparation or execution each Accused otherwise aided and abetted, or which crimes were 

within a joint criminal enterprise in which each Accused participated or were a reasonably 

foreseeable consequence of the joint criminal enterprise in which each Accused 

participated.
67

 
 

Indeed, ICL and the law of NIACs have been extensively developed by the jurisprudence of 

the international ad hoc, other international and mixed tribunals. This caused the law of NIACs 

to be given a precise outline in the Tadic jurisdiction among others. 
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CONCLUSION 

It is now beyond doubt that ICL imposes individual criminal liability on individual 

members irrespective of their status. It is clear that the post-Cold War ICL mechanism 

contributed to the development of individual criminal responsibility in NIACs. ANSAs inclusion 

was necessitated by numerous crimes such as genocide, crimes against humanity, war crimes and 

torture that were committed in NIACs after the Cold War era. The international community has 

focused great attention on creating several ad hoc international institutions to address these 

atrocities committed following the Post-Cold War periods. It is undoubtedly accepted that 

individual criminal responsibility can be held against individual members of states and ANSAs 

for the commission of international crimes.  

Notwithstanding these 'feats' there are foreseeable challenges ahead which incapacitate 

the ability of the ICL to prosecute some alleged perpetrators. Some contemporary practice 

illustrates granting of amnesty to persons (ANSAs as well as state actors) involved in 

international crimes through peace agreements as a part of conflict resolution and reconciliation 

by governments. The Belfast Agreement is an example of such a practice.
68

 It is necessary to 

stress here that granting amnesty for committed international crimes has been disapproved. 

Indeed, by granting amnesty to ANSAs, the state could easily escape from owning up to its own 

abuses committed during war times. Further, the ICC has been sharply criticized for its inability 

to prosecute perpetrators from non-member states stemming from its dependence on the 

decisions of the United Nations Security Council.
69

 It has also been alleged that the UNSC has 

been exercising its power of referring cases to the ICC quite selectively due to members’ 

political interest and Sudan is a named example.
70

 For instance, present crimes in Syria and Sri 

Lanka are yet to be referred due to individual permanent members’ interest in those states. 

Further, the ICC faces several challenges in implementing its decisions, leading to inevitable 

dead ends. For instance, the ICC has not able to bring Sudan's President and Defense minister as 
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well as five leaders of the LRA of Uganda to the court ever since they were issued arrest 

warrants.  

Nevertheless, the works of the international and ad hoc judicial bodies are crucial to the 

development of the law of NIACs towards maintenance of peace and security. Appreciably, it 

can be said that these judicial bodies have altered the traditional state-centric view by 

investigating and prosecuting some   perpetrators of international crimes in NIACs. 

 

 


