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EDITORIAL NOTE 

 

TEAM LEXKHOJ is delighted to announce its second edition of the criminal law journal. 

Lexkhoj International Journal of Criminal Law is a Peer-Reviewed Monthly Research Journal. 

Our purpose is to provide a journal that offers a multi-disciplinary analysis of issues 

concerning Criminal Law. The journal will strive to combine academic excellence with 

professional relevance and a practical focus by publishing wide varieties of research papers, 

insightful reviews, essays and articles by students, established scholars and professionals as well 

as by both domestic and international authors. 

“An act is not guilty unless the mental state with which it is done is also guilty”. The crime is the 

combination of bothActusreusand Mensrea, and is a single unity. We live in a modern society 

which is subject to major changes that stem from, for instance, internationalization and 

technological development. In many aspects these changes also represent societal challenges that 

demand a rethinking of legal solutions.Our increased connectivity through internet has created 

new opportunities for criminals. Now the crime is not limited to the traditional ways. 

This monthly issue of the journal would like to encourage and welcome more and more writers 

to get their work published. The papers will be selected by our editors who would rely upon the 

vibrant skills and knowledge immersed in the paper.  

Needless to say, any papers that you wish to submit, either individually or collaboratively, are 

much appreciated and will make a substantial contribution to the early development and success 

of the journal. Best wishes and thank you in advance for your contribution to the Lexkhoj 

international journal of criminal law. 
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DEFENCE OF INTOXICATION: JUDICIAL CONFUSION 

*Apeksha Gupta,  

National Law University Odisha 

 

ABSTRACT 

 “Reality doesn’t impress me. I only believe in intoxication, in ecstasy, and when ordinary life 

shackles me, I escape, one way or another. No more walls.”
1 

-Anais Nin 

Intoxication is basically a state wherein the person becomes incapable of normal speech, thought 

or actions because of the ingestion of undue amount of drugs and/or alcohol. IPC interestingly 

has a provision that provides intoxication as a defence for the crime committed, though not 

completely.
2
 

On perhaps none of the defences mentioned in IPC, courts had different views, as is the case 

with “intoxication”. If a person could easily get the defence of intoxication, then every other 

“somebody” will prefer getting intoxicated before committing a crime. Question arises as to Is 

the defense really reasonable enough? Henceforth, this paperhas been kept limited to the 

discussions relating to defense of intoxication and rules governing it.  Further the paper deals 

with current position of law through analysis of the case of “Basdev v. State of Pepsu”
3
 and the 

cases post it followed by the surrounding judicial confusion regarding the “presumption of 

intent” in India. 

INTRODUCTION 

 

Defences in crime have always been a tricky area not only for the jurists to understand and 

implement, but also due to its practical repercussion. Whether the liability can be imposed or 

not?  What punishment should be given in cases where the circumstances favor the accused? 

                                                           
1
Anais Nin :Winter of Artifice & House of Incest, Houghton Mifflin Harcourt P (1936) 

2
 The Indian Penal Code, 1860 

3
Basdev v. State of Pepsu, AIR 488 (1956) 

 

 



I S S N  2 4 5 6 - 2 2 9 7          V O L U M E  I  I S S U E  I I       I L I J C R L  | 5 

 
 

 

This been a grey area in field of criminal justice. Suchexcuses, or rather termed “defences”, is 

been an area of great scrutiny and is interpreted in different manner by jurists.  

 
There are certain instances, where because of few circumstances, things go beyond the control of 

an individual and he gets indulged in criminal behavior. But this forms an integral part of law 

because it is necessary to punish guilty, but at the same time it has to be ensured that not even a 

single innocent should be convicted. Defences are basically formulated to be able to meet all 

kinds of circumstances. Although a defence cannot rescue individual from the liability fully, it 

can reduce the severity of punishment, as he can be convicted for lesser degree of offence  

eg. Culpable homicide instead of murder. The Defence of Intoxication is one of such defense. 
 
Person, who is under the alcohol influence, does not think before saying or doing anything. But a 

point worth mentioning is that the level of alcohol a person consumed plays vital role in 

behavior he shows. It is there that generally people who consume alcohol to large extent are the 

ones who act in inappropriate manner. 
 
“Also it can be said that they are similar to people who have unsound mind. They know various 

consequences of act that they engage in, but they might not know that the act which they are 

indulging in is illegal but still they are to be punished for. There are also many cases wherein the 

“intoxicated person” who does a crime is not guilty. This happens when intoxication occurred 

involuntarily, but in such cases burden of proof to show that intoxication was involuntary and 

against his will lies in hands of accused”.
4
 

 
Therefore, in this paper researcher will discuss in detail the various types of intoxication, When 

is intoxication a defence, Burden of proof, Value of evidence and a critical analysis of “Basdev v 

State of Pepsu” as this judgment led to current state of Judicial confusion. 

RESEARCH QUESTIONS 
 

 

The paper is divided into two parts. First, the author will analyze the law related to Defense of 

intoxication, preparing a theoretical background and foundation required for the analysis of the 

case of Basdev. Second, the author will critically analyze the case in premises and law set in the 

discussion of first part. Also the researcher will describe the judicial confusion that surrounds the 

                                                           
4
P.S.A. Pillai, Criminal Law, (2000) 
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law of defence of intoxication post the case of “Basdev v state of Pepsu”. 

 
Hence the research question for the first part: 

 

What is actually the law and position relating to the Defense of intoxication as in the Common 

law and other countries? Is the defense really reasonable enough? What are the case laws 

related to it? 

 
Research question for the second part: 

 

What is the present law pertaining to the defense of intoxication in India? What are the various 

decisions pertaining to the defense of intoxication, and what is the rationale behind such 

decisions? 

 

METHODOLOGY 
 
To gather the above mentioned information, a qualitative research was conducted about the 

chosen topic. A descriptive method using secondary and some primary sources for the paper has 

been followed. This descriptive method is based on pure theoretical and analytical mode of 

writing. The secondary sources used is inclusive of only qualitative data and apart from that 

books, articles, journals and even web sources have been relied on. Whereas the other secondary 

sources include the Supreme Court and High Court cases and law commission of India 

reportsthat was appropriate for the topic. Overall it’s a theoretical discussion based on doctrinal 

as well as analytical mode of research. 

THE DEFENCE OF INTOXICATION 

 

“A person will be absolved from liability for doing any act in state of intoxication only if he was 

at time of doing it, by reason of intoxication, 

 

(1) either incapable of understanding or knowing the nature of act, or 

(2) the thing that he was doing something wrong or contrary to law;  
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Provided that thing which had intoxicated him had been administered to him without his or her 

knowledge or was given to him against his will.”
5
 

 
“As given in HALSBURY, wherein for criminal charge, it is necessary to prove that the defendant 

had intended or had foreseen particular result of his actions or evidence of intoxication, which 

might make the defendant incapable of forming requisite intention, should be considered along 

with other facts proved so as to determine if he had the necessary required intent. But where in 

cases the offence charged do not require the proof of specific intent, there intoxication by drink, 

drugs or both, can in no case amount to any defence. In cases where, essence of crime is in 

“Negligence”, “Drunkenness” cannot be an excuse. Also drunkenness cannot be a defence in the 

cases of strict liability”.
6
 

APPLICABILITY OF SECTION 86 

 

“Section 85 and 86 of IPC when are read together clearly shows that if intoxication is done 

voluntarily, then the act done will be considered as an offence, doesn’t matter if he is incapable 

of knowing act’s nature or the thing that its wrong or is contrary to law. This section covers 

plainly all offences”. This is the purpose of representation of Section 86, so as to include 

offences that require intent of particular kind or knowledge on part of the intoxicated person. It 

states that in cases where intoxication is involuntary, both knowledge and intention involved in 

the commission cannot be presumed. 

 
However the degree of intoxication which is required in both the sections is the same.To availthe 

exception under Section 86, degree of intoxication must be of such a level that it makes him 

incapable to know the nature of act or that whatever he is doing is right , wrong or is contrary to 

law.
7
 

“If intoxication is short of such a degree then offender will not get the benefit of intoxication. 

There are certain offences which require certain kind of knowledge or intention; Section 86 is 

enacted for meeting those cases. It clearly says that a person that is voluntarily intoxicated will 

                                                           
5
Section 85, Indian Penal Code 1860 

6
HALSBURY’S Laws of England, 4th Edn., Vol. 11, para 28, pp. 26-27 

7
K.D.Gaur, Criminal Law: Cases and Materials, (1999) 
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be considered to have same kind of knowledge as he would have if he was not intoxicated”. 

 
Voluntary intoxication cannot be claimed as a defence for any of the offence. “Drunkenness can 

mark no alteration as to awareness which a person has and if he knew the natural consequences 

of his acts, he is presumed to have intention to cause them. 

 

“But such a presumption can be rebutted merely by showing that when the act was done, his 

mind was affected by the drink he took and that he was totally incapable of forming any 

intention needed for considering his act as an offence”.
8
Such intention cannot be directly proved 

and can only be proved from the circumstances and facts of each event. 

 

“There can be diverse degrees of intoxication and if there is evidence which shows that accused 

gave way to a violent passion due to his drunken state, then it could be concluded that he had 

intended the expected consequences”.
9
“If the evidence shows that he was in a state of 

intoxication where he was incapable of forming the particular intent, then in such cases 

drunkenness can be a ground for changing the nature of offence.
10

 

 

When the person knows the consequences that are natural from his acts, then it is presumed that 

he had the intention to cause them or it can be said that intention can be inferred from the 

knowledge. If guilty knowledge can be inferred by virtue of this section, then it follows the rule 

that guilty intention can also be inferred until and unless there are circumstances and facts to 

repel such inference.” “In Orissa case
11

, accused who was voluntarily drunk, dealt such a blow 

on victim’s skull so much that it crumbled like shell of a coconut. The Court held that intention 

under the section 300 of I.P.C. cannot be inferred.  

 

But in case of voluntary drunkenness, knowledge is to be presumed in the mind of the appellant 

in the same way as if there was no drunkenness. 

                                                           
8
Jonathan Hening, Criminal Law, (1998) 

 

9
Glanville Williams, “Involuntary intoxication”, 105 L.Q.R. 387(1989) 

 

10
D.P.P. v. Beard, AC 479 (1920) 

 

11
Krushna Singh v. State of Orissa, CrLJ 1497 (Ori)(1971) 
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VOLUNTARY DRUNKENNESS 

 When Voluntary drunkenness is not an excuse 

 

When an offence is committed by one who is under influence of liquor, in that case voluntary 

drunkenness is certainly not an excuse. “Simply because the crime is committed by person who 

consumed liquor, the offence never ceases to be an offence. Section 85 and 86 of the Indian 

Penal Code stay clear on this point. Section 86 of I.P.C. states that whenever the offence requires 

a specific knowledge or the intent, then in that situation anyone who does an act in state of 

intoxication will be dealt with as he had same knowledge which he would have had if he wasn’t 

intoxicated”. The cases can be covered under Section 85 I.P.C, if intoxication is due to 

something given to the offender against his wish or will. 

 
“A person under intoxication may be excused if he committed the offence provided the 

intoxicating material had been given without the accused’s knowledge and approval”
12.

 

Advantage of section 85 cannot be demanded if the intoxication is voluntary. 

 When an excuse 
 
Voluntary drunkenness is a factor which has to be considered in two kinds of cases: 

 

 Where a particular intent is essential element of the offence charged, the evidence clearly 

shows that person is in state of intoxication where he is incapable of forming that 

particular intent which is essential for the crime. Even if accused fails to form the 

particular intent, Section 86 of I.P.C. would impute knowledge and he is liable for 

offence of culpable homicide and not for murder. Voluntary intoxication which amounts 

to a proved incapacity in forming the required intent will be an excuse to reduce the 

offence. But this is a question of fact in every case. 

 Where habitual drunkenness resulted in a diseased condition of mind such that accused is 

incapable in knowing the nature of the act or the thing that he is doing something is either 

wrong or contrary to law.” But in such cases Mc Naughten rules, section 84 of IPC will 

come into play and will be absolved from the liability.  

                                                           
12

Smith and Hogan, Criminal Law, ( 1992) 
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BURDEN OF PROOF AND EVIDENCE 

 

Under, Section 85 and 86 of the Indian Penal Code, the accused has to prove that he was actually 

made to drink and that led to loss of equilibrium of mind. It is upon the accused to prove that the 

intoxication was such that would make accused incapable of forming the intent essential for the 

crime. Normal presumption is, “a man intends natural consequences coming from his acts.” 

The accused has to lead evidence to rebut such a presumption by giving evidence of his 

drunkenness and proving the degree of his intoxication to show that his mind was so affected by 

drink that he was not in a position to form any intent essential to constitute the crime. 

“The onus is on prosecution to establish the mensrea and that too beyond all reasonable doubt 

but not in cases of insanity or where it is laid down by statute. Under case of insanity, the burden 

is on Defence to prove insanity but that is on a balance of probabilities”.
13

To invoke immunity 

under Section 85 the accused has to prove that intoxication was not voluntary and by that he lost 

the required equilibrium to judge right and wrong. Also it has to be proved that there was 

inability in suspect in making the intent that was essential for the crime and merely establishing 

the thing that his mind was so affected by drink that he gave way to violent passion does not 

rebut presumption that a man intends the natural consequences coming from his acts. 

If he was not so deep in drinking and from facts it can be found that he knew whatever he was 

about to do, then the rule that a man is always presumed to intend the natural consequences 

coming from his act or acts will apply. Intention is inferred from knowledge.  

 

There are cases where a person because of intoxication may under circumstances be incapable of 

knowing nature of the act he commits, or that it is wrong or is opposing to law, even though his 

state of drunkenness may not be such as to render him incapable of knowing the nature of acts. 

This one is in such cases where the determining of offence’s quality, evidence can be necessary 

of particular state of mind that must not be assumed and found as a fact. 

 

 

                                                           
13

A.P. Simester and G.R. Sullivan, Criminal Law: Theory and Doctrine, (2000) 
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Case analysis of “Basdev V State of Pepsu” for better understanding of current position of law 

dealing with the defence of intoxication. 

The appellant in this case is Basdev charged with murder of a boy, Maghar Singh. Appellant 

asked Maghar Singh, to footstep a little sideways so that he can occupy a seat at a wedding 

function. Maghar Singh didn’t step aside and hence appellant whipped out pistol and shot boy in 

his abdomen. 

The Sessions Judge while delivering the judgment held that the accused was actually excessively 

drunk and on considering the statement given by one of the witness and that according to the 

evidence of Wazir Singh, he was more or less in insensible state. On the basis of this 

circumstance, their lordship’s held that there was absence of motive or premeditation to kill and 

appellant was allowed to take defence of intoxication and was awarded lesser penalty. 

Appeal to High Court: Issues 

 

1. Can intention be presumed or just knowledge? 
 
The judges of high court held that when we talk about knowledge, same kind of knowledge must 

be attributed to the intoxicated manes he would have had if he was not intoxicated. But where 

intention is concerned, it must be gathered from the general circumstances of case with due 

regard to degree of intoxication. But if he was not deep in drinking, and from facts it can be 

found that he was knowing what he was about to do was wrong or contrary to law. Then we can 

apply rule that man is presumed to intend natural consequences coming from his acts.  

What he intends can be judged only by what he says or does and in cases where he says nothing, 

it is his act alone that can guide to decision. But even in such cases state of mind of party is very 

important to be considered.
14

 It needs to be shown that the intoxication was of such degree so as 

to prevent restraining himself from commission of act or to take away the power of forming the 

required intention”. 

 
 

 

 

                                                           
14

K. D. Gaur, Criminal Law, 136, (1999) 
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2. Can voluntary drunkenness be claimed here as an excuse? 
 
The court relied on judgment given in 

15
“Director of Public Prosecutions versus Beard”. In this 

case, a convict raped a girl, aged about 13.  In aid of this act of rape, placed hand on her mouth to 

prevent her from screaming, and at the same time pressed thumb on her throat, that she died of 

suffocation. 3 rules were laid down in this case: 

 
 Insanity, if produced through drunkenness or through other ways, is a Defence to crime 

he is charged with. 


 That the evidence of drunkenness that makes accused incapable of forming the required 

intent essential for the crime must be considered with other facts proved so as to 

determine if he had this intent. 


 That the evidence of drunkenness which falls short of proved incapacity in accused in 

forming the intent essential for the crime, and just proving that his mind was affected 

because of drink such that he more freely gave way to particular violent passion, cannot 

rebut the presumption that the man intends natural consequences coming from his acts. 
16


There is a difference, between the “Defence of insanity caused by excessive drunkenness” and 

“Defence of drunkenness” that produces such condition that the drunken man’s mind is 

incapable to form the mandatory intention.  

Where real insanity, appears as effect of excess alcohol, it gives as complete answer to criminal 

charge as given by insanity through other cause. In cases that falls short of the insanity, there 

evidence of the drunkenness which makes accused incapable of forming the specific intent 

essential to constitute the crime must be considered with other facts proved so as to determine if 

he had or not this intent.  

If evidence of drunkenness is there that falls short of proving any such incapacity and just proves 

that mind of the accused was such affected by the drink that he gave way more readily to certain 

violent passion cannot rebut the presumption of a man intending the natural consequences 

coming from his acts".

 

 

                                                           
15

D.P.P. v. Beard, AC 479 (1920) 
 

16
W.O.Russel, Russel on Crime, (10

th
 ed. 1950) 
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In this case the learned Judges found that though accused was in the influence of drink, influence 

was not so much that the mind was obscured in such a way by drink that to form the required 

intention essential for the crime. Later they went on to observe: 

“All that proof shows is that many a while he was stunned and was rambling in his talk, but the 

evidence also shows that he was completely capable of making himself move independently and 

also in talking coherently also such that he himself made a choice of his seat and that is the 

reason he asked deceased to move away from his place, such that after shooting the deceased he 

attempted to go away but was later secured at some shorter distance”. 

 

All these facts proved that there was no incapacity in accused to form the intention that can cause 

bodily injury that was sufficient in ordinary course to cause death.  

The accused therefore failed to prove such kind of incapacity as may be given to him as defence, 

and hence the law presumes that he had intention for the natural probable consequences coming 

from his acts.  

Hence it can be said that he intended to inflict the bodily injury to the particular deceased and 

here the bodily injury that he had intention to inflict was sufficient in ordinary course of the 

nature to cause death. On such finding the offence was not reduced from murder to culpable 

homicide that is not amounting to murder section 304 of the Indian Penal Code. 

High court at Patiala overruled the decision of trial court and found that the appellant was liable 

for murder as he had both and knowledge and intention in committing the act. The conviction 

and the sentence were held to be right and later the appeal was dismissed. 

 

ANALYSIS OF LEGAL POSITION 

 

When we talk about common law, the law is that it is not just the Intoxication, instead the 

‘Inability to form Intent due to Intoxication’, that acts as defence against the conviction for 

criminal offence; same position has been upheld by Supreme Court of India in the case 

of“Basdev versus. State of Pepsu” 

Nonetheless there are numerous critics on this position of law. And there are various opinions 

that suggest that in the interest of public, intent should be presumed in cases of intoxication that 
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is voluntary in the same way as knowledge presumed under section 86, I.P.C. 

When we look at the case of “D.P.P. v. Beard”
17

 which involved rape and consequently death of 

a young girl, it was stated that “Where a specific Intent is an essential component in the crime, 

proof of a state of drunkenness rendering the accused incapable of forming such intent should be 

taken into consideration in order to determine whether he had in fact formed the Intent 

necessary to constitute the specific offence. If he was so drunk and he was unable of forming the 

intent required he could not be convicted of a crime which was committed only if the Intent was 

proved.”
18

 

Let us look at other cases referred in this case. One among those is “Regina v. Cruse”
19

, where it 

was held that “It appears that both these persons stayed drunk, and though drunkenness is no 

justification for any offence whatsoever, however it is time and again of very excessive position 

in cases where it is a problem of intention.  

An individual may be so drunk to be totally unable to make any intention and nevertheless he 

might be guilty of very excessive violence.”
20

It is important to clarify that although the only fact 

that person was intoxicated when he committed the act is not a Justification; it is a justification 

only if it can be proved that the intoxication had resulted in his inability to form the requisite 

intention. It is inability of forming intention which is at core of this defence, and not merely the 

intoxication itself. 

 

Judges in the immediate case, the landmark case of Baldevv. State of Pepsu used similar line of 

reasoning and had treated ‘inability of forming intention due to intoxication’ as Excuse.  By 

quoting many cases, and relying upon Section 85 of the IPC ruling was given that in case of 

offences which require specific intent, If an individual can prove, that mental state was of such 

level at the time of doing the act, that he was totally incapable to form an intent, then he will not 

be convicted of the offence. 

 

However, evidence in this case proved that appellant’s mind was not obscured so much because 

                                                           
17

Supra note 15 
18

Ibid
 

19
Regina v. Cruse, 173 E.R. 610(1838) 

20
Ibid 
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of intoxication because of which he was not able to form any intent. The accused had failed to 

prove this incapacity and hence the law presumes that he had intention for the natural, probable 

consequences of act. 

This position of law is criticized on many grounds. In this case, accused was convicted because 

he was unable to prove the ‘inability of forming intention because of intoxication’, but there are 

cases where, number of people committing offences is escaped because intent cannot be 

presumed
21

 as per section 86 of the IPC. This led to acquittal in numerous cases.  Aimed at 

stopping such kinds of acquittals, 42nd Report, Law Commission, India
22

suggested that in the 

way knowledge is presumed, in the same way such Intention should be presumed but only in 

cases of voluntary intoxications which means thereby non admission as an excuse of ‘inability of 

forming intent because of intoxication’, in Voluntary Intoxication cases. 

JUDICIAL CONFUSION REGARDING THE DEFENCE OF INTOXICATION 

 

A look at Indian judgments after the case of “Basdevv.State of Pepsu” clearly shows that present 

status of law regarding “Defence of Intoxication” has not changed after the judgment of 

Basdev’s case and inspite of the suggestions given by Law Commission, India, Section 85 as 

well as section 86 have not combined, nor is Intention in circumstances where it is required as an 

essential element is presumed in cases of Voluntary Intoxication. Law under Section 86 of the 

I.P.C., as given by case in 1955 still prevails. However, there has been certain confusion 

regarding usage of the word ‘presumption’ of intent. 

23
Section 86 of the I.P.C. clearly holds that although knowledge is presumed in such case 

ofvoluntary intoxication, but Intent is not presumed. Thus, ‘lack of intent caused due to 

intoxication’ is an excuse. There is confusion regarding whether presence of intention is needed 

to be proved by prosecution, or its absence, has to be proven by defence. 

The case Basdev v. State of Pepsu laid down that intention is to be gathered from attending 

general circumstances of case and laid down its base of non-admission of Excuse of ‘incapacity 

of forming Intention’ upon inability of accused for proving the same. 

                                                           
21

See O. P. Srivastava, principles of Criminal Law, 141, (4
th

 ed. 2005) 
22

42
nd

 Report of the Law Commission of India, (1971) 
23

O. P. Srivastava, principles of Criminal Law, 141, (4
th

 ed. 2005) 
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Same time, it takes into consideration rule laid down in “R. v.Meade”wherein lordships held that 

“….there is presumption that a man intends the natural consequences of his acts”.
24

 

This however, is opposite to writings by Indian authors and jurists who say that section 86 of the 

I.P.C. requires intent proved by prosecution even in the case of Voluntary Intoxication, and if 

they are unable to do this, then the accused will be acquitted which means that there is no such 

rule Section 86 regarding presumption of Intention that need to be disproved by defence. 

In the case of “Prabhunathv. State of Orissa”
25

 that came soon after judgment of Basdev’s case 

the judges ruled that in absence of evidence opposing, “The law assumes that the allegedintended 

to do the natural and likely consequences of his acts”.  

The judgment given is very important because it highlights the surrounding confusion regarding 

the presumption of intention. After this case in “Krushnav.State of Orissa”
26

 the Orissa High 

Court upheld the decision given in case of Basdev v. State of Pepsu acquitted the accused from 

Section 302 because of the ‘incapacity of developing Intention due to Intoxication’, and instead 

was convicted under section 304, Basis of this ruling was that prosecution did not establish any 

motive that could prompt appellant in forming intention to kill and hence hold that Intention 

even in the case of Voluntary Intoxication was to be proved by prosecution and is not a 

presumption which needs to be disproved. This view was criticized by many Indian authors. 

Such confusion is consequence of presumption of Intent that was mentioned in Basdev v. State 

of Pepsu. Is such presumption to be made? Is it the defence or prosecution who needs to prove 

its absence or presence? Such questions still stands unclarified by the Supreme Court. 

 

 

 

 

 

 

 

 

                                                           
24

R. v. Meade, 1 K.B. 895 (1909)  
25

Prabhunath v. State of Orissa, AIR(All) 667 (1957) 
26

Krushna Singh v. State of Orissa, (77) CRLJ 1497(1971) 
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CONCLUSION 

 

After an elaborate discussion and analysis of this case it can be said that if any person gets 

intoxicated and if proved by the accused that it made him incapable to form the required 

intention essential for the crime, he can be granted the defense of intoxication as per section 85, 

86 of the IPC. The precedent set out by the present case and the cases cited in the current case, 

forms the root of the contemporary law in India regarding the defense of intoxication. The same 

was used in many cases which affirm the principle even more. 

Thus, the status of law given in case Basdev v. State of Pepsu is the one which is prevailing 

today, with ‘inability of forming intention due to intoxication’ used as defence, whereby, absence 

of such Intention basically leads to acquittal .Confusion however, prevails as to whether such 

Intent is to be proved by the prosecution or disproved by the defence. The presumption of Intent, 

in offences that require mental element, in voluntary intoxication cases, is not a rational choice. 

It will overstep criminal law boundaries, and can also in this way over-criminalize the conduct. 

Thus, recommendation of 42
nd

report of Law Commission, India, concerning assumption of 

Intent in case of voluntary intoxication may not be good; researcher concludes that ‘inability of 

forming intention due to intoxication’ should actually continue to be admitted, if proved, as 

Excuse in offences wherein Intent is essential. 

But after the discussion it can be clearly said that intoxication is not a strong defense, even 

though if this defence helps in reducing severity of punishment, but the person cannot escape 

from liability totally. This is done so that common man otherwise will respect a lot the law if a 

drunk person does something against some other person, and then he escapes from his conduct 

just because he was so intoxicated so as to think clearly. 

Basically law aims at providing justice for all; hence in this case the aim of law will not be 

achieved, if the drunken man is allowed to go on basis of mere intoxication, if it is produced as a 

complete defense.  

 

 


