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EDITORIAL NOTE 

 

TEAM LEXKHOJ is delighted to announce its second edition of the criminal law journal. 

Lexkhoj International Journal of Criminal Law is a Peer-Reviewed Monthly Research Journal. 

Our purpose is to provide a journal that offers a multi-disciplinary analysis of issues 

concerning Criminal Law. The journal will strive to combine academic excellence with 

professional relevance and a practical focus by publishing wide varieties of research papers, 

insightful reviews, essays and articles by students, established scholars and professionals as well 

as by both domestic and international authors. 

“An act is not guilty unless the mental state with which it is done is also guilty”. The crime is the 

combination of bothActusreusand Mensrea, and is a single unity. We live in a modern society 

which is subject to major changes that stem from, for instance, internationalization and 

technological development. In many aspects these changes also represent societal challenges that 

demand a rethinking of legal solutions.Our increased connectivity through internet has created 

new opportunities for criminals. Now the crime is not limited to the traditional ways. 

This monthly issue of the journal would like to encourage and welcome more and more writers 

to get their work published. The papers will be selected by our editors who would rely upon the 

vibrant skills and knowledge immersed in the paper.  

Needless to say, any papers that you wish to submit, either individually or collaboratively, are 

much appreciated and will make a substantial contribution to the early development and success 

of the journal. Best wishes and thank you in advance for your contribution to the Lexkhoj 

international journal of criminal law. 
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DEATH PENALTY: IS IT REALLY A FETTER ON FREEDOM? 

 *Dr. Bhavana Sharma, Assistant Professor,  

Department of Laws, Maharaja Agrasen University 

  

ABSTRACT 

In most of the countries of the world, Death Penalty is exercised as a mode of punishment since 

time immemorial. Whether death penalty should be abolished or retained is still a matter of 

debate and since this date no conclusion can be withdrawn.   The imposition of the death penalty 

allows society to express its moral outrage at the commission of the most outrageous of offenses. 

Death penalty tries to restore social order, which has been upset by the commission of a terrible 

crime. Indian society is still in its developing stages where heinous crimes are the order of the 

day. So, in such circumstances, it needs strict laws such as death penalty. However, it is awarded 

only in rarest of the rare cases.    

Keywords: Cases, Court, Death Penalty, Offender, Punishment, Victim. 

Introduction: The word “capital” originated from the Latin word “capitalis", which means 

"regarding the head". Because in ancient times, capital crimes were punished by severing the 

head and it has been used in almost all the societies throughout the history. So, the capital 

punishment is the execution of a person by the state as punishment for a crime. And today, a 

person is punished with this punishment for premeditated murder, espionage, treason, or as part 

of military justice. However, in some countries, sexual crimes, such as rape, adultery and 

sodomy, religious crimes such as apostasy (the formal renunciation of the State religion) and 

drug trafficking carry the death penalty. In China human trafficking and serious cases of 

corruption are also punished by the death penalty. 

Currently, most of the countries of the world have abolished the death penalty. There is no doubt 

in it that human life is valuable. But the question arises that such life of offender should be 

valued over the life of victim. Some of those against capital punishment believe that human life 

is so valuable that even the worst murderers should not be deprived of the value of their lives. 
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They believe that the value of the offender's life cannot be destroyed by the offender's bad 

conduct - even if they have killed someone. But are these views justified and does not hinder the 

way of justice in large? Because while favouring for the right of offender, aren’t we violating the 

right of victim? These are some issues relating to death penalty which are still unanswered even 

after discussions, debates and arguments.   

Proponents also contend that there are two facets to the deterrent aspect of the death penalty: not 

only is the condemned forever incapacitated from murdering again, but potential murderers are 

dissuaded from committing their crimes by fear of being executed.  

Provisions for death sentence in Indian Laws: 

(1) The Indian Penal Code prescribes death penalty as an alternative punishment to life 

imprisonment for 11 kinds of offences.  

(2) Section 31 A of the Narcotic Drugs and Psychotropic Substances Act, 1985 prescribes 

mandatory death sentence for certain offences. 

(3) Section 3(2) (i) of the Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) 

Act, 1989 also prescribes for mandatory death sentence. 

(4) The Commission of Sati (Prevention) Act, 1987 also prescribes for the provisions of 

death penalty.  

(5) The National Security Guards Act, 1986 and Indo-Tibetan Border Police Act, 1992 also 

prescribes for the death penalty in certain offences. 

Constitutional Validity of Death Penalty in India: The question of constitutional validity of 

the death penalty was first of all raised in Jagmohan v. State of U.P.,
1
 in which the bench of 

five judges refused to follow the U.S. decision in Furman v. Georgia
2
 in which death penalty 

was declared as violative of 8
th

 Amendment. The court laid down that Western experience could 

not be followed blindly because “social conditions are different and so also the general 

intellectual level.”
3
 In coming to the conclusion that capital punishment was neither 

                                                           
1
 (1973) 1 SCC 20. 

2
 33 L Ed 2d 346. 

3
 Supranote 1, at 28. 
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unreasonable not opposed to public interests, the court drew support from the 35
th

 Report of the 

Law Commission and the fact that on four occasions between 1956 and 1962 bills or resolutions 

tabled in Parliament for abolition of death penalty has been rejected. Negativing the argument of 

excessive delegation the court opined.
4
    

The Constitutional validity of Death Penalty was again raised in Bachhan Singh v. State 

of Punjab,
5
 section 354(3) of the Cr.P.C. required that the judgement recording conviction for an 

offence punishable with death shall state special reasons for such sentence.
6
 The judgement in 

this case is the source of contemporary death penalty jurisprudence in India. The principle of 

“imposition of death penalty in rarest of the rare cases” and the principle that “the courts must 

impose the death sentence on a convict only if the alternative sentence of life imprisonment is 

unquestionably foreclosed” were introduced in this case.     

In Rajendra Prassad v. State of U.P.
7
  the court held that the special reasons necessary 

for imposing the death penalty must relate not to the crime but criminal. It could be awarded only 

if the security of the state and society, public order and the interest of the general public 

compelled that course.
8
 

The majority of four judges in Bachhan Singh negative the challenge to the 

constitutionality of Death Penalty, affirmed the decision in Jagmohan and overruled Rajendra 

Prasad in so far as it sought to restrict the imposition of death penalty only to cases where the 

security of the state and society, public order and the interests of the general public were 

threatened.
9
  

                                                           
4
 Ibid, at 35. 

5
 1980 (2) SCC 684. 

6
 The Joint Committee of Parliament in its Report stated the object and reason of making the change, as follows: A 

sentence of death is the extreme penalty of law and it is but fair that when a court awards that sentence in a case 

where the alternative sentence of life imprisonment is also available, it ahould give special reasons in support of the 

sentence.     
7
 (1979) 3 SCC 646. 

8
 Dr. S. Muralidhar, “Hang them now, hang them not: India’s travails with the Death Penalty” 40 (JILI) 14(1998). 

9
 The dissenting opinion of Bhagwati J. (as he then was) is reported in Bachhan Singh v. State of Punjab (1982) 3 

SCC 24. 
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The majority said:
10

 “A real and abiding concern for the dignity of human life postulates 

resistance to taking a life through law’s instrumentality. That ought not to be done save in the 

rarest of rare cases when the alternative option is unquestionably foreclosed.”
11

 

In Machhi Singh v. State of Punjab,
12

 the court explained that following questions should   

be answered to apply the guidelines:
13

 

(a) Is there something uncommon about the crime, which renders sentence of imprisonment 

for life inadequate and calls for a death sentence? 

(b) Are the circumstances of the crime such that there is no alternative but to impose death 

sentence even after according maximum weightage to the mitigating circumstances, 

which speak in favour of the offender? 

Again, in Shashi Nayar v. Union of India
14

 and the Court laid down, “ judicial notice…..of 

the fact that the law and order situation in the country has not only not improved since 1967 but 

has deteriorated over the years and is fast worsening today.”
15

      

The reason afforded by the court for either confirming sentence or commuting it appears to 

invariably turn on the nature of the crime or on the role of the offender in crime. The background 

of the offender and the possibility of his reformation and rehabilitation are seldom accounted 

for.
16

  

Kuljeet Singh v. Union of India,
17

 the court said, “The survival of an orderly society 

demands the extinction of the life of persons like……………. who are a menace to social order 

and security.”
18

  

                                                           
10

 Dr. Y.S. Chitale, Senior Advocate, at 751. 
11

 Ibid. 
12

 (1983) 3 SCC 470. 
13

 Ibid, at 749. 
14

 (1992) 1SCC 96. The petioner’s husband was convicted for the murder of his father and step-brother. The petition 

was filed after his mercy petition had been rejected first by the President of India and then by the Governor of 

Jammu and Kashmir.  
15

 (1992) 1SCC 96, at 99. 
16

 The cases that follow are only illustrative. 
17

 (1981) 3 SCC 324. 
18

 Ibid, at 325. A subsequent petition questioning the rejection of their mercy petition by the President was also 

dismissed.   
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In Dhananjoy Chaterjee v. State of West Bengal
19

 the court said; “In our opinion, measure 

of punishment in a given case must depend upon the atrocity of the crime; the conduct of the 

criminal and the defenceless and unprotected state of the victim. Imposition of appropriate 

punishment is the manner in which the courts respond to the society’s cry for justice against the 

criminals. Justice demands that courts should impose punishment befitting the crime so that the 

courts reflect public abhorrence of the crime. The court must not only keep in view the rights of 

the criminal but also the rights of the victim of crime and the and the society at large while 

considering imposition of appropriate punishment” 

In Mahesh v. Madhay Pradesh,
20

 which was a case of multiple brutal murders, the court 

said; “It will be a mockery of justice to permit these appellants to escape the extreme penalty of 

law when faced with such evidence and such cruel acts. To give the lesser punishment for the 

appellants would be to render the justicing system of this country suspect. The common man will 

loose faith in courts. In such cases he understands and appreciates the language of deterrence 

more than the reformative jargon.”     

Way Ahead: Abolition or retention of death penalty, which should be chosen by India? These 

are the moral questions that must be asked by an individual considering this debate, and 

attempting to fully weigh its pro and con arguments. We cannot deny this fact that punishment is 

a social custom which is imposed on those who break the law which is necessary for any society. 

In India, the courts have already laid down in a number of cases that death penalty should be 

given in the rarest of the rare cases only.  It should be retained for incorrigibles and hardened 

criminals otherwise it will lead to failure of the justice.  

In Bariyar’s Case
21

 Justice Sinha also urges the judiciary to not be influenced by public 

outrage while imposing death sentence. He emphasizes the importance of individual rights over 

majoritarian aspirations and states that social necessity can’t be a justification for the imposition 

of death sentence.
22

 But, in a country, where daughter-in-law are still burnt for dowry, women 

                                                           
19

 (1994) 2 SCC  220, at 239. The case involved the rape and murder of a teenage girl in Calcutta. This paasage was 

cited in the confirming judgement in  Jai Kumar v. State of M.P. (1982) 2 SCC 101. 
20

 (1987) 3 SCC 80, at 82. Followed in Sri Mahendra Nath Das v. State of Assam, 1999 (3) SCALE 700. 
21

 Santosh Kumar Bariyar v. State of Maharshtra[1] 2009 (7) SCALE 341. 
22

 Ibid. 

http://www.blogger.com/post-create.g?blogID=6737639010858436773#_ftn1
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are being raped brutally for enjoying her fundamental rights guaranteed under the Constitution of 

India, she is being attacked with acid for denying the proposals of marriage or going-around with 

male, in such a scenario or social circumstances, can we justify the abolition of death penalty. 

Can be argue the death penalty awarded to Mohammad Ajmal Kasab who was convict of 2008 

Mumbai attacks or of Afzal Guru, who were serious threats to peace of Indian society? One thing 

is clear that a society can survive in peace and prosperous only if the offenders which are burden 

on society can be removed. Thus, Indian society still needs punishment of death penalty which is 

already applied only in rarest of the rare cases.  
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