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EDITORIAL NOTE 

 

TEAM LEXKHOJ is delighted to announce its Second edition of the criminal law journal. 

Lexkhoj International Journal of Criminal Law is a Peer-Reviewed Monthly Research Journal. 

Our purpose is to provide a journal that offers a multi-disciplinary analysis of issues 

concerning Criminal Law. The journal will strive to combine academic excellence with 

professional relevance and a practical focus by publishing wide varieties of research papers, 

insightful reviews, essays and articles by students, established scholars and professionals as well 

as by both domestic and international authors. 

“An act is not guilty unless the mental state with which it is done is also guilty”. The crime is the 

combination of both Actus reus and Mens rea, and is a single unity. We live in a modern society 

which is subject to major changes that stem from, for instance, internationalization and 

technological development. In many aspects these changes also represent societal challenges that 

demand a rethinking of legal solutions. Our increased connectivity through internet has created 

new opportunities for criminals. Now the crime is not limited to the traditional ways. 

This monthly issue of the journal would like to encourage and welcome more and more writers 

to get their work published. The papers will be selected by our editors who would rely upon the 

vibrant skills and knowledge immersed in the paper.  

Needless to say, any papers that you wish to submit, either individually or collaboratively, are 

much appreciated and will make a substantial contribution to the early development and success 

of the journal. Best wishes and thank you in advance for your contribution to the Lexkhoj 

international journal of criminal law. 
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ANALYZING THE CASE SHANTI B.K. V. HMG, IN ESTABLISHING SENTENCING 

JURISPRUDENCE IN NEPAL: A COMPARATIVE STUDY 

* Prabhat Chhetri,  

Nepal Law Campus, Tribhuvan University  

                                                          

According to Black Law Dictionary, sentencing is the judgment that a court formally pronounces 

after finding a criminal defendant guilty, the punishment imposed on a criminal wrongdoer.
1
 By 

providing the link between criminal law and the penal system proper, courts fulfill the key 

function of relating offences in general to the punishment of particular offenders. Sentencing 

policy is therefore a subject of great concern to the criminal lawyer and criminologist alike.
2
 The 

sentencing policy differs with nation. Nepal and India do not have structured sentencing 

guidelines that have been issued either by the legislature or the judiciary. In this backdrop, the 

case of Shanti B.K. v HMG
3
 (hereinafter, Shanti B.K Case) is a leading case, where Nepalese 

Supreme Court had pronounced in the issue of sentencing policy and discretion on sentencing 

policy. 

In this case, Shankti B.K. killed her new born baby, which was conceived by her illicit 

relationship, when her husband was in India for work. The public prosecutor argued that since 

she killed a child, she was liable for the life imprisonment as per the No. 13(3) of Chapter on 

Homicide, General Code (Muluki Ain), 1963. The main issue raised in this case was whether life 

imprisonment punishment should be mitigated or not considering the gravity of offence.  

The Supreme Court held that Shanti B.K. should be liable for 5 years imprisonment. While 

sentencing, the court exercised it's discretionary power grated by No. 188 of Chaper on Court 

Proceeding, General Code (Muluki Ain), 1963; whereby judge has an authority to excercie wide 

and comprehensive discretion in mitigating punishment, if judge feels that imprisonment for life 

                                                           
1
 BLACK'S LAW DICTIONARY 1367 (7th ed. 1999) 

2
 Hermann Mannheim, Some Aspects of Judicial Sentencing Policy, 67 Yale Law Journal 961, 961 (1958). 

3
 Shanti B.K. v HMG [ NKP (Nepal Law Journal) 2004; vol. 6, pg. 769] 
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for the accused is harsh and that the circumstances of the case show grounds of mitigation.
4
 The 

Supreme Court reasoned that since the accused confessed the crime, helped in the investigation, 

and committed the crime the save herself from social disgrace; her sentence should be 

mitigation.   Such exercise of discretion in sentencing is found in India too. The Indian Penal 

Code provides for wide discretionary powers to the judge   once   the   conviction   is   

determined.   The   Code   talks   about sentencing chiefly in S. 235, S. 248, S. 325, S. 360 and S. 

361. S. 235 is a part of Chapter 18 dealing with a proceeding in the Court of Session. In March 

2003, the Committee on Reforms of Criminal Justice System (the Malimath Committee), rightly 

observed that, "Indian Judge has wide discretion in awarding the sentence within the statutory 

limits.  There is now no guidance to the Judge in regard to selecting the most appropriate 

sentence given the circumstances of the case.  Therefore each Judge exercises discretion 

accordingly to his own judgment.  There is therefore no uniformity.  Some Judges are lenient and 

some Judges are harsh." 
5
 Hence, it is well evident that discretion influences the sentencing 

widely, both in Nepal and India, which is well reflected in Shanti B.K.'s Case and legal 

provisions and official reports of India.  

The division bench of Supreme Court in Shanti B.K. Case emphasized that the nature and 

limitation of punishment should be fixed while enacting laws, and sentencing different 

punishment for similar crimes is unconstitutional.  In a leading Indian case of Narender Singh v. 

State of Punjab
6
, the Indian Supreme Court has emphasized the need of sentencing guidelines 

stating that there are provisions, statutory or otherwise in other countries, which may guide 

judges for awarding specific sentence. The Supreme Court also stated that the prevalence of such 

guidelines may not only aim at achieving consistency in awarding sentences in different cases, 

such guidelines normally prescribe the sentencing policy as well. Again the Indian Malimath 

Committee views that, "In some countries guidance regarding sentencing option[s] is given in 

the penal code and sentencing guideline laws.  There is need for such law in our country to 

minimize uncertainty to the matter of awarding sentence.  There are several factors which are 

relevant in prescribing the alternative sentences.  This requires a thorough examination by an 

                                                           
 
4
 General Code (Muluki Ain), 1963, Chapter on Court Management Number 188 

5
 Government of India, Ministry of Home Affairs, Committee on Reforms of Criminal Justice System Report 170 

(Mar. 2003), http://www.mha.nic.in/hindi/sites/upload_files/mhahindi/files/pdf/criminal_justice_ system.pdf. 
6
 Narinder Singh v. State of Punjab [(2014) 6 SCC 466] 

http://www.mha.nic.in/hindi/sites/upload_files/mhahindi/files/pdf/criminal_justice_%20system.pdf
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expert statutory body."
7
 Hence the Shanti BK case has focused on limitation of discretion in 

sentencing, application of uniform discretion in similar case, and requirement for the fixation of 

limitation of discretion while enacting laws; which is also well reflected in Indian leading cases, 

and even in Malimath Committee Report.   

The Nepalese Court in Shanti B.K. Case also opinioned that due to lack of National Punishment 

Policy, the judiciary should adopt similar sentences for similar cases.  The court also provided 

guidelines for while exercising their discretionary power; whereby age of the offender, victim’s 

perception towards the crime, past record of the offender, the magnitude of suffering sustained 

by the victim or by the society and cooperation of the offender to the court by speaking truth and 

so forth were pointed out as possible grounds of mitigation of punishment.
8
 In India, the 

Supreme Court’s judgment in Soman v. Kerala opinioned that number of principles that it has 

taken into account “while exercising discretion in sentencing,” such as proportionality, 

deterrence, and rehabilitation. As part of the proportionality analysis, mitigating and aggravating 

factors should also be considered, the Court noted.
9
 In State of M.P. v. Bablu Natt, the Indian 

Apex court stated that “[t]he principle governing imposition of punishment would depend upon 

the facts and circumstances of each case.  An offence which affects the morale of the society 

should be severely dealt with.
10

 Similarly in Shailesh Jasvantbhai and Another v. State of Gujarat 

and Others, Indian Supreme Court verdict that “   In   operating   the   sentencing   system,   law   

should   adopt   the corrective machinery or deterrence based on factual matrix. The facts and 

given circumstances in each case, the nature of the crime, the manner in which it was planned 

and committed, the motive for commission of the crime, the conduct of the accused, the nature of 

weapons used and all other attending circumstances are relevant facts which would enter into the 

area of consideration."
11

 Hence, the view of Nepalese Supreme Court in Shanti Case regarding 

the uniformity while sentencing similar crime, and guidelines laid while exercising discretion 

                                                           
 
7
 Supra note 4 

8
 Ganesh Bhattarai, Sentencing Policy in Nepal, 1 Kathmandu Law Review. 199, 208 (2008) (as quoted from the 

case Shanti B.K. v. HMG)  
9
 Soman v. State of Kerala, [(2013) 11 S.C.C. 382] 

10
 State of M.P. v. Bablu Natt, [(2009) 2 S.C.C. 27] 

11
 Shailesh Jasvantbhai and Another vs. State of Gujarat and others  [(2006) 2 SCC 359] 
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possess several significances to develop jurisprudence on sentencing; which has been evolved in 

India by case-by-case basis.  

 

Conclusion: 

From above illustrations we can conclude that Shanti B.K. case is the landmark case as it reflects 

the application of discretion in sentencing, lays guidelines to limit the discretion and also 

emphasizes on importance of uniformity in the application of discretion – precisely a landmark 

decision to establish jurisprudence in Nepalese sentencing policy and discretion.  It must be 

noted that the jurisprudence established by Shanti B.K. case has also been established by Indian 

Supreme Court in several instances. Both, Nepal and India lacks proper sentencing policy, and 

influence of discretion is reflected extensively on court verdicts. As pointed by the Supreme 

Court of India such has resulted to judge centric sentencing rather than principled sentencing.
12

 

Again, Nepalese Supreme Court has opinioned difference in sentencing for similar nature crime 

an unconstitutional
13

. Hence, application of uniform sentencing policy is an immense need for 

both nations. 

 

  

                                                           
 
12

 Sangeet & Anr. v. State of Haryana [(2013) 2 SCC 452] 
13

 Shanti B.K. v HMG [ NKP (Nepal Law Journal) 2004; vol. 6, pg. 769] 


