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EDITORIAL NOTE 

 

TEAM LEXKHOJ is delighted to announce its Third edition of the criminal law journal. Lexkhoj 

International Journal of Criminal Law is a Peer-Reviewed Quarterly Research Journal. Our 

purpose is to provide a journal that offers a multi-disciplinary analysis of issues 

concerning Criminal Law. The journal will strive to combine academic excellence with 

professional relevance and a practical focus by publishing wide varieties of research papers, 

insightful reviews, essays and articles by students, established scholars and professionals as well 

as by both domestic and international authors. 

“An act is not guilty unless the mental state with which it is done is also guilty”. The crime is the 

combination of both Actus reus and Mens rea, and is a single unity. We live in a modern society 

which is subject to major changes that stem from, for instance, internationalization and 

technological development. In many aspects these changes also represent societal challenges that 

demand a rethinking of legal solutions. Our increased connectivity through internet has created 

new opportunities for criminals. Now the crime is not limited to the traditional ways. 

This Quarterly issue of the journal would like to encourage and welcome more and more writers 

to get their work published. The papers will be selected by our editors who would rely upon the 

vibrant skills and knowledge immersed in the paper.  

Needless to say, any papers that you wish to submit, either individually or collaboratively, are 

much appreciated and will make a substantial contribution to the early development and success 

of the journal. Best wishes and thank you in advance for your contribution to the Lexkhoj 

international journal of criminal law. 
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L.C. GOLAKNATH AND ORS. VS STATE OF PUNJAB AND ANRS. 

*Dipankar Madaan & Urvashi Raina, Jammu University 

 

 This is the famous case where the “doctrine of prospective over ruling” was drawn out and 

absolute restrictions of powers of parliament in respect of amendment of fundamental rights. 

It is commonly acknowledged that when a judicial pronouncement is made, it not only applies to 

any particular case but the ratio would apply to the future cases also. This is also the essence of 

the concept of precedent. In other words, the law declared by the court is not descriptive as the 

court holds it but also prescriptive in the sense the future judges have to use it. This is other 

words, places precedent on a higher pedestal- a major source of law. 

Precedent, as a source of law, is both declaratory and constitutive of law. And traditionally, the 

rule of retrospectivity is the norm. This means that when a law is declared invalid, then it is 

deemed to be invalid from the date law had come into existence or the date on which it was 

enacted. Thus, the rule of retrospective operation of a decision or pronouncement of a court, 

which is also one of the indispensable features of a precedent, confirms to the declaratory 

character of a precedent. This, in essence, is what is meant by Balckstonian principle wherein he 

says that judges do not make law, but only declare the law. Thus, we see that the declaratory 

theory supports retroactive operation of a precedent. 

Now, the concept of Prospective Overruling, as the title of the project reflects, is a deviation 

from the principle of retroactive operation of a decision and thus, a deviation from the traditional 

Blackstonian principle too. This principle, borrowed from the American Constitution, found its 

application first in the famous case of Golaknath v. State of Punjab. To illustrate, in very simple 

words, the implication of the invocation of the doctrine is that the decision of such a case would 

not have retrospective operation but would operate only in the future, i.e., have only prospective 

operation. This project now seeks to embark on a detailed analysis of the application and 

implications, both positive and negative, of the doctrine in the light of its invocation in the above  

 



I S S N  2 4 5 6 - 2 2 9 7      V O L U M E  I  I S S U E  I I I         L I J C R L | 5 

 
 

 

PETITIONER: I. C. GOLAKNATH & ORS. Vs. RESPONDENT: STATE OF PUNJAB & 

ANRS. (With Connected Petitions)  

DATE OF JUDGMENT: 27/02/1967  

 

BENCH: 

 

RAO, K. SUBBA (CJ)  

WANCHOO, K.N.  

HIDAYATULLAH, M. SHAH,  

J.C. SIKRI, S.M. BACHAWAT,  

R.S. RAMASWAMI, V. SHELAT,  

J.M. BHARGAVA,  

VISHISHTHA MITTER,  

 

Citation: 1967 AIR 1643, 1967 SCR (2) 762 

 

Citator Info 
[1]

 

RF 1967 SC1776 (7)  

F 1968 SC1395 (7) 

RF 1970 SC 898 (61)  

RF 1972 SC 425 (7,16,21)  

D 1972 SC 963 (27)  

O 1973 SC1461 (10,15,16,17,25,30,32,37,50,51  

RF 1975 SC2299 (251,325,522,576,577,649)  

F 1976 SC 490 (196)  



I S S N  2 4 5 6 - 2 2 9 7      V O L U M E  I  I S S U E  I I I         L I J C R L | 6 

 
 

 

RF 1976 SC1207 (283,285,397,548)  

R 1977 SC1027 (42)  

R 1978 SC 68 (89,101,233,261)  

D 1978 SC 489 (9)  

E&R 1978 SC 597 (19)  

RF 1979 SC1550 (9)  

RF 1980 SC1762 (5)  

RF 1980 SC1789 (86)  

Golaknath v. State of Punjab (1967 AIR 1643, 1967 SCR (2) 762), or simply the Golaknath case, 

was a 1967 Indian Supreme Court case, in which the Court ruled that Parliament could not 

curtail any of the Fundamental Rights in the Constitution. It was in the case of Golaknath v. State 

of Punjab, that the then Chief Justice Subba Rao had first invoked the doctrine of prospective 

overruling. He had taken import from American Law where Jurists like George F. Canfield, 

Robert Hill Freeman, John Henry Wigmore and Cardozo had considered this doctrine to be an 

effective judicial tool. In the words of Canfield, the said expression means: 

"........ a court should recognize a duty to announce a new and better rule for future transactions 

whenever the court has reached the conviction that an old 

Facts; - 

The family of Henry and William Golak Nath held over 500 acres of farmland 

in Jalandhar, Punjab. In the phase of the 1953 Punjab Security and Land Tenures Act, the state 

government held that the brothers could keep only thirty acres each, a few acres would go to 

tenants and the rest was declared 'surplus'. This was challenged by the Golak Nath family in the 

courts and the case was referred to the Supreme Court in 1965. The family filed a petition under 

Article 32 challenging the 1953 Punjab Act on the ground that it denied them their constitutional 

rights to acquire and hold property and practice any profession (Articles 19(f) and (g)) and to 

equality before and equal protection of the law (Article 14). They also sought to have the 

Seventeenth Amendment – which had placed the Punjab Act in the Ninth Schedule – 
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declared ultra vires 
[2] 

Issue: - 

The issues involved were whether Amendment is a “law” under the meaning of Article 13(2), 

and whether Fundamental Rights can be amended or not. 

Judgment; - 

The judgment reversed the Supreme Court's earlier decision which had upheld Parliament's 

power to amend all parts of the Constitution, including Part III related to Fundamental Rights. 

The judgement left Parliament with no power to curtail Fundamental Rights. 
[3]

 

The Supreme Court, by thin majority of 6:5, held that a constitutional amendment under Article 

368 of the Constitution was an ordinary 'law' within the meaning of Article 13(2) of the 

Constitution. The majority did not believe there was any difference between ordinary legislative 

power of the parliament and the inherent constituent power of parliament to amend the 

Constitution. The majority did not agree with the view that Article 368 of the Constitution 

contained "power and procedure" to amend, but instead believed that the text of Article 368 only 

explained the procedure to amend the constitution, the power being derived from entry 97 of the 

List I of the VII Schedule to the Constitution. 

Since according to Article 13(3), the parliament could not make any law that abridges the 

Fundamental Rights contained in Part III of the Constitution, a constitutional amendment, also 

being an ordinary law within the meaning of Article 13, could not be in violation of the 

fundamental rights chapter contained in the Constitution of India. Therefore, all constitutional 

amendments thus far which were in contravention or which had made an exception to 

fundamental rights chapter of the Constitution were said to be void. 

"As this court for the first time has been called upon to apply the doctrine evolved in a different 

country under different circumstances, we would like to move warily in the beginning. We 

would lay down the following propositions: 

(1) the doctrine of prospective overruling can be invoked only in matters arising under our 
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Constitution;  

(2) it can be applied only by the highest court of the country, i.e., the Supreme Court, as it 

has the Constitutional jurisdiction to declare law binding on all the courts in India;  

(3) the scope of the retroactive operation of the law declared by the Supreme Court 

superseding its 'earlier decisions' is left to its discretion to be moulded in accordance with 

the justice of the cause or matter before it." 

Thus, this decision by Justice Subba Rao saw the dawn of the principle of prospective 

overruling in India. 

Minority view; - 

The judges who delivered the minority judgment in the Golaknath case dissented with the view 

of the invocation of the doctrine of prospective overruling. They seemed to rest their argument 

on the traditional Blackstonian theory, where they said that courts declare law and a declaration 

being the law of the land takes effect from the date the law comes into force. They further said 

that it would be loathsome to change the above principle and supersede it by the doctrine of 

prospective overruling. It is submitted here that the doctrine of prospective overruling in anyway 

does not supersede the already existing doctrine but simply tries to enrich the existing and rather 

complex practice with regard to the effects of new judicial decisions, by the adoption of an 

alternative discretionary device to be employed in appropriate cases. So, the basic characteristics 

of the above doctrine are the flexibility of content and fitfulness of occurrence. 

Significance; - 

Parliament passed the 24th Amendment in 1971 to abrogate the Supreme Court judgement. It 

amended the Constitution to provide expressly that Parliament has the power to amend any part 

of the Constitution including the provisions relating to Fundamental Rights. This was done by 

amending articles 13 and 368 to exclude amendments made under article 368, from article 13's 

prohibition of any law abridging or taking away any of the Fundamental Rights. 
[4]

 

The Supreme Court in the landmark case of Keshavananda Bharati v. State of Kerala held that 

the Parliament under the Indian Constitution is not supreme, in that it cannot change the basic 
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structure of the constitution. 
[5] 

It also declared that in certain circumstances, the amendment of 

fundamental rights would affect the basic structure and therefore, would be void. Thus, one can 

see that this case is drawn on a larger canvas as compared to that of Golaknath. It also 

overruled Golaknath and thus, all the previous amendments which were held valid are now open 

to be reviewed. They can also be sustained on the ground that they do not affect the basic 

structure of the constitution or on the fact that they are reasonable restrictions on the fundamental 

rights in public interest. Both the cases, if seen closely, bear the same practical effects. 

What Golaknath said was that the Parliament cannot amend so as to take away the fundamental 

rights enshrined in Part III, whereas in Keshavananda, it was held that it cannot amend so as to 

affect the basic structure. 

Conclusion: - 

The doctrine of ‘prospective overruling’, thus, can be considered to be a figment of legal fiction 

or an aberration, keeping in mind the tradition Blackstonian doctrine. But, this aberration, as 

already seen does prove fruitful and attains a value of being an indispensable factor which has to 

be acted upon in certain situations to preserve the social and economic conditions in the country. 

One could very well imagine the ramifications that would have arisen had Subba Rao, C.J., held 

the amendments to be invalid. In such a situation, the various legislations passed under the 

amendments would de-facto become invalid and this would have in turn created a furor against 

such arbitrary decision-making. Instead, Justice Subba Rao has, notwithstanding the criticisms 

raised against his application of the doctrine, applied the doctrine in a very effective manner 

taking into account the situation at hand at that particular period of time. 

 So, one can say that invocation of the doctrine has been very well justified in context. And 

considering that judges in India do have an inherent power of judicial review, asking them to adhere to 

the traditional Blackstonian norms would be notoriously cutting into their powers. At the same time, 

the application of this principle should not be left to the vagaries of judges. For example, there was no 

apparent reason for Justice Jeevan Reddy to hold that his judgement in Indra Sawhney case would be 

applicable only five years. Instead, Justice Jeevan Reddy could have held that all the pending 

appointments would have to be completed within six months after the date of the judgment after 
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which the decision would come into force.  

One more aspect of prospective overruling that may be taken into consideration is the matter of its 

application only in the Supreme Court. This does not seem to hold that true taking into consideration 

the fact the purpose for which it is invoked. If the purpose is ultimately to avoid chaos and uphold the 

rights of the parties involves and the general public as such, then the High Court must also be 

empowered to invoke such a doctrine and such a decision will invariably be subject to the scrutiny of 

the Supreme Court on appeal. 

  

 

 


