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   EDITORIAL NOTE 

 

LEXKHOJ is delighted to launch its second volume of the criminal law journal. Lexkhoj 

International Journal of Criminal Law is the leading quality journal for all those involved in 

criminal law. Drawing all aspects of the law together in one regular publication, it allows 

quick and easy monitoring of all key developments. Our purpose is to provide a journal that 

offers a multi-disciplinary analysis of issues concerning Criminal Law. The journal strive to 

combine academic excellence with professional relevance and a practical focus by publishing 

wide varieties of research papers, insightful reviews, essays and articles by students, 

established scholars and professionals as well as by both domestic and international authors. 

“An act is not guilty unless the mental state with which it is done is also guilty”. The crime is 

the combination of both Actusreusand Mensrea, and is a single unity. We live in a modern 

society which is subject to major changes that stem from, for instance, internationalization 

and technological development. In many aspects these changes also represent societal 

challenges that demand a rethinking of legal solutions.Our increased connectivity through 

internet has created new opportunities for criminals. Now the crime is not limited to the 

traditional ways. 

We hope that you find Volume II Issue II valuable, that you will help inform others about the 

journal and will consider submitting your own work. The papers will be selected by our 

editors who would rely upon the vibrant skills and knowledge immersed in the paper. We 

welcome your comments so that we may improve the journal in future volumes. 

Needless to say, any papers that you wish to submit, either individually or collaboratively, 

are much appreciated and will make a substantial contribution to the early development and 

success of the journal. Best wishes and thank you in advance for your contribution to the 

Lexkhoj international journal of criminal law. 

 

 



3 
 

 

 

     EDITORIAL BOARD 

 

Founder Editors  

Vishnu Tandi 

Sukriti Ghai 

Yogita Lohia 

Editor-in-Chief  

Parikshet Sirohi 

Asst. Professor, Campus Law Centre  

Delhi University 

 

 

 

 

 

 

 

 

 



4 
 

APPEALS: A CONCEPTUAL DISCUSSION 

   Raj Krishna & Kumar Sushant 

Chanakya National Law University, Patna 

                                                                       

1. APPEALS: AN INTRODUCTION 

Human judgment is not infallible. Despite all the provisions for ensuring a fair trial and a just 

decision, mistakes are possible and errors cannot be ruled out. The Code therefore provides 

for “appeals” and “revisions” and thereby enables the superior courts to review and correct 

the decisions of the lower courts. Apart from its being a corrective device, the review 

procedure serves another important purpose. The very fact that decision of the lower court is 

duly scrutinized by superior court in appeal gives certain satisfaction to the party aggrieved 

by that decision. The review of the case by superior courts, in a way, assures the aggrieved 

party that all reasonable efforts have been made to reach a just decision free from plausible 

errors, prejudice and mistakes. Review process is therefore necessary as it inspires in the 

public mind a better confidence in the administration of criminal justice.
1
 

An appeal is a complaint to a superior court of an injustice done or error committed by an 

inferior one, whose judgment or decision the court above is called upon to correct or reverse.
2
 

Subject to restrictions imposed in Sections 372, 375 and 376 of the Code, as per Section 374 

of the Code, any person convicted of an offence may appeal in accordance with the 

provisions provided in the Code and the Constitution of India. Further, according to Section 

380 of the Code, notwithstanding anything contained in the Code relating to appeals, when 

more persons than one are convicted in one trial, and an appealable judgment or order has 

been passed in respect of any of such persons, all or any of the persons convicted at such trial 

shall have a right of appeal. 

1.1 CASES WHEN APPEAL NOT ALLOWED: 

Appeals in certain cases are not allowed by the court. The restrictions to appeal have been 

explained in Section 372, 375 and 376 of Code of Criminal Procedure, 1973. The restrictions 

are as follows: 

                                                           
1
 R.V. Kelkar, Criminal Procedure, 649 (6

th
 ed., 2016).  

2
  Black’s Law Dictionary (4

th
 ed.), 124. 
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1. Section 372: No appeal shall lie from any judgment or order of a Criminal Court except as 

provided for by this Code or by any other law for the time being in force. 

Provided that the victim shall have a right to prefer an appeal against any order passed by the 

Court acquitting the accused or convicting for a lesser offence or imposing inadequate 

compensation, and such appeal shall lie to the Court to which an appeal ordinarily lies against 

the order of conviction of such Court.
3
 

2. Section 375: Notwithstanding anything contained in section 374, where an accused person 

has pleaded guilty and has been convicted on such plea, there shall be no appeal. 

a. If the conviction is by a High Court; or 

b. If the conviction is by a Court of Session, Metropolitan Magistrate or Magistrate of the 

first or second class, except as to the extent or legality of the sentence.
4
 

3. Section 376: Notwithstanding anything contained in section 374, there shall be no appeal 

by a convicted person in any of the following cases, namely: 

a. Where a High Court passes only a sentence of imprisonment for a term not exceeding six 

months or of fine not exceeding one thousand rupees, or of both such imprisonment and fine; 

b. Where a Court of Session or a Metropolitan Magistrate passes only a sentence of 

imprisonment for a term not exceeding three months or of fine not exceeding two hundred 

rupees, or of both such imprisonment and fine; 

c. Where a Magistrate of the first class passes only a sentence of fine not exceeding one 

hundred rupees; or 

d. Where, in a case tried summarily, a Magistrate empowered to act under section 260 passes 

only a sentence of fine not exceeding two hundred rupees: 

Provided that an appeal may be brought against any such sentence if any other punishment is 

combined with it, but such sentence shall not be appealable merely on the ground- 

a. That the person convicted is ordered to furnish security to keep the peace; or 

                                                           
3
 S. 372, Code of Criminal Procedure, 1973.  

4
 S. 375, Code of Criminal Procedure, 1973. 
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b. That a direction for imprisonment in default of payment of fine is included in the sentence; 

or 

c. That more than one sentence of fine is passed in the case, if the total amount of fine 

imposed does not exceed the amount hereinbefore specified in respect of the case.
5
 

2. PROCEDURE FOR FILING APPEALS 

2.1 PETITON OF APPEAL AND ITS PRESENTATION:  

Every appeal shall be made in the form of a petition in writing presented by the appellant or 

his pleader, and every such petition shall (unless the court to which it is presented otherwise 

directs) be accompanied by the copy of judgment or order appealed against.
6
  

If the appellant is in jail he may present his petition of appeal and the copies accompanying 

the same to the officer in charge of the jail, who shall thereupon forward such petition and 

copies to the proper appellate court.
7
  

The appeals presented to jail authorities under Section 383 are usually called jail appeals. It is 

obvious that the right vested in the appellant is to present one appeal although there are 

different methods of presenting it, and strictly speaking, if one method is availed of and one 

appeal either under section 382, or section 383 is presented, no other appeal can be lodged. In 

practice, however, it appears that frequently both appeals are presented and are dealt with as 

two appeals about the same matter. Thus, an appellant in jail sends an appeal through the jail 

superintendent and later a pleader instructed on his behalf presents another appeal against the 

same order. No practical difficulty arises if, as is normally the case, both the appeals are dealt 

with at the same time. Sometimes, however, through oversight, one appeal is disposed of and 

then the other appeal comes up for disposal causing considerable embarrassment to the 

appellate court. In order to meet such situation fairly specific provisions has been made in 

section 384. 

When several persons are convicted at one trial, all of them or some of them can present one 

joint appeal.   

                                                           
5
 S. 376, Code of Criminal Procedure, 1973.  

6
 S. 382, Code of Criminal Procedure, 1973. 

7
 S. 383, Code of Criminal Procedure, 1973. 
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The rule contained in Section 382 is a technical rule; it requires an aggrieved person filing an 

appeal to attach a copy of the judgment appealed against. The purpose of this rule is to give 

the appellate court an initial idea of what the case is about at the time of passing interim 

orders. The provision should not be read as creating a disability against a person from filing 

an appeal.
8
   

Though there is no provision in the code which requires that the petition of appeal should 

specify the ground on which the appeal is based, yet the memorandum of appeal should 

contain a succinct statement of the grounds on which the appellant proposes to support the 

bill. 

2.2 SUMMARY DISMISSAL OF APPEALS: 

This has been explained in Section 384 of Code of Criminal Procedure. 

(1) If upon examining the petition of appeal and copy of the judgment received under section 

382 or section 383, the Appellate Court considers that there is no sufficient ground for 

interfering, it may dismiss the appeal summarily: 

Provided that- 

a. No appeal presented under section 382 shall be dismissed unless the appellant or his 

pleader has had a reasonable opportunity of being heard in support of the same; 

b. No appeal presented under section 383 shall be dismissed except after giving the appellant 

a reasonable opportunity of being heard in support of the same, unless the Appellate Court 

considers that the appeal is frivolous or that the production of the accused in custody before 

the Court would involve such inconvenience as would be disproportionate in the 

circumstances of the case; 

c. No appeal presented under section 383 shall be dismissed summarily until the period 

allowed for preferring such appeal has expired. 

(2) Before dismissing an appeal under this section, the Court may call for the record of the 

case. 

(3)Where the Appellate Court dismissing an appeal under this section is a Court of Session or 

of the Chief Judicial Magistrate, it shall record its reasons for doing so. 
                                                           
8
 Mukund Lal v State, 1979, Cri Lj 105, 106 (Del.) 
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(4)Where an appeal presented under section 383 has been dismissed summarily under this 

section and the Appellate Court finds that another petition of appeal duly presented under 

section 382 on behalf of the same appellant has not been considered by it, that Court may, 

notwithstanding anything contained in section 393, if satisfied that it is necessary in the 

interests of justice so to do, hear and dispose of such appeal in accordance with law.
9
 

2.3 PROCEDURE FOR HEARING APPEALS NOT DISMISSED SUMMARILY: 

This has been explained in Section 385 of Code of Criminal Procedure. 

(1) If the Appellate Court does not dismiss the appeal summarily, it shall cause notice of the 

time and place at which such appeal will be heard to be given- 

i. To the appellant or his pleader; 

ii. To such officer as the State Government may appoint in this behalf; 

iii. if the appeal is from a judgment of conviction in a case instituted upon complaint to the 

complainant; 

iv. if the appeal is under section 377 or section 378, to the accused, and shall also furnish 

such officer, complainant and accused with a copy of the grounds of appeal. 

(2)The Appellate Court shall then send for the record or the case, if such record is not already 

available in that Court and hear the parties: 

Provided that if the appeal is only as to the extent or the legality of the sentence, the Court 

may dispose of the appeal without sending for the record. 

(3) Where the only ground for appeal from a conviction is the alleged severity of the 

sentence, the appellant shall not except with the leave of the Court urge or be heard in support 

of any other ground. 

3. CASES FOR FILING AN APPEAL 

Cases wherein appeal can be filed as been laid down in following sections of Code of 

Criminal Procedure, 1973: 

                                                           
9
 S. 384, Code of Criminal Procedure, 1973. 
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a. Section 372:  Victim shall have a right to prefer an appeal against any order passed by the 

court acquitting the accused or convicting for a lesser offence or imposing inadequate 

compensation, and such appeal shall lie to the court to which an appeal ordinarily lies against 

the order of conviction of such court.
10

 

b. Section 373: The section applies to appeals from (i) Orders requiring security for keeping 

peace or good behavior, and (ii) Against order refusing to accept or rejecting a surety under 

section 121.  

According to Section 373 of Code of Criminal Procedure any person: 

1. Who has been ordered under section 117 to give security for keeping the peace or for good 

behavior, or 

(ii) Who is aggrieved by any order refusing to accept or rejecting a surety under section 121 

may appeal against such order to the Court of Session: 

Provided that nothing in this section, shall apply to persons the proceedings against whom are 

laid before a Sessions Judge in accordance with the provisions of sub-section (2) or sub-

section (4) of section 122.
11

 

c. Section 374: Section 374 of Code of Criminal Procedure talks about appeals with 

convictions. According to Section 374: 

(1) Any person convicted on a trial held by a High Court in its extraordinary original criminal 

jurisdiction may appeal to the Supreme Court. 

(2) Any person convicted on a trial held by a Sessions Judge or an Additional Sessions Judge 

or on a trial held by any other court in which a sentence of imprisonment for more than seven 

years 
12

[has been passed against him or against any other person convicted at the same trial]; 

may appeal to the High Court. 

(3) Save as otherwise provided in sub-section (2), any person, – 

(a) Convicted on a trial held by a Metropolitan Magistrate or Assistant Sessions Judge or 

Magistrate of the first class or of the second class, or 

                                                           
10

 S. 372, Code of Criminal Procedure, 1973. 
11

 S. 373, Code of Criminal Procedure, 1973. 
12

 Subs. By Act 45 of 1978, sec. 28, for “has been passed”. 
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(b) Sentenced under section 325, or 

(c) In respect of whom an order has been made or a sentence has been passed under section 

360 by any Magistrate, may appeal to the Court of Session.
13

 

d. Section 377:  Even the state government may file an appeal against sentence. This has 

been explained in section 377. According to Section 377, the State Government may in any 

case of conviction on a trial held by any Court other than a High Court, direct the Public 

prosecutor to present [an appeal to the High Court against the sentence on the ground of its 

inadequacy- 

(a) To the Court of session, if the sentence is passed by the Magistrate; and 

(b) To the High Court, if the sentence is passed by any other Court.] 

If such conviction is in a case in which the offence has been investigated by the Delhi Special 

Police Establishment, constituted under the Delhi Special Police Establishment Act, 1946 (25 

of 1946), or by any other agency empowered to make investigation into an offence under any 

Central Act other than this Code, 1[the Central Government may also direct] the Public 

Prosecutor to present [an appeal to the High Court against the sentence on the ground of its 

inadequacy- 

(a) To the Court of session, if the sentence is passed by the Magistrate; and 

(b) To the High Court, if the sentence is passed by any other Court.] 

(3) When an appeal has been filed against the sentence on the ground of its inadequacy, [the 

Court of Session or, as the case may be, the High Court] shall not enhance the sentence 

except after giving to the accused a reasonable opportunity of showing cause against such 

enhancement and while showing cause, the accused or for the reduction of the sentence.
14

 

e. Section 378: Appeal in cases of acquittal  

(1) Save as otherwise provided in Sub-Section (2) and subject to the provisions of Sub-

Sections (3) and (5), 

                                                           
13

 S. 376, Code of Criminal Procedure, 1973.  
14

 S. 377, Code of Criminal Procedure, 1973. 
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(a).The District Magistrate may, in any case, direct the Public Prosecutor to present an appeal 

to the Court of Session from an order of acquittal passed by a Magistrate in respect of a 

cognizable and non-bailable offence; 

(b) The State Government may, in any case, direct the Public Prosecutor to present an appeal 

to the High Court from an original or appellate order of an acquittal passed by any Court 

other than a High Court [not being an order under clause (a) or an order of acquittal passed by 

the Court of Session in revision”; 

 (2) If such an order of acquittal is passed in any case in which the offence has been 

investigated by the Delhi Special Police Establishment constituted under the Delhi Special 

Police Establishment Act, 1946 (25 of 1946) or by any other agency empowered to make 

investigation into an offence under any Central Act other than this Code, the Central 

Government may, subject to the provisions of Sub-Section (3), also direct the Public 

Prosecutor to present an appeal- 

(a) To the Court of Session, from an order of acquittal passed by a Magistrate in respect of a 

cognizable and non-bailable offence; 

(b) To the High Court from an original or appellate order of an acquittal passed by any Court 

other than a High Court [not being an order under clause (a) or an order of acquittal passed by 

the Court of Session in revision. 

(3) No appeal under Sub-Section (1) or Sub-Section (2) shall be entertained except with the 

leave of the High Court. 

(4) If such an order of acquittal is passed in any case instituted upon complaint and the High 

Court, on an application made to it by the complainant in this behalf, grants special leave to 

appeal from the order of acquittal, the complainant may present such an appeal to the High 

Court. 

(5) No application under Sub-Section (4) for the grant of special leave to appeal from an 

order of acquittal shall be entertained by the High Court after the expiry of six months, where 

the complainant is a public servant, and sixty days in every other case, computed from the 

date of that order of acquittal. 

(6) If, in any case, the application under Sub-Section (4) for the grant of special leave to 
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appeal from an order of acquittal is refused, no appeal from that order of acquittal shall lie 

under Sub-Section (1) or under Sub-Section.
15

 

f. Section 379: Where the High Court has, on appeal reversed an order of acquittal of an 

accused person and convicted him and sentenced him to death or to imprisonment for life or 

to imprisonment for a term often years or more, he may appeal to the Supreme Court.
16

 

g. Section 380: Notwithstanding anything contained in this Chapter, when more persons than 

one are convicted in one trial, and an appealable judgment of order has been passed in respect 

of any of such person, all or any of the persons convicted at such trial shall have a right of 

appeal.
17

 

4. CONCLUSION AND SUGGESTIONS 

Both the hypothesis of researcher has been proved correct. In many a cases appeal is 

responsible for delay in justice as same judgment is pronounced by all the courts. However, 

this provision is necessary because it ensures that injustice not to be caused or done to the 

innocent.  

The procedure of appeal has been well laid down in Code of Criminal Procedure, which 

makes things systematic. However, due to a large number of cases filed every year the 

workload on courts increases. As a result there is a delay in judgment. This problem can only 

be solved if the number of courts is increased. Like in Germany there are 5 supreme courts. 

Every Supreme Court in Germany has jurisdiction on a particular law. There is a separate 

supreme court for constitutional law, different for administrative law etc… If such is applied 

in India then cases will be decided faster.  Hence, in order to improve the present scenario we 

need to increase the number of courts and judges.  

Provision of appeal should remain as it is. This is because this very process of appeal has 

many a times saved the innocent from getting punished in the court of law. Although on 

various occasions it has caused delay in justice but that has happened because of pendency of 

large number of cases in the court and also because of less working hours. This condition can 

be changed by increasing the number of courts, judges and working hours of the court.   

  

                                                           
15

 S. 378, Code of Criminal Procedure, 1973. 
16

 S. 379, Code of Criminal Procedure, 1973. 
17

 S. 380, Code of Criminal Procedure, 1973. 


