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    EDITORIAL NOTE 

 

LEXKHOJ is delighted to launch its second volume of the criminal law journal. Lexkhoj 

International Journal of Criminal Law is the leading quality journal for all those involved in 

criminal law. Drawing all aspects of the law together in one regular publication, it allows 

quick and easy monitoring of all key developments. Our purpose is to provide a journal that 

offers a multi-disciplinary analysis of issues concerning Criminal Law. The journal strive to 

combine academic excellence with professional relevance and a practical focus by publishing 

wide varieties of research papers, insightful reviews, essays and articles by students, 

established scholars and professionals as well as by both domestic and international authors. 

“An act is not guilty unless the mental state with which it is done is also guilty”. The crime is 

the combination of both Actusreusand Mensrea, and is a single unity. We live in a modern 

society which is subject to major changes that stem from, for instance, internationalization 

and technological development. In many aspects these changes also represent societal 

challenges that demand a rethinking of legal solutions.Our increased connectivity through 

internet has created new opportunities for criminals. Now the crime is not limited to the 

traditional ways. 

We hope that you find Volume II Issue II valuable, that you will help inform others about the 

journal and will consider submitting your own work. The papers will be selected by our 

editors who would rely upon the vibrant skills and knowledge immersed in the paper. We 

welcome your comments so that we may improve the journal in future volumes. 

Needless to say, any papers that you wish to submit, either individually or collaboratively, 

are much appreciated and will make a substantial contribution to the early development and 

success of the journal. Best wishes and thank you in advance for your contribution to the 

Lexkhoj international journal of criminal law. 
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ADULTERY LAW: A DRACONIAN PENAL PROVISION IN TODAY‟S ERA 

Heer Shah 

    SVKM‟s Pravin Gandhi College of Law, Mumbai 

 

Abstract 

“An outdated law is considered to be a species of injustice”- Section 497 of the Indian Penal 

Code, 1860 which deals with criminalizing Adultery is one such penal provision which needs 

to change. The author, in the course of the arguments mentioned in the paper makes an 

attempt to establish that the provision needs to be decriminalized, made gender neutral or 

altogether be abolished. The discriminatory law treats women as a chattel and men as 

perpetrators of the crime. The author cites various landmark judgments and Committee 

reports throughout the paper which were proposed to bring a change in the existing law 

along with the origination of the same in the draft penal code. In addition to it, various 

countries have also decriminalized the adultery law which has brought a sea-change in the 

conventional mindset. The author proposes the idea that „aspirational morality‟ should not 

be equated with community laws and the state should not delve into personal matters as it 

deprives the citizens of liberty and privacy, both of which emanate from our Constitution. The 

swapping of gender roles and the change in the status of women has also served as a catalyst 

in suggesting a much needed reform in adultery law in today‟s era.   
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Introduction 

Laws evolve with time and the changes in form of amendments are mandatory in order to 

adapt to the societal needs. The outdated laws have to be looked into by the legislators and 

the judiciary in order to combat frivolous and vexatious litigation. One such law is Section 

497 of the Indian Penal Code, 1860. The Law deals with adultery and ipso facto needs to be 

decriminalized, made gender neutral or altogether abolished.   

Section 497 of the Indian Penal Code 

“Whoever has sexual intercourse with a person who is and whom he knows or has reason to 

believe to be wife of another man, without the consent or connivance of that man, such sexual 

intercourse not amounting to the offence of rape is guilty of the offence of adultery, and shall 

be punished with imprisonment of either description for a term which may extend to five 

years, or with fine, or with both. In such a case the wife shall not be punishable as an 

abettor.”
1
  

Section 198 of the Code of Criminal Procedure, 1973, 

Prosecution of the offences against marriage 

1. No Court shall take cognizance of an offence punishable under Chapter XX of the Indian 

Penal Code except upon a complaint made by some person aggrieved of the offence: 

Provided that- 

a) Where such person is under the age of eighteen years or is an idiot or a lunatic, or is from 

sickness or infirmity unable to make a complaint or is a woman who, according to the local 

customs and manners, ought not to be compelled to appear in public, some other person may, 

with the leave of the Court, make a complaint on his or her behalf;  

 

Essentials of Adultery 

 That the accused had sexual intercourse with the woman in question;  

 That she was the lawful married wife of another man;  

 That the accused knew or had reason to believe that she was the lawfully married wife 

of another man;  

 That the husband of the woman did not consent to or connive at such intercourse;  

                                                           
1
 Indian Penal Code ( Section 497) Ratanlal & Dhirajlal 29

th
 Edition 2002 
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 That the sexual intercourse so had did not amount to rape.  

Arguments against the existing Adultery law u/s 497 of IPC 

(Decriminalizing/ Making it Gender Neutral/ Altogether Abolishing it) 

1. Authors of the Code did not intend to add Section 497 and Criminalize it 

 

Adultery should be de-criminalized because Lord Macaulay did not deem it fit to put 

infidelity in his First Draft of the Indian Penal Code. Reviewing facts and opinions collected 

from all the three Presidencies about the feasibility of the criminalization of adultery, he 

concluded: 

"It seems to us that no advantage is to be expected from providing a punishment for adultery. 

The population seems to be divided into two classes - those whom neither the existing 

punishment nor any punishment which we should feel ourselves justified in proposing will 

satisfy, and those who consider the injury produced by adultery as one for which a pecuniary 

compensation will sufficiently atone. Those whose feelings of honor are painfully affected by 

the infidelity of their wives will not apply to the tribunals at all. Those whose feelings are less 

delicate will be satisfied by a payment of money. Under such circumstances, we think it best 

to treat adultery merely as a civil injury.
2
 

19
th

 Century Britain considered married women to be chattel of their husbands in law.
3
 Also a 

promiscuous wife was subjected to ostracism far worse than that faced by an unfaithful man.
4
 

2. Violates Article 14 of the Constitution of India :  

 

The Section 497 of the Indian Penal Code which deals with adultery is gender biased mainly 

on the grounds that it does not allow the wife to prosecute the woman with whom her 

husband has committed adultery though it allows the husband to prosecute the man who has 

committed adultery with his wife. The law has considered woman to be a victim not as author 

of the crime.
5
  

                                                           
2
 Brijlal Bishnoi v. The State, 1996 Cr LJ 4286 (Del) 

3
 See eg; Married Women‟s Property Act, 1882 

4
 25- Ann Summer Holmes, The Double Standard in English Laws, 1857-1923 

5
 Vishnu, AIR 1985 SC at 1621 
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This very notion of victimhood lies on “the psychological belief of considering oneself 

helpless, lacking power to overcome the situation and in a need of some external agency to 

take them out of the situation.”
6
 

3. Wife is not punished as an abettor  

The authors of the code observed:  

“Though well we know that the dearest interests of the human race are closely connected 

with the chastity of women and the sacredness of nuptial contract, we cannot but feel that 

there are some peculiarities in the state of the society in this country which may well lead a 

humane man to pause before he determines to punish the infidelity of wives. The condition of 

women of this country is, unhappily very different from the women of England and France”
7
  

Law does not confer freedom upon husbands to have license of gallivanting with unmarried 

women. It only makes special kinds of extra marital relationships an offence, the relationship 

between a man and a married woman, the man alone being the offender. An unfaithful 

husband risks or perhaps invites a civil action by the wife for separation.
8
.  

It discriminates against men because while they can be prosecuted for the crime of adultery if 

they sleep with a married woman, a woman cannot be prosecuted for sleeping with a married 

man. 

It discriminates against women, too, because while a married man can file a case of adultery, 

a married woman cannot file a case against the husband or against the woman with whom her 

husband slept. 

4. Court Rulings question/challenge the very basis of Section 497 

 

In V Revathi v. Union of India
9
 in which the Court held that the man was the seducer and 

not the woman, the aforementioned law is striking in its pursuit to punish only the „outsiders‟ 

in the marriage – in this case, the male adulterer. Adulteration refers to the mixing of an 

undesirable substance in an otherwise „pure‟ element, hence the parallels drawn between the 

husband, whose bloodline has been „adulterated‟ by the outsider, gives some idea to the 

                                                           
6
 Psychology and Politics of Victimhood: A Case Study of Dalits in India 4 (Term Paper, KIIT University, 

2009), online at http://ssrn.com/abstract=1409054 (visited Jan 24, 2010) 
7
 Note Q p. 175 9 (pg 2307- Ratanlal & Dhirajlal, Indian Penal Code 29

th
 Edition 2002) 

8
 Judicial Systems of the Third World: The Case of India (pg 113) 

9
 V. Revathi v. Union of India, 1988 AIR 835 
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origin of the law. The husband has been cheated of his right to a „pure‟ bloodline, and under 

the above terms, he should receive some measure of protection under the law. 

This was reinforced in the case of Sowmithri Vishnu v. Union of India
10

 – where Sowmithri, 

whose lover was prosecuted for adultery, contended that the law was gender biased. Despite 

being an equal party in the offence, the woman was a „victim‟- she was exempt from 

punishment, as a child would be, suggesting that the woman committing adultery is incapable 

of rational thought and therefore has no agency. 

The same view has been taken by the Madras High Court in the case of Bangaru Aiari v. 

Emperor. The law relating to adultery as existing in the Indian penal code under section 497 

has been criticized ever since its inception. Its validity both on the constitutional grounds as 

well as philosophical grounds has been challenged time and again. It is a wonder then that the 

law stands, unaltered and unperturbed, in the democratic India.
11

 

The Court did not explain why discrimination amongst „Outsider men‟ and „Outsider 

Women‟ is permissible. Why should „outsider women‟ not be liable for punishment or 

prosecution, if outsider man can be? It also did not explain why the wife cannot proceed 

against the woman her husband slept with. These are questions that the judiciary has not 

responded to thus far and has left to the legislature to amend the law suitably. 

5. An Outsider is held responsible for the „Breakdown of Matrimonial Home‟ 

 

The existing law allows the blame to be put on the „outsider‟ for the alleged breakdown of 

marriage. The premise derived from it is itself faulty as the husband and wife need to 

understand and brainstorm as to what went wrong in the matrimony rather than making the 

third person, a scapegoat.  

Filing a case against the „outsider‟ may be psychologically relieving in the short term for the 

parties but may be damaging in the long run. The arguments in the court tend to become too 

personal leading to an exercise of washing dirty linen in public and therefore disrupting the 

relationship further.
12

 

 

                                                           
10

 Sowmithri Vishnnu v. Union of India, AIR 1985 SC 1618 
11

 http://shodhganga.inflibnet.ac.in/bitstream/10603/130559/11/11_chapter%205.pdf 
12

 http://www.livelaw.in/india-needs-debate-law-adultery/ 



9 
 

6. Recommendations made by various Committees through their Reports  

 

 Suggestions by Madhav Mennon and the National Commission for Women‟s Draft 

of the “National Policy on Criminal Justice”  

The draft mentions as follows: 

“There is a universal tendency to put down all types of anti-social conduct with the use of 

criminal sanctions without examining the use of possible alternative means of social control 

and without studying the impact of such a step on the status of criminal justice in the country. 

There is a view that the police is not the appropriate agency to enforce social welfare-

oriented laws which often gives rise to opportunities for corruption and harassment of 

innocent persons. Action in damages may remedy the injury and civil disabilities can mostly 

deter persons from such conduct.”
13

  

With reference to the above mentioned report, in the case of Sh. Sandwip Roy vs Sh. 

Sudarshan Chakraborty, the Delhi High Court observed: 

“The National Women's Commission reportedly asked for treating adultery as a civil offence. 

Another group of social activists wanted unnatural offences and attempt to commit suicide to 

be taken out of the Penal Code. A large number of offences spread over special and local 

laws are also considered fit to be treated with non-criminal sanctions. A number of such 

special laws should carry a 'sun-set' clause under which its active life be limited to a fixed 

period unless extended by the legislature. It is time to embrace de-criminalization as a part of 

national policy and seek advice of expert bodies like Law Commission to make 

recommendations in this regard periodically.”
14

 

 Fifth Law Commission‟s 42
nd

 Report and the Suggestion of removal of Section 497  

 

The Fifth Law Commission in its 42
nd

 Report suggested that section 497 should not be moved 

from the Indian Penal Code, but it recommended that both men and wife should be made 

guilty as there is not valid justification “for not treating the guilty pair alike” and also scaled 

                                                           
13

 De-criminalization and Diversion: Draft on National Policy on Criminal Justice 
14

 Sh. Sandwip Roy vs Sh. Sudarshan Chakraborty, 4
th

 June 2007 
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down the maximum punishment from five years to two years as the existing punishment is 

“unreal and not call for in any circumstances”
15

 

 Malimath Committee‟s Recommendations 

The Malimath Committee on Criminal Justice Reforms recommends that adultery should 

remain as a crime but section 497 of the IPC has to be amended to the effect that it makes 

women also equally liable 

“Section 497 of the Indian Penal Code regarding offence of adultery be amended to include 

wife who has sexual intercourse with a married man, by substituting the words "whosoever 

has sexual intercourse with the spouse of any other person is guilty of adultery."
16

 

7. Present Status of Adultery Laws around the World 

 

In most part of European Union, including England, Austria and Italy adultery is not 

considered to be a criminal offence anymore. Though, Islamic countries like Afghanistan, 

Nigeria, Pakistan, Yemen, Sudan, Saudi Arab and Iran have provisions for death penalty as 

the maximum punishment for adultery but the concept is deeply rooted in the traditional, 

religious view of Sharia. 

 United States of America 

 

In Lawrence v. Texas, the U.S. Supreme Court held that a state cannot exact criminal 

sanctions on adults engaged in consensual sexual conduct without it violating the individual's 

liberty interest under the Due Process Clause. The Court explicitly excluded any situation 

where coercion or unequal power led to the sexual conduct or where minors are involved. 

The implication for laws beyond those prohibiting homosexual sodomy is that any statute or 

regulation designed to enforce the views of a majority as to what constitutes good moral 

behavior is constitutionally circumspect
17

.  

 

                                                           
15

 Law Commission of India, Indian Penal Code Report number: 42 326-327 (1972) (“IPC Rep” hereinafter), 

online at http://lawcommissionofindia.nic.in/1-50/Report42.pdf 
16

 http://www.pucl.org/Topics/Law/2003/malimath-recommendations.htm 
17

Maravilla, C. Scott, Prosecuting Adultery Under the Uniform Code of Military Justice After Lawrence V. 

Texas(07/29/2007).Available at 

SSRN: https://ssrn.com/abstract=1003689 or http://dx.doi.org/10.2139/ssrn.1003689 
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 South Korea 

 

South Korea‟s Constitutional Court struck down a 62-year-old law that made adultery an 

offense punishable by up to two years in prison, citing the country‟s changing sexual mores 

and a growing emphasis on individual rights. 

“It has become difficult to say that there is a consensus on whether adultery should be 

punished as a criminal offense,” five of the court‟s nine justices said in a joint opinion. “It 

should be left to the free will and love of people to decide whether to maintain marriage, and 

the matter should not be externally forced through a criminal code.” It was also observed by 

the judges that it has often been used by spouses to force a divorce or by other persons in 

blackmailing married women who have cheated on their husbands. 

 Guatemala 

 

A 1996 decision of the Guatemalan Constitutional Court struck down the penal code‟s 

punishment of marital infidelity or adultery on the basis both of the constitution‟s equality 

guarantees and human rights treaties, including the Convention on the Elimination of All 

Forms of Discrimination against Women (CEDAW).Similarly, in 2007, the Ugandan 

Constitutional Court overturned the adultery law that penalized women for adultery while 

leaving their male partners unpunished. It should be added that European countries have all 

decriminalized adultery.
18

 

But despite this, adultery was never a crime either by statute or common law. In its heyday, 

adultery was a tort which was also abolished in 1857. Thus the idea of making e framers of 

the adultery criminal was in fact quite alien to to the framers of the Indian Penal Code. 

 

8. Social Transformation of Women 

 

The most important factor that has led to the re-ignition of the debate is the drastic change in 

the social status of women. The change in the mindset has been nearly brought about, women 

now have access to education and increased job opportunities. The practices of sati, child 

                                                           
18

http://ohrh.law.ox.ac.uk/decriminalizing-adultery-eliminating-discrimination-and-violence-against-women/  
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marriage, polygamy have been done away with. Today there are laws against these evils and 

also laws providing effective relief against heinous acts such as domestic violence, dowry and 

others. Thus, women today are at par with the opposite sex. Therefore they are now major 

decision makers of the society and not merely treated as a „property‟ or „chattel‟ which 

belongs to men. 

In view of this, The National Commission for women (NCW) recommends that adultery 

should be made merely a civil wrong and the Supreme Court impliedly agrees that husband 

and a wife should not strike each other with the weapon of criminal law. Making provisions 

in Penal law to regulate civil contracts and particularly the contract of marriage, which is 

private and personal, is unwarranted. 

9. Modern Men/Women believe that the State should not regulate Extra-Marital 

Affairs.  

 

The re-discovery of the Indian sexuality has just begun. Permissiveness is at an all-time high, 

the statistics tell a completely different tale of the supposedly conservative India. 27% in 

Bangalore, 28% in Chennai, 22%in Delhi, 32% in Kolkata, 20% in Hyderabad and 24 % of 

the People in Bombay have no qualms about extra marital affairs. Several sex surveys carried 

out recently point to a definite resurgence of guilt-free extramarital sex, as much on the 

initiative of women now as it was on the bidding of men before.
19

 

It is not the State who should delve into personal matters of a man and wife or two consenting 

adults, also in the modern day context such matters are best left to their respective families. 

Dragging it to the court and criminalizing it would make matters worse.  

10.  Personal Morality should not be confused with Community Laws 

 

As observed by the Report prepared by the Madhav Menon Panel, attention may be turned to 

other means to realize the „aspirational morality‟ other than resorting to criminal law for the 

purpose. Other means may be campaigns or counselling centers to guide such matrimonial 

disputes or peaceful settlement among the parties if there is a discord. The matters must 

however not be dragged to the Court and made complex further.  

                                                           
19

 http://shodhganga.inflibnet.ac.in/bitstream/10603/130559/11/11_chapter%205.pdf 
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Aspirational morality cannot be inflicted on the citizens as it would mean no freedom and 

liberty which is the cornerstone of democracy. Under Article 21 of our Constitution every 

individual has the right to protect their life and personal liberty according to procedure 

established by law. 

Conclusion: 

The supporters of the law of Adultery claim that it will ruin family values, ethics and morals 

if the law is decriminalized. However the question is to be posed to ourselves, whether 

consensual sex between two adults should be a matter which the state should delve in? Would 

it further reduce such instances of Adultery? The answer is certainly in the negative. When 

two individuals aren‟t happy in a marriage, the state cannot force or inflict morality on to 

them. Irrespective of it being a criminal offence, the marriage will not be able to sustain.  

Times are changing and so is the primitive and orthodox mindset of the people, the recent ban 

on the outlandish practice of triple talaq and the recognition of privacy as a fundamental right 

is undoubtedly a step towards a better tomorrow. Therefore, the time is ripe to bring a change 

in the outdated adultery law. Either by modifying, restructuring or abolishing it completely is 

a decision which needs to be taken after weighing all possibilities. It needs to be done for 

preservation of our rights and for a better future of our country. 

   

  


